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tifove  Sir  Biehmd  OtmcK,  Kt^  Ohi^Jmeiee,  ami  J£r.  Jtutiee  Uaqphenon^ 

C.  HALFOBD  (Puisrm)  v.  THITEAST INDIAIT  BAILWA7 

COMPANY  (DBWOTOiais).  .  W74 

26 '  ma 
Bailway  Oomp<my^Fvre  ea/u»ed  hy  8parh  from  Engine  ^Action  for  jy^  17, 

VomumeS'-NegUgenee^StcUutorff  Fowers.  — — — — • 

r 

The  B&gt  Tndian  Kailv^ay  Company  was    inoorporatod    under  18    &   13    Vio6.» 
e.    zoiii    "  for   the  ]Mirpoed  of  making,  and  eonatracting,  working  and  maintains 
infs  "  the  Baat  Indian  Hailwaj,  **  indadiog  all  neoaasazy  aooeasory  or  oonvonient 
eizftenBtona,     branohea,    &c.,    as     might     be  agreed  npon    between^  the  Bailway 
Company  and    the    Kast    India    Company  /    and    by   agreement  between    the 
E&ilway  Company  and  the  "Ekat   India  Company,    dated    17th  Angnst  1840,  the- 
Bailway  Company^  waa  **  anthorized  and  directed  to    make   and    maintain   snob 
stations,   offloes,    machinery   and   other  works  and  convenienoea  oonneoted  with 
the  making,  maintaining  and  working  the  Railway,"  and    "  to   proyid^   a   good^ 
and   sufficient   working    stook    of  engines,    carriages,    and     other    plant  and 
m&chinery  for  working  the   said    railway."    The    plaintiiff   was    the   owner  of 
»    piece   of  land   adjoining  the    railway   line    at    Kharmatta,  a  station  on  the- 
Chord  Line- of  the  Company's  railway,  on  which  land   woa   erected  a   bungalow, 
with   atables   and    oot-houses    adjoining.    In  an  action  brooght  by  the  plaintiff 
against  the  Railway  Company  to  recover  compensation  for   damages   occasioned' 
by    a   fire  caused   by    a   spark   from   one  of  the  engines  of  the  Company,  tho 
plaint  alleged  want  of  due  care  on  the  part  of  the  defendants    in   the   manage>« 
m^t  ,of   the    line  by  allowlng-dry  grass  of  too  great  a  length  to  remain  .on  iha 
xailway  banks,    and   in  driving   their    engines   along    the   line   without   due* 
preeantions    being   taken  to   prevent   the  expulsion  of  sparks.    Eeld^  that  the 
defendant  Company  was*  authorized' to  run  locomotive  engines  ont  the   lines   of- 
latlway  oonstmcted   by  the    Company  nndte  the  statutory  pavers  given  to  iV 
and,  therefore,  the  Oompany  were  not  liable  for  damage  caused    in*  working  tha- 

line  nnder  such  statutory  powerS)  without  proof  of  negligence.  {Md  also  on. 
the  e^'denoe,  that  neither  in  )the  construction  of  their  engines,  nor  in  tli» 
•ondition  of  tho  railway  bonks,  was  any  negligence  shown  on  the  partof  that 
Company. 
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1874  Appeal  from  a  decision  of  Pontifez,  J.,  dated  22Qd  April 


Halford     1874. 

^   \  Suit  to  recoyer   Rs.   6^500    as   damages   flnstained   by  the 

Indian      plaintiff  by  reason  of  the  negligenoe  of  the  defendantn.    The 

AiLWAT  o.  pj^j^f.  |^iiege(}  that  the  plaintiff  was  the  owner  of  certain  land 
and  a  bangalow  with  stables  and  other  ont-offices  thereon^  at 
Kharmatta,  a  station  on  the  Chord  Line  of  the  East  Indian 
Bailway,  which  was  in  the  possession^  and  nnder  the  manage- 
mentj  of  the  defendant  Company;  that,  on  24th  March  1873^ 
by  the  negligence  of  the  defendant  Company,  and  the  want  of 
dne  care  in  the  management  of  their  line,  the  dry  grass,  which 
was  allowed  to  remain  un  the  railway  banks,  became  ignited  by 
sparks  of  fire  emitted  from  one  of  their  locomot\ye  engines, 
which  was  driven  along  the  line  withoat  dne  precaations  being 
taken  to  prevent  the  expalsion  of  sparks  ;  and  that  the  fire 
thereby  occasioned  spread  from  the  defendants'  line  of  railway 
and  banks  into  the  plaintiff's  land,  .which  closely  adjoined  the 
line  near  the  point  where  the  fire  originated,  and  set^  on  firo 
some  thatching  grass  which  was  stored  thereon,  and  thenco 
spreaed  to.  and  destroyed  the  bungalow  and  out-honses  belong- 
ing .to  the  plaintiff,  in  respect  of  which  the  damages  were 
claimed. 
The  defendants  stated  in  their  written  statement  that  they 

• 

were  a  corporation  empowered  by  Statute  to  nse  locomotive 
engines  on  the  line  of  railway  in  question  ;  that  the  engines 
employed  by  them  were  properly  constrnctedv  and  such  as  they 
had  a  right  to  use ;  that  they  had  used  all  due  care  in  tho 
management  of  their  engines,  and  had  not  been  guilty  of  any 
negligence  in  the  use  of  such  engines.  The  defendants  denied 
that  there  had  been  on  their  part  any  want  of  due  care  in 
leaving  grass  on  the  banks  of  the  railway,  and  that  the  fire  by 
which  the  plaintiff's  bungalow  was  burnt  down  was  caused  by 
sparks  from  their  engines  as  alleged  in  the  plaint ;  but  they 
alleged  the  fire  had  arisen  from  the  ignition,  by  some  meana 
for  which  they  were  not  responsible,  of  the  thatching  grass 
stored  on*  the  plaintiff's  land,  and  was  thence  commnnicated 
to  the   buildings   destroyed.     They  further   submitted    that> 

even  if  the  fire  had  originated  on  their  premises^  and  from  their 
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Deligence,  there  was  such  contributory  neHgence  on  the  part       '^^'^ 
of  the  plaintiff  as  disentitled  him  from  recovering.  Halfobo 

The  defendant  Company  was  incorporated  under  12  Sd  thk  Eass^ 
13  Vicfe;,  V.  xciii,  for  the  purpose  of  making,  and  construct-  Indian 
ing,  working,  and  maintaining  the  East  Indian  *  ^ailway^ 
**  including  all  necessary  accessory  or  convenient  extensions, 
branches,  stocks,  and  works  as  may  be  agreed  upon  by  the 
Railway  Company  and  the  East  India  Company ;  and  o^lso 
of  doing  and  performing  all  such  matters  and  things  necessary 
OP  convenient  for  carrying  into  effect  the  object  and  purpose 
aforesaid  ;"  and  by  an  agreement  of  17tih  ji^ugust  1849,  entered 
into  under  that  Statute  between  the  East  India  Company  and 
the  Railway  Company,  and  subsequently  confirmed  by  the 
Imperial  Government,  the  Railway  Company  was  authorized 
and  directed  to  make  and  maintain  such  stations,  offices, 
machinery  and  other  works  and  conveniences  (connected  with 
the  making,  maintaining,  and  working  the  railways)  as  might 
be  deemed  necessary  and  expedient  by  the  East  India  Company, 
&nd  '^  to  provide  a  good  and  sufficient  working  stock  of  enginesi 
aarriages,  and  other  plant  and  machinery  for  working  the  said 
railway.'* 

The  material  facts  and  evidence  are  sufficiently  stated  in  the 
j  udgment  appealed  from>  which  was  delivered  by 

PoNTivsx,  J. — This  case  is  almost  the  same   in  its  cironm-  . 
stances  as  the  case  of  Smith  v.  The  London  and  South    Western 
Railway  Jo*   (1)>  but  with   a  difference  to  which  I  shall  pre-* 
sently  refer* 

The  plaintiff  is  the  owner  of  a  piece  of  land  adjacent  to  the 
Chord  Line  of  the  East  Indian  Railway  Company,  about  two 
bundered  and    fifty   yards  nearer  Calcutta  than' the  Elharmatta 

station.  Between  such  piece  of  land  and  the  railway  runs  a 
public  road  about  twenty  feet  wide,  of  which  only  the  centre 
portion  is  used  for  traffic.  The  plaintiff's  land  was  separated 
from  the  road  by  a  wooden  fence,  and  on  such  land,  in  a  line 
proceeding  east  from  the  railway,  stood  a  stable  about  seventy-five 
feet  from  the  railway  fence,  then  a  bath  house,  and  then,  at  some 

(1)  L.  R ,  6  0.  P.,  98  ;  S.  C  in  Ex.  Ch.,  L,  B.,  6  0-  P ,  14. 
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• 


/ 


HALFOftD     and  for  some  few  days  previously,  two  heaps  of  thatching  grass 

Thb^Babt    ^®^®  ^J^^g  on  th3  land  between  the  road  and  the  stable.   Opposite, 

iNoiuf      and  to  the  west  of  the  plaintifiE's  land  and  the  public  road,   the 

Railvat  Go-  dofQQ^Qt^'  railway  runs  through  a  cutting  of  a  depth  for  soma 

distance  of  from  eight  to  ten  feet,  and  gradually  diminishing  io 
depth  as  it  approaches  the  station.  The  railway  is  separated  fron» 
the  road  by  a  wire  fence.  The  eastern  bank  of  the  railway  and 
cutting  was  covered  with  growing  grass.  With  respect  to  the 
length  of  such  grass  there  is  a  considerable  conflict  of  evideuce* 
About  half-past  ten  on  the  morning  of  the  24th  of  March  1873^ 

a  fire  occurred,  which  burnt  the  grass  growing  on  the  eastern 
bank  of  the.  railway,  the  heaps  of  the  thatching  grass  ^  tho 
stable,  and  the  bungalow.  Certain  out-houses  and  treea  were 
also  burnt. 

The  plaintiff  alleges  that  the  fire  was  caused  by  the  emissioa 
from  a  passing  engine  of  live  sparks  or  cinders,  which  were 
'  blown  by  a  strong  westerly  wind  prevailing  at  the  time  oq 
the  railway  embankment,  and  setting  fire  to  the  grass  on  the 
embankment ;  that  such  fire  spread,  crossed  the  road^  and  Qcca* 
eioned  the  damage,  of  which  the  plaintiff  complains,  and  whicb^ 
in  bis  plaint,  he  states  to  amount  to  Bs.  6,500. 

The  defendants  deny  that  the  fire  was  caused  by  any  passing 
engine,  and  they  have  adduced  evidence  with  a  view  to  show 
thati  no  train  in  fact  passed  at  the  time  when  the  fira  4nast .  have 
originated. 

This  evidence  is  to  my  mind  not  satisfactory  ;  and  I  am  pre- 
pared to  find  that  an  engine  did  in  fact  pass  at  the  time  when 
the  fire  originated,  and,  in  the  absence  of  other  evidence,  did  in 
fact  occasion  the  fire,  and  that  the  fire  commenced  first  on  the 
railway  bank,  and  was  communicated  therefrom  te  the  plain- 
tiff's premises. 

Under  this  state  of  circumstanoes,  the  plaintiff  claims  [to  be 
'compensated  for  the  damage  he  has  sustained  by  the  fire.  The 
claim  is  supported  on  two  grounds.  First,  that  the  defendants  had 
no  statutory  power  of  running  locomotive  engines^  and  therefore 
are  responsible  tor  the  damage  occasioned  by  the  fire,  according 
to  the  principled  laid  down  by  the  Court  of  Queen's  Bench   in 
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H!<JH  POUET. 


JTonetf   y.The  l^estifiidg   Baikoay  Co,    (I).    I  said   during    the       ^^^ 


argame&tj  and  I  am  BtiU  of  opinion^   tliat  the  East  Indian  RaiU    ualfo&d 

"way  Gompany   have  a  statatei^  power   of  ranning   locomotive    .    ^* 

engines  on  this  Chord  Line  ;  and  therefore^  according  to  the  prin-      Ihdian 

ciplea  of  the  deoisions  in    VatLghan  v.   The  Tag  Valley  Bailway  ^*^^^*  ^ 

C(h   (2)  and    2%e   Samnefrsm/Uh  Bailway   Co.    v.    Brand  (3^ 

unless   they   are  proved   to   havQ   been  gnilty  of  negligence, 

they   are  not   responsible  for    the  oonsequeaces  of  the  fire.    To 

use  the  words  of  Cookbarnj  O.J«^  in  Vanglum  v.  The  Taff  Valley 

Baikoay   Co.   {2),  ^'When  the  Legidlatare  has    sanctioned  the 

use  of  a  particular  meanB  for  a  given  purpose,  it  appears  to  me 

that  that  sanction  carries  with  it  this  consequence,  that  the  use  of 

the  means  itself  for  that  purpose  (provided  every  precantion  which 

the  nature  ef  the  case  suggests  has  been  observed)  is  not  an  act 

for  which  an  action  lies,  independent  of  negligence.'^ 

The  second  ground  on  which  the  plaintiff  rests  his  claim  is, 
that  the  defendants  were  in  fact  guilty  of  negligence,  and  were 
therefore  responsible  for  the  result  of  the  fire,  even  though 
they  could  not  have  reasonably  anticipated  that  the  damage 
which  actually  happened  would  occur.  I  agree  that  if  the 
defendants  were  guiltyof  negligence,  the  case  would  be  governed 
by  Smith  v.  The  London  and  South  Western  Bailway  Co.  (4), 
and  the  plaintiff  would  be  entitled  to  recover. 

Now  the  negligence  imputed  is  two-fold  :  first,  with  respect  to 
the  construction  of  the  engine  ;  and,  second,  with  respect  to  the 
condition  of  the  railway  banks :  and  it  is  necessary  to  deal 
separately  with  these  particulars. 

With  respect  to  the  engine,  the  defendants  have  produced  for 
the  inspection  of  the  plaintiff  and  his  witnesses  the  engine 
No.  608,  which  they  say  was  the  engine  of  the  No.  10  gooda 
trains,  and  was  the  only  engine  that  could  have  passed  at  or 
before  the  commencement  of  the  fire. 

Assuming  the  fire  to  have  been  occasioned  by  the  engine,  the 
plaintiff's  case  is  that  it  may  have  jhappened  either  from  sparks 
emitted  from  the  funnel,  or  from  live  coals  or   cinders   dropped 


(I)  L.  R.,  S  Q.  B.,  733. 
(2;  -29  It.  J.,  K  S.»  Ex.,  %a. 
(1)L.£.,4H.L.,171. 


(4)  L.  R.,50.  P.  98;  8.  C.  in  Ex. 
Ch.,  L.  B.>  6  p.  P.»  14. 
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1874       frqin  the  adh-pan  of  the  eDgine ;  and  he  insists  that  the  defendants 

Hawobd    Must  be  considered   guilty  of  negligence  unless  appliances  were 

Tbb'emt    «^*^tachod  to  the  funnel  and  ash-pan  to  confine  or  arrest  the  sparks 

Indian      and  cinders.     It  is  not  disputed  that^ in  other  respects^  the  engine 

'  is  of  the  best  consfcruotion..   The  plaiutifE's  witnesses  have  proved 

that  appliances  called  spark-arresters  or  catchers  are   frequently 

attached  to^  or  connected  with^engiue  funnels  for  the  purpose  of 

preventing  the  emission  of  sparks. 

On  the  other  hand,  the  defendants  have  producee  evidence  to 
show  that  such  appliances  are  only  used  with  engines  designed 
to  burn  wood  fuel ;  that  on  exclusively  coal-burning  locomotive 
engine  in  India,  or  in  England^  is  ever  furnished  with  such 
appliances ;  and  that  such  appliances  could  not  be  constructed  to 
arrest  the  small  sparks  emitted  from  coal-burning  locomotive 
engine  funnels,  without  unreasonably  interfering  with  the  work- 
ing of  the  engine. 

I  am  myself  inclined  to  think  that  the  fire  was  more  probably 
occasioned  by  a  live  coal  or  cinder  from  the  ash-pan  than  by  a 
spark  from  the  funnel.  But  however  this  may  be,  I  am  of 
opinion  upon  the  evidence  that  the  defendants  were  not  guilty  of 
negligence  so  far  as  relates  to  the  construction  of  the  engine 
funnel,  and  that  in  that  respect  the  engine  Wjas  properly  con« 
strncted  and  worked. 

With  respect  to  the  ash-pan,  only  one  of  the  plaintiff's  wit- 
nesses has  spoken  to  the  possibility  of  any  appliance  for  pro- 
venting  the  falling  of  live  coals  or  cinders  when  steam  is  on^ 
and  that  appliance  has  only  l^een  used  with  engines  of  very 
recent  construction  designed  for  the  partial  consumption  of  wood 
as  fuel.  I  amof  opinion  on  the  evidence  that  the  defendants' 
engine  was  properly  constructed  and  worked,  so  far  as  relates  to 
the  ash-pan,and  that  the  charge  of  negligence  with  respect  td  the 

engine  fails  ;  and,  therefore,  on  the   first  head  of  negligence,  I 
find  in  the  defendants'  favour. 

The  other  imputation  of  negligence  relates  to  the  condition 
of  the    railway    banks.     The   plaintiff's  witnesses   have   stated 
that  the  grass  on  the  banks  had  been  cut  abeut  two  months 
before  the  fire,  and  that,  at  the  time  of  the  cutting,  it  was  about  ^ 
six  feet  in  length,  of  which  about  two  feet  were  left  standing.On 
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tbe  oUwr  hand  Mr.  Roberto,  an    inspector  of  works  on  the  East       ^^^^    . 
Indian  Railway  linOj  whose  residence  is  close  to  the  station,  and     Halvobd 
who  was  in  his  honse  when  the    fire    commenced,  has  positively    r^^^^^^^ 
Bwom  that  the  grass  on  the  steeper  part  of  the  catting  was  only     Indian 
from  six  to  eight  inches  long,  while  on  the  less  steep  slope  it  had  been     ^^^^^ 
eaten  down  by  cattle.     He  further  stntes,  that  the    grass  on  the 
embaiikment  had  been  cut  only  about  a  fortnight,  or  it  might  bo 
three  weeks,  before  the  fire ;  that  it  was  rather  thick  and    Very 
dry  ;    and  that  he  had  himself  seen  it  after  it   was  cut,    and  that 
it  had  not  regrown,  and  that  it  was  part  of  his  duty  to  look  after 
the  banks.    I  may  observe  that  this  witness  did  not  appear  to 
'  give  his  evidence  at  all  hostilely  or  unfairly  to  the  plaintiff. 

Taking  it  therefore,  as  I  am  prepared  to  find,  that  the  grass 
was  about  a  foot  high,  would  that  fact  be  conclusive  evidence 
of  negligence  on  the  part  of  the  Railway  Company  f  It  seems 
to  me  that  if  I  were  to  hold  that  leaving  grass  a  foot  high 
along  the  line  of  railway  was  such  negligence  as  would  render 
the  Railway  Company  responsible  for  damage  like  that  occa- 
sioned by  this  fire,  it  would,  in  this  country,  be  equivalent  to 
imposiag  upon  them  an  imposibility,— ^namely,  tfieduty  of  keeping 
tbe  banks  of  their  line  trimmed  like  a  lawn,  or  altogether  pre- 
venting vegetation  thereon.  The  imposition  upon  them  of  such 
a  liability  as  that  was  not,  in  my  opinion,  intended  by  the  Legis- 
lature which  gave  them  power  and  authority  to  run  trains  and 
locomotive  engines  :  and  I,  accordingly,  find  that  the  defendants 
\7ere  not  guilty  of  negligence  so  far  as  relates  to  the  condition 
of  the  railway  banks* 

But  it  has  been  very  strongly  urged  upon  me  that  the  case  of 
Smith  V.  TAa  London  and  South  Western  Railway  Co.  (1) 
is  in  fact  an  authority  to  show  that  the  condition  of  the  railway 
bank  in  this  case  was  in  itself  conclusive  proof  of  nagli^enoe. 
In  Smith  v.  The  London  and  SoiUh  Western  Railway  Co*  Q), 
the  cirpnmstancea  were  as  follows :  -*It  was  ^proved  that  the 
defendants^  railway  passed  near  the  plaintiff's  cottage,  and  that  a 
small  strip  of  grass  extended  for  a  few  feet  on  each  side  of  the 
line^  and  was  bounded  by  a  hedge  which  formed  the  boundary 

tl)  L.  R.,  5  0.  P.,  98;  ^  C.  in  Ex.  Ch.,  L,  R.,6  0.  P ,  14 
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1874       of  tiie  defMdants' land;  beyond   tbd  hedge  wHk  ft  titailMe  iald^ 
Halfobd    bounded  on  one  side  by  a  road,  beyond  whioh  was  the  plainiiff'e 
v*         Gottafire.     Abont  a  fortnight  before  the  fire^  the  defendants'  ser- 
Indian      vants  had  trimmed  the  hedge  and  cat  the  grass    and   left    the 
BiiLWAY  Co.  tj.jmiiiing8   and   cut-grass    along    the  strip   of  grass.     On  the 
morning  of  the  fire,  the  Company's  servants  had  raked  the  trim- 
mings and  cat-grass  into  small  heaps.    The    summer  had  been 
exceedingly  dry^  and  there  had  been  many  fires  abont  in  conse* 
quence.    On  the  day   in   question,  shortly  after  two  trains  had 
passed  the  spot^  a  fire   was   discovered  upon  the  strip  of    grass- 
land forming  part    of  the  defendants'  property ;    the  fire  spread 
to  the  hedge  and  burnt  through  it,  and  can  ght  the  stubble  fields 
and  a  strong  wind   blowing  at  the  time,  the   flames    ran  across 
the    field    for  200  yards,  crossed  the   road,  and  set  fire  to   and 
burnt  the  plaintiff's    cottage.     There  was  no  eyideuoe    that  the 
defendants'  engines  Were    improperly   constructed    or  worked ; 
there   was  no  evidence    except  the    fact   that  the  engines    had 
recently  passed,  to  show  that  the  fire  orit^inated  from  them  ;  there 
was  no  evidence  whether  the  fire  originated  in  one  of  the  heaps 
of  trimmings,  or  on   some  other  part  of   the  grass  by  the   side  of 
the  line ;  but  it  was  proved  that  several  of  the   heaps  were  burnt 
by  the  fire. 

The  Judge  on  the  trial  does  not  appear  to  have  charged  the 
jury,  but  a  verdict  was  taken  by  consent  for  the  plaintiff,  subject 
to  leave  reserved  to  set  it  aside  on  the  ground  that  there  was  no 
evidence  of  negligence,  to  go  to  the  jary.  A  rule  was  accordingly 
obtained  in  the  Court  of  Common  Pleas,  and  was  after  argu- 
ment discharged.  Upon  an  appeal  to  the  Exchequer  Chamber 
that  decision  was  a£Srmed. 

After  a  careful  perusal  of  the  report  of  SmUh  v.  Th$  L&ndon 
and  South  Weitetn  Bailtcay  Co.  (V,  I  am  of  iopinien  that 
no  one  of  the  Judges  before  whotn  that  ease  was  argued 
would,  even  under  the  circumstan^  of  that  case,  if  sitting  as 
a  jury,  have  found  that  the  defendants  were  guilty  of  negli- 
gence. But  th^re  being  circamstanice  which  ooght  properly  to 
have  b3en  mentioned  to  the  jury  as  data  from  whioh  they  'Were 
to   find  whether  there  had  or  had   not  been    MgHgencB,  AeA  a 

(1)  y.  B.,  5  a  p., 93;  S.  G.  inSx.  Ch.,L. B.,6  O.F^  14* 
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vordiefe  having  beea  taken  by  oonBeni  at  the  time^  which  wonW  ^W 

only  he  set  aside  if  there  was   no    evideBc^    to  go  to  the  jury  j^ALmBP 

none  of  the  Judges  coQsi  dered  himself   jastified  in  distorbittg  ^„^\^^ 

that  yer4iet.  Impiait 

Bat  in  that  case  there  appears  to  me  to  be  a  particular 
x^eglige9<se  of  a  material  character^  and  which  is  not  to  bejoniid 
in  the  present  case.  I  refer  to  the  heaps  of  hedge  trimmings 
1^  Qut-grass  raked  together  on  the  railway  bank.  Ifc  seema 
to  me  that  the  Judge  in  tliat  case  looked  upon  this  collection 
into  heaps  in  the  light  of  an  active  proceeding  on  the  part  of 
the  Railway  Company  in  a  slight  decree  comparable  to  sl^rew- 
ing  petroleum  or  other  inflammable  matter  along  the  line.  Had 
these  raked  together  heaps  not  existed,  I  take  it  that  every  one 
of  the  Judges  in  Smith  y.  I%6  London  and  South  Western 
Railway  Co.  (1)  would  have  decided  that  there  was  nothing  on 
which  to  base  a  charge  of  negligence. 

In  the  Exchequer  Chamber^  the  Judges  make  the  following 
observations*  Kelly,  G.  B*,  said:  ^'  I  thinks  then»  there  was 
negligence  in  the  defendants  in  not  removing  those  trimmiDgs^ 
afid  tlui*t  they  thns  became  responsible  for  all  the  conseqnenbes 
of  their  coaduot/^  Martin,  B.,  said:  '^  There  was  evidence  oC 
the  triqimioge  being  improperly  left  by  the  side  of  their  line> 
and  that  a  spark  f  n^m  a  passing  engine  fell  on  them  and  caused 
the  fire,  which  was  thns  due  to  the  defendants'^  negligence*'^ 
^ackbura,  J.,  said  :  ^^  I  have  still  some  doubts  whether  there 
was  any  evidence  that  they  were  negligent,  but  as  all  other 
Judges  Mre  of  opinion  that  there  was  evidence  that  they 
ivere,  I  an»  q^ite  ooi^tent  that  the  judgment  of  the  Court  below 

should  be  affirmed/'  He  then  g^es  on  to  say  :  ^'  I  agree  that  if 
^ey  havie  the  land  at  the  edge  of  the  line  in  their  ewn  occu- 
pation, they  ought  to  take  all  reasonable  eare  that  nothing  is 
anffered  to  remain  there  which  would  increase  the  danger.  Then 
eomee  the  question,  is  there  evidence  enough  in  this  case  of  a 
iwant  of  that  reasonable  care  ?  It  can  hardly  be  negligent  not  to 
^ovide  against  that  whieh  no  one  would  anticipate.  I  have  no 
doubt  that  if  the  Company  strewed  any  thing  very  inflammable^ 

(1)  L.  B.,  5  0.  P;,  W ;  S.  0.  in  Ex.  Oh.,  L-  B./6  0.  F,  U.      . 
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^^^^       such  as,  to  put  an   extreme    case,  petroleam    along  the  aide  of 
Halfobd     ^b^ii*  Ii^6>  they  would  be   guilty  of  negligence.     The  reasoning 
•  wgn^'jiAgy    f^*"  ^^^  plaintiff  ia  that  the  dry  trimmings    were  of  an  inflam- 
IsTDuv      mable  character^  and  likely  to  catch  fire/^     Further  on  he  says : 
'  *'  I  do  not  say  that  there   is   not   much   in  what  is  said  with 
respect  to  the  trimmings  being  the  cause  of  the  injury,  and  not 
the  state  of  the  hedge ;  but  I  doubt  on  this  pointy  and,  therefore^ 
doubt  if  there  was  evidence  of  negligence.'*     Pigott,  B.,  says  : 
"  Keating,  J.,  says,  that  he  was  pressed  with  the  consideration  that 
leaving  some  very   inflammable   substance  along  the  side  of  the 
line  where  trains  were  frequently   passing,  was  some  evidence  of 
negligence.    It  comes  to  this,  that,    in  a  dry  summer,  with  a 
knowledge  of  the  risk  of  fire  which  must  be  caused,  the  defend- 
ants left  heaps  of  combustible  matter  along  the  side  of  their  lines ; 
then,  whether  the  fire  did  arise  from  those  heaps  was  a  question 
for  the  jury,  and  it  seems  clear  that  it  either  came  from»  or  was 
at  any  rate  increased  by,   the  heaps.'*     Lush,  J.,  says :   "  the 
heaps  added  to  the  intensity  of  the  fire,  and  thus  caused  it  to 
burn  the  hedge  and  stubble.'* 

On  the  whole^  therefore,  I  am  of  opinion  that  there  is  such  a 
material  difference  between  the  facts  of  this  case  and  the  case  of 
Smith  v.  The  London  and  South  Western  Saihtfay  Co.  (1)  that 
the  latter  is  no  authority  binding  me  to  decide  in  favor  of  the 
plaintiff ;  but,  on  the  contrary,  ezeept  under  its  peonltar  circum-' 

stances,  it  is  an  authority  upholding  the  deoision  in  Fati^^n  v. 
Taff  Vale  Railway  Co  (2). 

I  must,  therefore,  dismiss  the  suit,  and  as  the  plaintiff  wholly 
fails,I  must  dismiss  it  with  oosts,  but  of  course  it  will  be  in  tho 
discretion  of  the  defendants  whether  they  ezaot  snoh  costs. 

From  this  deoision  the  plaintiff  appealed  on  the  following 
grounds ; 

That  the  Judge  wag  wrong  in  holding  that  the  defendant 
Company  had  power  to  use  looomotive  engines  upon  the  Chord 
Line  near  the  plaintiff's  land  without  being  liable  for  injuries 
caused  by  such  engines,  unless  caused  by  actual  negligence  on 
the  part  of  the  defendant  Company. 

(1)  li.  E.,  5  C,  P.,  98 ;  S.  0.  in  Br.  Oh.,  L.  B.,  6  C.  P.  14. 

(2)  5  H.  &  N.,  679. 
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That  the  Jndge  was  wrong  in    holding    that    the  defendant        i^^^ 
Company  waa  not  guilty   of  negligence   in  the    construction^     Hai.tokd  1 

management^  or  working  of  thef  engine  which  he  found  caused    m    ^U  „ 
the  fire ;  nor    in  the  oara  and  management  of  the   banks  of  the      Inpuv 
raUway  near  the  phdntiffs  Umd.  Bailwai  Co. 

Mr.  Law0  and  Mr.  Phillips  for  the  appellant. 

Mr.  Ihans  and  Mr.  Macrae  for  the  respondents. 

Mr.  Phillips  oontendedj  that  the  defendant  Company  was  using 
their  line  of  railway  without  an/ such  powers  as  would  render 
them  exempt  from  liability  in  respect  of  the  damage  complained 
of,  nnleas  there  was  proof  of  negligence  on  their  part.  The  Com- 
pany employs  locomotive  engines  at  its  own  risk  ;  it  had  no  such 
express  legislative  authority  to  employ  looomotives  as  would 
make  it  necessary  for  the  plaintiff  to  prove  actual  negligence  on 
the  part  of  the  Company.  In  The  King  v.  Pease  (1)  the  Company 
had  statutory  authority  to  use  engines^  but  that  case  shows  that 
they  would  have  been  liable  for  the    nuisance    caused^  if   there 

had  been  no  such  authority  ;  or  at  lease  they  would  have  had  to 
show  that  all  practicable  means  had  been  taken    to    prevent   it* 
So  in  Vaughan  v. The  Tag    Vale   Railway  Co.     (2).    In    that 
case  aUo  the  Company  had  legislative  authority  to  use  engines* 
and  had  taken  precautions  to  prevent  damage    being  done  by 
employing  them.    From  that  case  it  appears  that  if  there  had 
been  no  such   authority,    the    not  taking   all   reasonable    pre- 
caution to  avoid  accidents  would  be  a  proof  of  negligence,  and 
the  Company  would  have  been  liable;     [Cough,  C  J*. — ^It  does 
not  follow  that  anything  short  of  the   precautions  thwe  used 
would  have  been  proof  of  negligence^]    It  is  submitted  so  from 
the  ground  on  which  the  decision  is  given.    [Couch,   C.J.— « 
There  must  he  negligence  in  using  the  engines,  or  negligence  in 

using  a  badly  constructed  engine.  If  it  be  negligence  not  to 
use  all  the  latest  scientific  appliances  for  preventing  sparks,  &c.^ 
the  case  of  Smith  v.  The  London  and  South  Westren  Rail" 
way  Co.  fi)  would  have  been  decided  without  considering 
whether  leaving  the  heaps  of  grass  at  the  side   o!  the   line  was 

(1)  4  B.  &  Ad^  30.  (2)  5  H.  &  N.,  .679. 

(3)  L.  R.,  5  0.  P.,  98  J  8.  C.  in  E«..  Ch.,  U  B..  6  C,  P..  14. 
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1874       negligence.]  'All    reasonable  precaations   mnst  be   nsed,'  and 

Haltokd     the  cases  cited  show   that    if    such    precaations    are  not  nsed 

„   ^'         there    is  negligence   in    running  the    locomotives ;    see   Brand 

IiTDUM      T.    Hammersmith    Railway   Co.  (1)*A  Company  is   bound   to 

Bailwat  Co.  ^g^  ^^^  powers  given  to  it^  not  in  a  negligent  manner — Biscoe 

y.^Oreat   Eastern  Bailwtsy  Co.  (2),  Freemanth  ▼«  LondoKoni 

North  Western  Railway  Co,  ($)•  In  the  latter  case  evi* 
dence  was  given  by  the  defendants  to  show  that  the  engine 
was  so  constructed  that  it  was  unnecessary  to  use  any  safe^ 
guards  or  appliances^  which  on  behalf  K)f  the  plaintiff  it  was 
suggested  might  have  prevented  the  accident ;  and  it  was 
there  found  there  was  Negligence  on  the  part  of  the  defend* 
ants  in  not  using    such    appliances.    If    a    Company  has    not 

express  powers  given  them  to  use  locomotive  engines^  they 
are  liable  for  the  injury  done  by  epiploying  them  :  general 
words  are  not  sufficient  to  give  the  power — Jones  v.  Festiniog 
Railway  Co.  (4).  The  learned  Counsel  went  through  the  Acta 
giving  powers  to  the  East  Indian  Railway  Company,  12  &  13 
Vict.,  c.  xoiii  ;  16  &  17  Vict.,  c.  ccxxvi  ;  19  &  20  Vict.,  c.  cxxi  ; 
27  k  28  Vict.,  c  clvii ;  and  contended  that  they  contained  na 
express  provision  empowering  the  Company  to  use  locomotives 
[CoxTCH,  C. J.—  Ton  cannot  take  what  is  said  with  reference 
to  the  case  of  Jones  v.  Festiniog  Railway  Co.  (4)  as  appli- 
cable to  such  a  line  of  railway  as  this.  Macpherson,  J.— 
In  Jones  v,  Festiniog  Railway  Co.  (4)  the  employment  of  loco* 
motives  was  never  contemplated  by  the  Legislature  in  giving 
the  statutory  powers.]  See  per  Blackburn,  J.,  in  the  ffommer- 
Bmilh  Railway  Co.  v.  Brand  (5),  where  he  says  that  where 
there  is  no  express  authority  to  use  engines  the  Company  might 
employ  them  but  an  the  terms  o!  being  liable  for  injury  done 
by  their  use.  See  also  Rajmohun  Boss  v.  East  Indian  Railway 
Co.  (6),  where  it  was  held  that  the  defendants  did  not  escape 
liability  for  a  nuisance  caused  by  the  erection  of  certain  work* 
shops^  &c.,   near  the  plaintiff^s  pvemises^  on  tbe  ground  that 

<1)  L.  B.,  4  H.  L.,  171 ;  at  pp.  SOL    (4)  L.  B.,  9  Q.  B.,  735. 
^W-  (6)  L.  B.,  4  H.  L.,  199. 

(2)  L.  B^  IC  Bq.,  BSS.  ■  (C)  10  B.  L.  B ,  241. 

(3)  10  c.  B.,  N.  s».  aa. 
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Ibe  noisaiHM  had  h&w^  teatsBi  by  tbem  is  tiie  reasonable  ezer-       WH 

dfie  of  powers  oooferred  on  them  by  the  Legislature.     [Mao-  '^Ixstmo 

^HSBSoKj  J.^-^Ia  that  oaae  there  was   no  necessity   to   erect    qw.  \ 

,  THB  Bast 

the  workshops  m  the  particular  plaoe  where  they  were  erected  ;       Indian 

they  might  have  been  put  elsewhere.    Here  the  Oompany  are  ^^^^^^^  ^* 

obliged  to  run  their  engines  over  iUxe  portion  of  the  line  where 

the  fire  occurred.]     In  the   case   of   Bajmohun   Bose  v«   Boat 

Indian    Baihoay  Co.    (1)  it  is  said^  '<  It  cannot  be  said  that 

the  Oovemment^  simply  because  in  the  exercise   of   statutory 

powers  it  has  taken  the  land  on  paying  its  vahie^  can  create 

a  nuisance  on  it  to  the  injury  of  the  owner  of  the  .adjoining 

land.^    In  Act  YI  of  1857,  s.  249provi3ion  was  made  for  com- 

pensatton  to  persons  whose  land  was  taken  ;  the  original  Act  of 

the  Oompany  did  not  contemplate  any  damage  to  individuals^  for 

they  did  not  give  them  any  compensation.    Acts  giving  powers 

of  this  kind  must  be  construed  strictly  against  the  Company^ 

And  liberally  in  favor  of  the  public— Parfcer  v.   Oreat    Western 

Mailway  Co.  (2);  Scales  v.  Pickering  (8);    see  also   Clowes  v. 

Staffordshire  Potteries  Waterworks  Co.  (4).  The  defendants 
were  guilty  of  negh'gence  also  in  keeping  the  grass  on  the    bank 

at  the  height  at  which  it  was :  the  fact  of  the  fire  having 
occurred  by  igniting  the  grass  goes  to  show  that  the  evidence 
of  the  plaintiff's  witnesses  in  saying  the  grass  was  long  is 
more  correct  than  those  of  the  defendants,  who  allege  it  was 
ctit  short* 

Mr.  Lowe  en  the  same  side  went  at  some  length  into  the  ovi* 
dence  a6  to  the  length  of  the  giass  :  the  Oompany  would  be 
bouod  to  keep  it  at  such  a  length  as  would  be  reasonably  likely 
to  prevent  danger  from  its  becoming  ignited  by  passing  trains ; 
as  it  had  become  ignited  it  was  a  reasouable  presamption  that 
they  had  not  done  so.  The  defendants  had  dug  a  trench 
l^etween  their  premises  and  the  plaintiff's  since  this  damage 
occurred  ;  though  before  it  had  not  been  thought  necessary  to 
do  BO  :  there  was  evidence  of  negligence  on  the  part  of  the 
defendants. 

(1)  10  B.  L.  B.,  241 ;  at  p.  ^2.  (3)  4  Bing.,  148  ;  at  p.  452. 

'^)7  Mi  ft  &.,  25J  i  at  p.  88lt  (4)  8  L.  B„  ta,,  IW. 
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1^4  Mr.  E9aH8,  for  the  r06pondeiiis»  want  at  some  length  into  tlie 

Halvoad    Acts  under  which  the  Oonapany  was  empowered  to  constract  the 
*         line,  Ac*,  and  especially  12  A  13  Vict.,  o.  xoiii ;  and  contended 
iNDiAK      that  Che  Company  had  power,   nnder  the  provisions  contained 
Raiiiway  Co.  j^    those    Acts,    to   run    locomotive    engines    on    their    line. 
The  word  '^  locomotive  ^'  is  used  expressly  in  the  Subscription 
Contract  [Mr.  £om.-^Tbat  is  not  in  evidence  in  the  case*]     If, 
however,  there  were  no  express  mention  of  locomotives  contained 
in  these  Acts,  by  giving  power  to  construct  a  railway  of  the  sise 
and  nature  contemplated  by  the  Acts>  the  Legislature  must  be 
presumed  to   have   intended   that    power  to  use  locomotives 
should  be  included.     The  length  of  the  line   and  the    magni- 
tude of  the   works   connected   with   it   preclude   the  idea  of 
its  being  worked  without  locomotives.    Unless,   therefore«  the 
Legislature   have  wholly   failed    to   carry   out  their  intention 
by  words,  the  Company  his  power  to  ase  locomotive  engines  ; 
and,  therefore,  unless  there  was  negligence  on  their  part,  they 
are  not  liable.    The  learned  Counsel  then  contended  on  the 
evidence  that  the  defendants  had  not  been  guilty  of  any  neg- 
ligence with  regard  to  the  constru  ction  of  their  engines  ;  the 
evidence  showed  they  were   well  constructed,  and  were  similar 
to  those  in  ordinary  use.     Taking  the  test  of  negligence  as  in 

Blamires  v.  TJie  LancasJUre  and  Yorkshire  Bcnhoay  Co.  (1), 
there  was  no  negligence  in  this  respect  on  the  part  of  the 
Company*  Further  as  to  the  state  of  the  banks,  there  was 
no  negligence  with  regard  to  them  :  the  injury  done  was  not  of 
such  a  character  as  the  defendants  could  have  contemplated  as 
the  ordinary  or  likely  consequence  to  result  from  the  necessary 
use  of  their  line ;  see  per  Bovill,  C.J.,  in  Sharp  v.  PotoeU  (2). 

Mr.  Lowe  in  reply. 

Cur.  adv-'  vuU, 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J. — The  plaint  in  this  suit  stated  that  the  plain- 
tiff was  the  owner  of  a  bungalow   and   dwelling   house,    with 

(1)  t.  E,  8  Ex..  285.  •  (2)  Ji.  ».,  7  C,  p.,  253 ; ae p.  258. 
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8|»blas  M^d  «at>p£SiiNB  (hereto,  adjoining,  ub  Khaiinfttt»»  and  tbe      W* 
do£en<]a(Qt«  were  posMwed  oft  and  bud  the  cart  aqd  miuMtgeineiit    iui>i«wn 
of»  a  lind  of  railway,  called  tiie  Chcurd  Lix^e^  ronning  near  tbo ,  rr^« 
said  bungalow  and  premisea^  with  banks  belonging  thereto  and     imum 
forming  part  o!  the  said  railway  ;  and  wero  poaaea^ed  of  Iqco*  ^^'*^^^  ^- 
motive  engines  containing  burning  anjbatanoea^wbich  engines  we^, 
used  and  employed  by  the   defendants  for  the  drawing  a^d  pro^ 
polling  of  oarriage,  wagqns^  and  trucks  along  the  said  line  of . 
railway ;  yet  by  the  negligence  and  improper  qonduct  of  the 
defendants  and  the  want  of  dne  care  and  management  of  their 
said  line  of  railway,  banksj  and  engines^  the  dry  giraaa,  which  wa3 
allowed  and.  permitted  to  be  and  remain  npoa  the  railway    and 
bank^  became  and  were  ignited  by  sparks  of  fire  emitted  from  a 
locomotive  engine  of  the  defendants^  whiehj^  with  a  gooda  train 
attached  thereto,  was  driven  along  the  line  of  railway  near  to 
the    plaintiff's  bungalow   and   premises   without    proper    pre<^ 
cautions  beiog  taken  to .  prevent  thq  expulsion  of  soph  sparks 
and  fire  from  the  engine.    PontifeZ|  J.j  has  dismissed  the  suitj, 
and  this  is  an  appeal  from  his  decision. 

I  oonoive  with  th.e  learned  Judge  iu  tj»e  cpnclnaiQn  that  it  was 
shewn  thatthe  delemdants  had  authority  to  use  locomotive  engiuea 
on  this,  part  of  the  railway.  In  fact  the  form  of  the  plaint  doea 
not  raise  this  question,  for  if  the  defendants  had  not,  as  waa 
argued  before  us  by  the  plaintifEs'  Counsel,  and  I  belieye  before, 
Pontifeic,  J.,  also^,.  authority  (by  which.  I  mean  legpd-  autho* 
nfyj  to  nap  bcomotive  engines  on  that  part  of  the  Una-,,  it  wa» 
not  UQoessary  to  make  in  the^  plaint  the  allegation  of  negligence^ 
which  the  plaintiiBl  ma^e.  l)'ha  plaint  is  dri^wn,  as  it  mij^t  b«i 
expecj(ed  to  be,  on  the  sumjoaitiouthat  the  East  Indian  Bailwaji 
Covipany  had,  as  I  should  think  that  everybody  wo^ld  concluda 
that  they  had>antho(rity  to  use  iocpmative  e^gines  on  the  Chosd 
lane^  It  would  be  extraordinary  if  they  had  not  lawful  autho-, 
yity  to  do  aQ«  and  had  only  powei;  to  use  the  line  as  the  amallliue> 
in  England  of  the  Festioiog  Bailway  was  authorised  to  be  used.. 

The  real  question  in  this  ease  is  whether  th#re.  was  neg^* 
geoce  on  the  pact  of  the  Railway  Qompwy  or  their  servants ;, 
and  in  considering  this  I  cannot  do  better  than  quote  the 
language  of  Williams,.  J.,  in   Freemantle   Y^The    London   and 
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1S74       lifortt    TTMiem    Bailukiy    Co.    (1),   in   which  the  taljecb  of 

Bajutobd  '  negligence  oil  the  part   of    railway    companies,   in    cases  like 

TBB^SAtr    ^^^'  ^^  ^^7  considered,  and  there  was  a  most  careftil  snitf- 

Inmav      jmng  up  of  the  evidence  by  the  learned  Judge.    Williams,   J.^ 

after  laying  down   that  it  was  necessary  to  prove  negfigence^ 

aays  :  **  Now,  gentlemen,  it  remains  to  consider  what  is  to  be 

regarded  as  negligence  on  the  part  of  the  Company  for  the 

consequences  of  which  they   are  to  be  held  responsible.    Now, 

as  to  that,  the  Company,  in  the  construction  of  their  engines,are 
not  only  bound  to  employ  all  due  care,  and  all  due  skill,  for  the 
prevention  of  mischief  accruing  to  the  property  of  others,  by 
tie  emission  of  sparks  or  any  other  cause,  but  they  are  bound 
to  avail  themselves  of  all  the  discoveries  which  science  bad  put 
within  their  reach  for  that  purpose,  provided  that  they  are  such 
as,  under  the  circumstances,  it  is  reasonable  to  require  the 
Company  to  adopt.''  Upon  an  application  to  the  Court  of 
Common  Pleas  for  a  new  trial  in  tbat  case,  the  learned 
Judges  held  that  the  summing  up  to  the  jury  was  quite  correct, 
and  that  no  fault  could  be  found  with  it. 

In  a  later  case  Sir  William  Erie  laid  down  the  rale  as  to 
negligence-  In  Ford  v.  London  dnd  South  Western  Railway 
Co.  (2),  that  eminent  Judge  said  :  ''  A  railway  company  is 
'bound  to  use  the  best  precautions  in  known  practical  use 
to  secure  the  safety  of  their  passengerst  but  not  every  possible 
precaution  which  the  highest  scientific  skill  (according  to  specu-' 
lative  evidence)  might  havd  suggested.''  In  a  still'  later  case 
before  Keating,  J., — DiTnmock  v.  North  Staffordshire  Bmlway 
Co.  (3) — the  jui^  found  that  there  had  been  no  negligence 
on  the  part  of  the  Company,  in  the  omission  of  mears  to 
prevent  the  emission  of  sparks  from  their  engines,  the  means 
suggested  being  such  as  practical  men  stated  would  impede  the 
engines  and  would  not  be  effectual  for  the  object.  This  I  con- 
sider is  the  law  as  to  the  liability  of  railway  companies  for  the 
emission  of  sparks  or  fire  caused  by  the  use  of  their  engines. 

In  the  present  case  there  certainly  is  not  evidence  that  the 
engine,  which  was  used  on  this  occasion,  was  negligently  con* 

il)  n  L.  J.,  ».  B.,  C.  P..  12.  .  (2)    2  P,  A  F.,  Z30. 

(3)    4  F,  *  F.,  1068. 


• 
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stnictddtiQd  different  from  the  engines  of  the  best  constmction  _     WM 
which"  alhD  now  in   Usoi    The  witnesses   show  that  it  was  an    Haijosd  « 
engiha  of  the  best  construotion  of  the  kind,  and  that  no  appH-   xhk^Ear 
aaces  wdre  otnifcted  which^   nnder  the  oircumstances>  it  would  be     Indian  . 
treasonable  to  require  the  Company  to  adopt.    It  appears  to  me 
that  both  in  respect  of  the  constmction  of  the  engine  and  the 
mode  in  which  it  was  nsed  by  the  servants  of  the  Company  at 
the  time^  th,ere  was  no  evidence  of  negligence  which  would  make 
them  liable  for  the  consequences  of  the  fire. 

But  the  Gdinpany  are  bound  not  only  to  use  due  care  in  the 
oonatradtion  and  use  of  their  engines^  but  also  to  nse  due  eara 
in  keeping  the  line  of  railway  and  the  land  belonging  to  them 
on  eaok'  side  of  it  in  a  proper  state.  This  appears  {rom  tho 
case  e£  SiMj^i  ▼• , Jb^kuZon  and  Norih  Western  BaUway  <7o.(l)', 
which  is  referred  to  by.  Poniifex^  J.^  in  hia  jadgment,  whera 
it  was  sought  to  make  the  Railway  Company  liable^,  not 
OQ  aoeount'Of  any  defect  in  the  construotion  of  the  engine  or  of 
not  adopting  means  to  prevent  the  emission  of  sparks  or  tha 
iallio^  of  live  cinders  f ton  the  ash-pan^  bat  because  tha  servants 
of  the  Company  had  allowed  dry  grass  to  be  on  the  landof  the 
Company  on  each  side  of  the  railway  in  what  was  a  Ueged  to  be 
a  negligent  manner^  and  that  thereby  the  fire  was  cans  ed  whieh 
burnt  .the  plaintiff's  cottage.  Bovill,  O.J.>in  his  jlidgment  in 
that  case  says :  '^  Seeingthat  the  defendants  were  usingdangevcMia 
machines^  that  they  allowed  the  cuttings  and  txdmminge.  ta 
remain  on  the  banks  of  their  railway^  in  a  season  of  unusual 
heatjbnd  dryness^  and  for  a  time  which^  under  these  circum- 
stances^  might  be  fairly  called  unreasonable^  and  that  there  waa 
evidence  from  which  it  might  reasonably  be  presomed  that  thmV 
engines  caused  the  ignition  of  these  combustible  material^  and 
that  the  fire  did  in  fact  extend  to  the  cottage^  I  think  it  is 
impossible  to  say  that  there  was  not  evidence  from  which  a  jpry 
might  be  justified  in  concluding  that  there  was  negligence,  as 
regards  the  plaintiff,  and  that  the  destruction  of  the  cottage  in 
which  the  plaintiff's  goods  were  was  the  natural  consequence  q£ 

their  negligence.^^ 

(1)  L,  E.,  5, 0.  P.,  98 ;  at  p.  106^ 


•    V, 
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*W  Now,  ia  «oiUiid«vi&g  wlvothflr  ikevB  wm  doe  oBve  ia  IfiBqpuig 

""JBauxmo  ihe  land  of  tike   Qorap^Dj  on  eaoh  side   of   tlie  nalwAy  ia  % 

Th/smt  4?^I^^  atatOi  wexnort  keep  ia  mind  (ee  ia  said  by  Botill^OJ-i) 


iNniAir  4;katif  the  CompaQy  are  iMoigaQ  engine  whioh  emite  sparka 
B4itwAx  Co.  ^^  masses  a  risk  of  fire;  it  is  inoambent  on  them,  altboBgh 
4ihey  QOky  be  entitled  to  osa  it,  to  keep  the  line  of  railvaf  ia  a 
j^roper  atate  with  refierenoe  to  anob  da^iger.  We  have  tbivtiora 
4e  oQQeider  irbetber^  en  the  evidence  in  thia  oaae.the  phdaAill  baa 
shown  that  there  was  aegligeaoe  on  the  part  of  the  eetnoibi  of 
4ike  Obspacy  in  tbemamuBr  in  whioh  the  grass  bad  been  ent  and 
the  >Blato  in  which  it  had  been  aUowed  to  TOBMiiii  op  to  the  tuna 
whoa  the  Are  h4>pened. 

•  ThapkaiUira  witness^  AboD  Khan,  aaid^  that  ^' when  tha  fraai 
Urttaok/^dMU^Awofeet  from  «he  root  were  lail^  and  the  top  ady 
«W4mt.  When  the  gmaa  was  oat^it  was  aboat  the  heiffbft  of  a 
man.  It wascnt  to  thateh  imagalow^  and  fer  what olherpafposa 
I  »dan't  know*''  In  another  part  of  his  andence  hesaid ;  "  Tha 
Bsfilway  grass  has  been  ont  aboai  two  months  be£cii«  tiba  five; 
about  twa  ieet  wape  left  $  the  ioijf  was  ont  oft  It  was  deadjand 
««#  4i]r  gaKMKu''  This  next  witness^  the  lliileej  aaid«  that '^  the 
l^asi  ferae  jtingly  grsss'  'Stiaw*'*etmnps  of  nngly  grass,  of  which 
the  tap  had  beeneistofl ;  aboat  two  feet  was  the  height  oC  Ihe 
atattips.'^  The  other  witnesses  for  the  plaintiff^  fiolaltee^  Jeetan 
Mondle^  and  Doolnb  Boy^  all  depose  to  t  ha  same  effeot.  In  fact 
thera  wsa  a  similarity  in  this  tespecfc  in  the  oTidence  of  the 
plaiwtiil's  witnesses^  wMoh  is  not  at  all  anuaaal  ia  this  ooantry. 

A  wvtoeBs  for  the  defendants,  the  engine-driver,  said«  *'  the 
grsto  was  from  aix  inches  to  a  foot  High/'  Browsmith,  thegnard^ 
c^poke  <^  it  as  aboat  two  feet  high.  As  to  him,  part  of  his 
errideaee  is  sncSi  that  it  cannot  be  believed.  When  he  spoke 
aboat  the  fire,  he  wished  it  to  be  believed  that  it  had  actually 
broken  i>at  before  the  train  arrived  at  the  spot.  That  part  of 
fcis  evidence  is,  to  my  mind,  ntterly  nntrnstworthy.  It  is,  how- 
^Vte,  pCBfrible  that  when  he  spoke  of  the  height  of  the  grass,  he 
'walEi  raying  what  he  believed  to  be  true. 

Mr.  Roberts,  a  very  important  witness,  the  gentleman  who 
had  charge  of  that  part  of  the  line,  said  on  this  subject,— «'^  at 
the  time  the  fire  took  place  the  grass  on  the  Bflilway  Companj^a 


t 
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hoA  WM  frott  six  to  eiBkt  »cM  ioBir^^  OA_Jff__ 

tile ilfettfi«I«p6j  it  wastiii  toteaglit  ipoheeioBg.  On  tba right  Haliord 
wiapeii  iras  ntoB  down  by  oatile.  The  graoi  on  the  embaak'*  xpi^jJba,^ 
"vidkit  had  been  eat  before><«*^baat  a  fortnigbt  befot^.  I  don't  Induh 
*ttW  p^tsonfelly  ifib  cut  ft.  I  bftd  given  leave  to  my  Baboo  ^^^^^  ^^ 
'  h  out  il."  1^  Baboo  vtas  not  oalled.  It  w(mld  hate  been 
'  tiQ6te  Mtfttfocitorjr  if  We  had  heatd  what  he  had  te  eay.  Bat 
'Mr:  Bobettd  apt)earsto  toe  to  be  a  gentlenjati  whose  evtdenoe 
m^  he  ftilly  tfnsted,  and  Pontifest,  J.,  remarks  in  htejudg-' 
Ittent^  that  he  did  ndt  appear  to  be  in  any  way  hostile  td  the 
*)pIiiiatiS.  It  wetid  i&ot  beriglit  to^infe^  fwim  his  being  a 
-servatft  of  the  Bailway  Ootapany^  and  heidiiig  tiie:  ^peaition 
'Whieh'* h&<did  lit  Vbm  ^p^  that  his  evrdenoe  ia^M  i  nM^re  in 
iB^nor  0f  ^  Aeftnilway  Gcmpmf  than  he  justly  believed  it  •dmild 
bdi  IplacaoeiMnderabbrelianeeon^httt  Mr^  iBbberts  has  sMd* 
Vfaton  Mr.  iVeetiq;*^  who  is  a  gealtleBiano£«on8ideiabkeaiperi« 
^enee^and  wfaoto  evidenee  on  thia  matter  ie  from  Jkiej^tion  very 
mklniMag  says^:  that  ^hiQ  Bailway  Company  «onld  not  ^ngege  at 
MfMOdnble  oott  to  Imp  ihe  hank  free  frcm  gtasiL^'  He  ehoWed 
ftbelt  the  ipiestiaB  is  elb  What-heighb  the  gvass  ehoald  be  allowed 
ite  armoaiu  after  it  his  been  ent ;  rad  said  that  oa  hiS'  Siuilway 
ftiie  trees  wotUd  bis  fef t  at  f  h>tit  six  to ;  4diglit  itiohes  in  height. 
This  lis  what  Mn  Beberte  speaks  to,  and  is  the  height  at  whieh 
in  my  epunkfei  il  was'lflf  t  at  this  plab^. 

There  is  another  witness  whom  I  have  hot  yet  nolioed,  who 
may  help  nd  in  obming  to  a  eonclnsidn  on  thid  point,-— Mr. 
"William  ftatf ord,  the  brother  of  the  plaintiff,  who  weot  to  the 
place  five  days  after  the  firo.  If  odcarred  on  the  th^  2  Uh  of  Maroh* 
and  he  says  that  he  Arrived  at  the  plaoe  on  the  29fch.  Now  I 
think  it  cannot  be  supposed  &om  the  evidence  in  the  ca^  that 
the  iSre  had  htnmt  the  grass  on  the  line  of  railway  in  every  place 
lEK)  oomplelety  that  if;  as  the  plaintiiP's  witnesses  say,  it  was  left 
two  feet  high,  there  wonld  not  have  been  on  some  parts  of  the 
Ibank,— perhaps  nofc  close  to  where  the  plaintiff's  bungalow  had 
been,  but  in  ^other  parts,— grass  of  that  height.  It  is  oot  likely 
that  in  catting  the  gras^  they  would  only  leave  that  part  of  it 
which  was  near  the  bangalow>  and  where  the  fire  happened,  two 
feet  high  and  oat  it  lower  in  other  parts.    It  appears  to  m^ 
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1874  improbftbte  ihftt  if >  omtl»29tIt  oflfkrcii,  whei   Ifir. 

HiLFoiii  S<^£^  went  to^  the  apofcj .  there  had  been  any  appearenoeet  Mia 

V.  grata  having  bem  in   the  state*  whicih  the  plaiatiS'a  witnenes 

iwDXAit  deeoribe,  he  wonM  not  hare  notioed  it.    It  is  posibia  that  he 


fiiiLwAT  Co.  ought  aot ;  bat  it  appean  to  me  improbable  that  whea  be  oafaa 
down  to  look  at  the  effeota  of  the  fire  which  had  destroyed  hie 
brother'a  propert/j  and  which  wonld  be  immediately  soppoaad  to 
haYQ  arisen  from  an  engine  on  the  railway^  he  wonld  not  hava 
observed  any  appearanoe,  if  there  were  any,  of  negligence  en 
the  part  of  the  Bailway  Company  in  the  atate  im  which  the 
grass  had  been  left*  He  said  fairly  that  he  did  not  reooUeot 
notioiiig  anything  of  the  kind*  Ha  said :  '*The  olear0d  remains 
which  I  saw  at  the  railway  premises  appeared  to  me  to  kare 
been  grass  ;  I  don't  reooUeot  what  was  the  leagth  of  the  graaa 
which  was  not  bamt.  There  was  no  appearance  ol  aagr. grass 
having  been  burnt  on  the  road.  As  far  as  appearances  went,  it 
appeared  Umi  (Aere  were  two  distinct  fires  altogethsrv  ooeonthe 
railroad  and  another  on  onr  premiaes.'^  This  agrees  with  the 
evidence  that  there  was  a  portion  of  land,  where  the  road  wbs» 
which  was  free  from  graas,  or  on  wlnck  the  grass  wes  so  slight 
that  there  would  not  be  any  appearance  of  fire.  It  appears  te 
me  therefinre  that  Mr.  WiMiam  BUtord,  in  tins  absence  of  any 
recollection  of  the  appearance  of  the  gvaaa  where  it  had  net 
been  burnt,  confirms  the  evidence  which  Mr.  Boberts  gave  as  to 
the  state  in  which  the  grass  waa  Ieft«  It  was  incnmbent  oi»  the 
plaintiff;  who  charges  that  the  fire  was  caused  by  the  negli- 
gence of  the  defendants^  to  satisfy  the  Court  that  there  was 
negligence.  And  if  the  case  is  left  in  such  a  state,,  and  the 
evidence  is  so''  evenly  balanced^  that  it  is  impossible  for  the 
Conrt  to  say  that  there  was  negligence  »  we  should  not  b^ 
justified  in  making  the  defendants  liable..  We  must  he  satisfied 
that  they  were  guilty  of  negligence  before  we  can  make  them 
liable  for  the  conseq^uenoes  of  the  fire,  however  nnfortuuate  that 
may  be  for  the  plaintiff.  We  cannot  help  sympathiising  with  a 
gentleman  who  has  auffered  a  loss  like  thia*  but  atiU  we  must 
see  whether  it  is  made  out  by  the  evidence  there  there  was  negli- 
gence on  the  part  of  the  defandants.  I  think  it  has  not  been 
made  out.    The  evidence  does  not  satisfy  me  that  the  grass  waa 


• 
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left  in  the  state  wkiob  is  descrited  by  the  plaintiff'fl  witneaies  or       1874 
io  a  state  other  tban  what  Mr.  Fk^stage  says  it  might  fairly  and    HALfOMT" 
reaBona1)Iy  be  left.    And  the  fiot  that  we  are  asked  to  reverse   ^H^^^m 
Uie  desurion  of  the  Jndge  who  tried  the  oase^  must  not  be  left     Indian 
ont  of  cotisideration.    upon  the  whole,  therefore,   after  carefnlly   ^"•^^^ 
going  through  the  evidence  in  this  case,  and  considering  it,  I  am 
unable  to  say  that  the  decision  of   Pontifex,  J.,  is  wrong,  and 
I  think  that  the  appeal  ought  to  be  dismissed  with  costs- 

Appeal  dismissed. 
Attorneys  for  the  appellant :  Messrs.  Bemers^  Sanderson,  and 
Upton. 

Attorn (^a  for.  the  respondents  :  Messrs^  Chauntrell,  KnowUs 
and  Boberi^ 


>  B^s  8w  Richard  Couch,  Kk,  Ohief  JutUee,  oiul  Mr.  Justice  Toniifw^ 

GOPALNARAIN  MOZOOMDAB  vsm  ahother  (two  of  trb  Dbfbkdasts)        1573 
r.  MUDDOMUWy  QUPTEE  (Plaintifp)  ajtd  SHOSHEBBHOOSUN  '^•*-  ^l»  '*• 
MOZOOMDAB  (DiFEjDAHT).  ^*'^«;|"^' 

SHOSHEBBHOOSUN    MO«OOMDAB  (ons  or  thb  BBPBHnAiiTg)  v.     jl^^  ^ 
i  iniDDOMUTTT   0UPTB8  (PfcAnrror)    avb    BAMA800NDBBY      Mar.  if. 
IIO88BX  (Dif  awAVT).  -— 

MUDDOMDTTT  GTJFTBB<PijjBT]apv>«.  BAMASOONDBBY  DOSSEE 

(DsnniDAiiT). 

Sindu  Law — WiU — Joint,  FamUy — Powers  of  JTicrto— Ztmtta/ftfii — AchnoW' 
M^mmt  hf  Afffa  or  hy  SxooiOwr  wdor  Sindu  Wm^^-Ckmss  for  Payment 
tf  J)tl^ts-''€flu0y^^Aequimeenc$^-€huH'dian  -  mneUr  Act  XL  of  185S^ 
AfpsiA  ^4/6t  IT//  •/  1S59,  ».  887  ond  ^iS^Mortgago-^Dicret  for  Bale 
end  Pa^fmmt  of  JHAei^nc^—CeUB, 


H,r«  HiBdOf  ditd  leaving  two  adult  and  tiro  miaor  Bons,  and  having  made  a  Seealeo 
will  or  «ffifma%almiMldreMed  to  his  two  eldeBt  seiui  L  and  Gf,  whom  he  there  X5  B.L.B.  355 
by  appointed  maZtJk  mMiUtro  of  the  Whole  of  hii  eitate  with  fall  powere 
of  management.  He  dtreoted  them  to  maintain  his  widow  and  minor  sonBi 
Sadtofaytbe  maiviage  cacpenaes  of  the  latMr  imt  of  the  Joiiit  eatate ; 
■ad  farther  dk-acfcid  them  to  pay  hie  .liabilHiMi  «ad  if  seoeesary>  to  niaa 
money  for  that  parpoee  by  sale  or  mortgage  :  the  neoeflaary  doonmenta  to  be 
Bignedby  Xacnd^,^  the  namea  of  the  infanta  being  signed  by  yon  as 
gmLrdiaiiiandexeoaftofB.^'lnoB8e6rthe  death  of  ^tlfer  I^oir  ^,  the  will 
provided  that  all  Ae  powem  of  the  eteoators  shoeld  be  rested  in  the  snrvivor, 
the  mineTB  te  hare  the  same  pdwtn  upon  attainhig  majority^  The  will  farther 
proTided  that  the  ezeeaton  Sbenldi  wkee  the  minofsioame  of  age;"  make  over 
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1874        to tboM wttb fipknitioillif  ihM  of  Qwb i"  Md  «hil  IM  Inr  mbs  dmM 


• 


MocooMDAR  '^"^  baying   xniide    a  will  whereot  he  appionied  O  ezecotor,  an4  C^  labieo 

V.  qaently  obtained  a  certifloate  under  8, 7t  Act  XL  of  1858,  in   respect   of  tlie 

Mumwif  imnr  prepertjr  of  hie  miaer  brotlMMb    Thereafter  (? ,  bf  a  deed  ia  tha  BngMrti  lom, 

6vm&  ^&{eb  wM exeeoM  Igr  him  alo9e<<  aeexeonterof  #"  and  adeo  <<i|«  axeenlffr. 

SHoeHi'K-  0^  -^/'      mortgafeda    j^mrtion   of   the   property   to   the   plaintiCE    to  eeonr^ 

BH008UN  Be.  6,847-3*8.    Of  thiR  earn   Re.   947-3-3   were   ad? anoed  ^  O  at  the  time  of 

HozooMDAB  (]^3  mortgage,  and  w«re  applied  by  him  for  the  benefit  of  IFi  eitatf,  Be.  l,0(Xl 

HuDDoHOTTT  ^®^  advaooed  to   pay  a  debt  dtte  tstota  L  to    thM  p«ffMoi^  the  remaiader 

QuPTBB.  being  in  raqpeot  of   delita  of  JST,   all  of  which,  howeyer,  with   the  ezeoption  of 

Mu  Do^iriTT  ^"*  ^^^^  ^'  ^'  ^^*  ^^"^  barred  by  Che  law  of  limitation  In  a  anit  bgp.  the 

GuFTiB      mortgagee  for  an  aooonnt  and  sale  or  foreoloeore  of  the  mortgaged    properfyt 

V*  it  appeared  that  one  of  the  mioom  had  attained  his  majority   when  the    mort- 

Bamasoon-    ngewttiexeented  and  the  other   seme  years   tharsiyEtet  and  tfafti  both  had 

been  informed  of  the  mortgage  sereral  years  before  the  sait>4md  had  tlMii; 
raised  no  objections.  No  qnestion  as  to  the  effect  of  the  limitatioa  law  on  tha 
mortgage  was  raised  on  the  pleadings  or  at  the  trial. 

EM  by  Mabxbi,  J.,  that  althongh  the  mortgage  wis  no4  €«eaBted  i^ 
accordance  with  the  will  of  fl,  the  yonngersons  ha4  <&ood  \ff,  apd  had  taW^ 
the  benefit  of  the  transaction,  and  could  not  therofose  q^iestion  it^  J^  member 
of  a  joint  Hindu  family  is  botlnd  when  he  comes  of  age  to  aukho  ^finiftTf 
acquainted  with  the  acts  daring  his  minority  of  the  manager,  and  to  express 
Jus  dissent  at  onoe  if  he  diaayproves  of  such  acts.  HM  also  tbAi  AoiXLol 
IfiSS  does  not  prefooli  a  guardian,  whohan  obtained  a  oertiflcatethsirtiaid^r^fteni 
■eUmg  or  mortgaging  property  in  Catoatta  without  the  saaaltaa  of  Ihi  ikmHk 

No  eyidenoe  hayhig  been  nSeiad  as  to  X^s  estate  irhea  the  asoitgMge  via 
executed,  or  that  L's  widow  knew  of  the  mortsage,  the  suit  must  be  dismissed 
as  againat  her. 

irs2<tpn  appeal,  by  Goitch,  C.  J.t  and  Fontvikm  J V thai  debts  ^  SMa  law 
being  a  charge  Opon  the  estate  of  the  debtor,  and  the  inleatkm  of  fi,  aa  shovn 
by  the  proyision  in  his  will  for  the  mainteiianee  of  his  widow  and  bmi^or  wvs^* 
being  that  the  family  should  for  a  time  ooutinne  to  he  joints  ap  ohaigapr  trust,  was 
created  by  the  clause  in  H's  will  for  payment  of  his  debts,  and  therefore  the  fact 
that,  in  executing  the  mortgage,  G'  professed  to  act  under  the  Will  and  not 
as  hwrta^  did  not  inyalidate  the  mortgage.  For  the  same  reason,  the  dausa 
for  payment  ot  debts  ooold  not  preyent  the  operation  of  the  law  of  limitation. 

Themsnager  of  .a  Joint  Hinda  family,  or  the  auautor  of  a  Hiada  waU,  ha^j 
too  power  by  aekaoiwltdgment  to  rey&ve,  a  debt  banred  by  the  lawo^  limitatfioa 
ifOievgi  as  agawist.  himself. 

G,  as  livaia  ol  the  joiot  ff^mily,  oonld  not  makf^  a  yalU  mazigi^  of  ^% 
share  sepantely  from  the  shi^res  of  other  meaibers  of  \^  .ffKm}^  i  hsp 
estate  therefore  was  liable  to  pay  the  plaintiff  the  Bs.  ajOQO  henrowfd  topay 
Ii'a  debi^  mid  his.representativee  oonld  ol^im  to  Im  ii^aid  from  L'a  estate. 
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App»ALsfrom»deoiBionof  Markby,  J.,  datedthe  23rd  July  1873.       W^ 
Tke  plaintiff,  who  was  the  mortgagee  of  two  henses  in  Calcutta  Gopalnabain 
#Uch  had  originally  formed  part   of  the  estate  of  one  Harry*  ^owj^**>^ 
^[laraili  Mosoomdar^  a  Hmdn  inhabitant  of  Trebanee  Banshdeb*  MxTDDoMrmr 

_  GtTFTSE 

)p€iire  in  Uhe  Di^triot  of  Hooghly,  isned  f 6r  an  account  and  dale  or       ..^ 
lotedbBtm  bf  the  xndrtgage*  Shmhw. 

KosofdinAa 
finrrynarain  Itoaoomdar  died  in    1849,  leaving  four  sons*  utodSiuttt 
namecl  Lnkhinarain,  Gk>arinarain^  Gopalnarain,  and  Bamnarain,      Gurrii. 
of  whom  the  two  hotter  were  minors  when  their  father  died.  w«^r'«--T 
Lakhinnrain   died   in   1857,   leaving   a   widow   Bamasoondery     Gupria 

Dobaee,  and  having  made  a  will  whereof  he  appointed  Goorinarain  Bam^Ioov-. 
aofe  eaMator  $  bat  the  will  directed  the  ezecntor  before  vnder-  ^'^^  t^a&in^ 
taking  or  settling  any  important  matter  connected  with  the 
testator's  estate  to  obtain  the  written  consent  of  one  Chiloder 
Sikar  Roy*  or  if  he  shonld  be  dead,  that  of  Bamasoondery 
iDossee.  Gonrinarain  married  a  daughter  of  the  plaintiff,  and 
died  intestate  in  1870,  leaving  a  son  Shosheebhoosnn. 

Hnrrynarain,  by  a  will  or  anumaUpatra  addressed  to  his 
two  eldel^  sons,  tiukhinarain  and  Gonrinarain,  appointed  them 
malik  muTcktara  of  his  whole  estate,  and  directed  them  to 
maintain  and  edncate  and  provide  for  the  marriajge  expenses  of 
tiis  two  minor  sons,  and  to  maintain  his  widow  oat  of  the  joint 
^ttf^.    I^he  docnihent  proce  eded  ;-^ 

Having  ooDected  ttty  oatstandings  yoa  are  to  satisfy  my  liabilities 
if  itbat  slu>iAd  be  insnffident,  or  if  payment  of  the  debts  oanndt  be 
deferred  till  soch  time  as  the  outatandings  are  coUectedi  then,  oat 
of  the  aforesaid  properties  what  in  yoar  jadgmeht  will  be  pro- 
portionable  to  the  debts  the  same  yoa  will  mortgage  Or  SelU 
whichever  may  be  expedient.  Having  done  that  yoa  will  satisfy  the 
debts ;  the  written  doonments  thereof  shall  be  sififned  and  delivered  by 
yoa  two  individuals,  the  names  of  the  infants  being   signed   by  yon    as 

goardians  and  ezecators Shonld  either  of  yoa  two  persons 

die,  then  he  who  will  be  the  survivor  will  possess  the  powers  written 
above,  atid  each  of  the  minors  as  he  comes  of  age  will  have  the  same 
powers  sM  yourselves.  .  .  .  After  reference  to  all  the  kJuOicu  of  my 
own  time,  aad  to  the  kk<t$ta8  containing  the  jama-kharch  of  the  profits 
and  losses  during  the  time  of  yonr  management,  and  of  the  payment  of 
my  debts  and  recovery  of  outstandings,  and  of  the  proper  expenses  and 
disbnrsements,  you  will,  on  my  minor  sons  coming  of  age,  make  over 
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1874  to  them  with  explanatbn  the  share   of  each  in  the   whole  of  the   estate 

"Z  written   in    the   schedule   signed    by  nwi  and  m  th«  pniflta  and  leases  ; 

MozooMDAR  jou  will  not  commit  any  fraud  therein.    The  neeessaiy   good  aets»   aa^ 

^*  the  expenses   and  disbursements   of   the  household   and  Mur  Fooim 

GupTKK.  ^^^  M  necessity  may  arise  auy  requisite   expenses   and    disburaemente 

.  you    may   incur    for   the   buildings,    Ac,,,  on  the  minors  coming  of  age, 

BH^uN^  they  will  not  be  able  to  disallow   or   repudiate   any   of    these   necessary 

HozooMDAB  expenses    or   disbursements.     Should  you  make   any   extraragant    or 

^'  unnecessary  expenses  or  disbursements,    for  the  apportioned  share  there* 

XxuPTEB.  o^  7^^   ^ill    ^  liable.    And   all    the  above-mentioned   pro^ierty    and 

goods  you  uterine  brothers  will  take  in  equal  sharos.*' 

MUDDOMOTTT 
GUFTBB 

^     ^'  It  did  not  appear  whether  Lnkhini^aia    or  GoariiMtfain  had 

bEAY  Doesse.  ever  proved  this  will  or  obtaiaed  a  certificate  thereander,  but 
upon  Hurry narain's  death  they  jointly  took  poBseeaion  of  bie 
whole  estate. 

On  the  25th  September  1860  Gourinarain  obtained  from  the 
Judge  of  Hooghly  a  certificate  under  s.  7,  Act  XL  of  1853, 
in  respect  of  the  property  of  the  minors. 

Hurrynarain  in  hU  lifetime  had  been  the  banian  of  Messrs. 
Bagram  and  Cavorke  of  Calcutta.  In  this  business  he  was  suc- 
ceeded by  Lukhinarain,  then  by  Gourinarain»  and  the  latter  was 
succeeded  by  his  son  Shosheebhoosan.  The  family  continued 
joint  in  estate  dowo  to  April  or  May  1870;  but  prior  to  that, 
namely,  on  the  19tb  May  1868^  Gopalnarain  and  Bamnai*aia 
brought  a  suit  for  partition  chargingGoarinarain  with  iniacondncfc 
in  the  management  of  the  joint  property  :  that  snit,  however,  had 
Bot  been  brought  to  a  hearing  up  to  the  time  when  the  present 
suit  was  heard,  and  Markby,  J.,  expressed  his  opiuion  that  the 
delay  had  not  been  satisfactorily  explained. 

Before  1865  Gourinarain  had  from  time  to  time  borrowed 
money  from  his  mother-in-law,  the  present  plaintiff,  for  the 
purposes,  as  she  alleged,  of  Uurryuarain's  estate,  giving  her  his 
receipts,  and  on  the  4th  of  February  18^5  hega^e  her  a  Bengali 
mortgage,  for  the  sums  advanced  by  her.  Shortly  thereafter  he 
applied  to  her  for  a  further  loan  which  she,  by  her  son's  advice,  re* 
fused  to  make,  except  upon  receiviogfromGourinarain  a  mortgage 
in  the  English  form,  and  he  accordingly,  on  the  24th  March  1865, 
jezecttted  the  mortgage   upon  which  this  suit  was  bsought.    It 


« 
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parported  to  be  giren  to  secure  Rs.  6,847*3-3,  with  interest  at  Cfie       '1874 
rate  of  12  per  oeai.  per  auQam,  and  was  executed  by  Gourinarain  ooPALyAEAiN 
alone   as    **executor  of  Hurrynarain  Mozoomdar"    and    also  as  MotooiiDAR 
'"Qxecntor  of  Lukhinarain  Mosoomdar/'  At  this  time  Gopalnarain  Huddomotty 
bad  attained  Us  majority,  bat  Ramnarain  was  under  sixteen  -  

Neither  the  principal  Bam  nor  the  interest    havin^sf  been   paid    ^^^lo*" 
the    plaintiff  institnted    the  present  suit   against    Gopalnarain,   Hokoomd^ 
Bamnarain,    Shosheebhoosan,  and  Bamasoondery  Dossee.    She  uvt>XMnm 
pat  in    the  family  account    books  kept  by  Gonrinarain  to  prove     Ooftbk. 
the   advances  made  by  her,  and  the  existence  of  debts  to    third  Mudi>omottt 
persoaSy  Home  of  whom  were    also  called  on  her  behalf  to  prove     Ouptsb 
their  debts,    and   that    they  were   threatening    to  sue  for    the   Bamasook- 
amonnts  due  to  them ;  and  she   also    deposed  to  a  conversatiou  ^'^  J^ossu. 
between  Gopalnarain  and  herself  relating  to  her  mortgage  which 
took  place  about  the  time  when    it  was  executed.     The  accounta 
filed    by    the    plaintiff    showed    that  of    the  principal    sum  of 
Ba*  6,847-3-3  seoured  by  the  mor|^ag.e,  Bs.  1,000  were  advanced 
to  pay  off  a  debt  due  from  Lukhinarain  to  Messrs,  Bagram  and 
Co.  ;that  only   Rs.  947-3-3   were   at  the  time  of   the  mortgage 
advaaoed    to  Gourinarain    for   the  purposes  o£    Harrynarain'a 
estate ;  and  that  of  the  other  debts  in  respect  of  which   the  mort* 
gaige  was  given,  only  one  debt    of  lis.  100  was    not  then  barred 
by  the  law   of   limitation.     The  question,  however,  as  to    how 
far   the  validity    of  the    mortgage  was  affected  by    the  law   of 
limitation  was  first  raised    in  the  argument  on  appeal,  the  point 
not  having  been  taken  either  in    pleadings,  or  at  the  hearings  or 
in  the  memorandum  of  appeal. 

It  was  proved  that  interest  had  been  paid  on  the  mortgage 
debt  for  a  very  short  period  only. 

The  defendant  Gopalnarain  admitted  he  knew  of  the  plaintiff's 
mortgage  as  early  as  1866,  but  denied  that  he  had  ever  beea 
consulted  with  reference  to  it ;  while  Ranmarain,  who  was  about 
twenty-four  yesrs  old  when  this  sait  waa  institated,  stated  that 
he  first  heard  of  the  mortgage  at  the  Registrar's  office  in  1868,  the 
reason  gpven  by  hifai  f6r  his  previous  ignorance  being  that  he  left 
the  maiMgeme&t  of  his  affairs  wholly  in  the  hands  o£  Gopalnaraio. 
Both  these  defendaats  brought  varioas  charges  of  fraud  against 
the   plaintiff  and    Gourinarain ;    thejr  alleged,  in  their    wcitten^ 


> 
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W^       fttatement  tha(  the  money  was  never  advaiooecl ;    tbaft  tbe  pkm- 


(kTAuf ABAiM  ii&  need  often  to  sta,;  in  Goorinarain'm  kooae,  and  waa  well  awar» 

Ifo^MDAB   |j|^|.  ^^p   advances^  if   any^  were  onneoeawry ;  that  Gk>arinanMa 

Uv^MMcuxvT;  ^^K  In  the  habit    of  taking  money  belonging  to  t}fkp  joint  aetata 


.._.       and  paying  it  back  as  loaQa  to  the   eatate  in  tM  imnea  of  him* 

^^^^    self  or  of  the  plaintiff ;  and  that  this  enit  wtabroaght  eit  th0  iuti- 

y^s^a^AV  gation  and   for  the    benefit  of  the    plaintiff 'a    graadaon,   the 

]|vp^M9/nT  defendant  Skosheebhooaun ;  and  that  the    aoooaa(-b<:i<^k»  ol  the* 

Qvmi.     JQJQt  family  had  been  tampered  with  and  iUUified. 
l|qaD«ii7«iST     The   defendant  Bama^oondery  made  similar  chargea  of  fcaad^ 
;^^     and  denied  that  she  had  ever  been  coasnlted  about,  or  had*  ever 
Bakmoow*   consented  to^  the  mortgage. 

Shosheebhoosnn  simply   stated  that   he  knew  nothings  oi  Urn 
mortgage^  and  pnt  the  plaintiff  to  striet  proof  thereof. 
The  following  issues  were  settled  :<-^ 

'4.  Whether  the  adranoea  alleged  to  have  been  oude  by  tl» 
plaintiff^  and  in  respect  of  which  the  mortgage  was  given,  wera^ 
really  made  by  her  f 
'^2.  Whether  these  advances,  if  made,  were  made  boniJUUP 
"3.  Was  the  mortgage  deed  so  executed  aa  to  oonstitate  a 
valid  and  binding  charge  against  tbe  defendanta  or  either  of 
them  r  '* 

Mr.  Woadroffa  and  Mr.  Branwm  for  the  plaintiff. 

Mr.   Kennedy  and  Mr.  Botiverje^  for  the   defendante  Gopi^-^ 
narain^  Bamnarain,  and  Bamasoondevy  Popsee. 

Mr.  Lo\x>6  and  Mr.  Fergusson  for  the  defenciaui^  Sbpsjb^e* 
bhooQun. 

MAfiKB¥,J.  (after  shortly  stating  the  faptp,  m^fifh  wA 
charges  of  f  rand  made  in  the  defendanta'  pleadiingSy  oo^tiiAn#4):ont 
These  charges  the  parties  who  made  them  have  ntt^rly  fml^  tq 
substantiate.  I  see  nothing  in  the  eondencQ  i^  jn^y  a  do^b^ 
as  te  the  honesty  of  Goarinarain'a  eondnot  in  tiha  maaagQveilt 

of  the  affairs  of  the  family.    I  feel  compelled   to   say    that  I 
consider   the  evidenoe  of  the  two  defendants  Gopalnarai|i  and 
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$i^i«mraii|  aUogoifeber    naferas^woriiby.    It    appeared    U    ia#       ^874 
wlwp  th^y  w^re  oQ^r  emai9aj^ion.  that,  they  were  wholly  reck- qopalnaraoi 
1^98  ag  tio  wltfili  atateaentB  they  made,  and  that  they  were  ready  to  ^<^^^* 
take  any.  BQggaation  or  make.  anyaaBertion  that  answered  theirKuDDOMOTT^ 
pnrpoBe  for .  thB  moment.    In  many  respects  their  evidence  iO'      ^^■^ 
at  TOWanco  irith  thetv  wntten*  statement,    parttealavly  as  to    B^qohbo* 
poirtiom  o|  tb^  a^IegMaoips  in  paragraphs  2,  »,  10«  )1, 12^  and,  17*.  mm^om^mm^ 
It  is  incredible,  to  me  that  all  these  evroneoos  statements  caa^.^__^. 
h^yo  peea  honestly' made.  Gosns; 

Tlie  plaintiff  in  thia  matter  traeted  no  donbt  very*  maob  to  ifuDDwum 
Qoar iaacaii^  who  ako^  I  hav^  no  dootrt^  intended  to-  act  fait'ly     Gv^ei 
to?p«tds  her  as  well  as  towards  his  own  &mily :  but,  as  often  Bammooit. 
kappens  in  these  friendly  arrangements,  the  contingency  of  any  ^"^^    ^^^^^^ 
distarbance  of  the  harmony  which  then  existed  was  not  properly 
provided  foK    A  long  deed  was  drawn  up,  with  Ibng  recitals- in 
the  Eoglteh  form,  and  covenants   for  title,  and  so  forth,  but  the 
covenants    are  of  no  avail,  and  the  recitals  in  the  most  important 
part  are  utterly  incori^ect.    For  all  purposes  of  the   plaintiff's 
case,  the  Bengali   instrnment    which    the  parties  drew  np  for 
themselves  is  just  as  effectual,  if  not  more  so,  than  that  subse- 
quently drawn  up. 

Holding  the  opinion  that  I  have  expressed  of  the  case  of  the 

plaintiff  and  of  the  defence  which.has  been  put  forward  to  meet  it, 
I  shonld  be  most  anxious  io  establish  her  ckim. 

The  way  in  which  Mr.  Woodroffe  puto  his  case  h  this  :<— He 

gays  that  the  ^  wilP''  of  Hurrynarain  dlBvises  the  estate  to  the 

two-  elder  brothers  for  the  benefit  of  the  whole  family ;  that  npon 

the  deatk  of  liukllinarain^  and  during  the  minority  of  6opal<» 

naminand  ftamnarain,  Gourinarain  was  sole  muiagOT'  of  the 

estate  a6  Hitf rynarain< ;  that  the  sum  of  money  for  wkieh  the 

■lortgage  was  give^  as  a  security' was  m^tUpoffBsk  h4O0|^ 

deposited  witti  Hnriytiapain' by  the  plaintiffs  father  dniingi 

hislffetime,  Be.  1,000  advanced  by  the  plaintiff  to  pay  off  a  debt 

due  from  Lukhinaniia '  to   Messrs.   Bagram  and  CaToi^ke^  and 

various  other  sums  (which  he  has  traced^   but  which  I  needi  not 

partioulaHy  specify)  borrowed  from  the  plaintiff  in  order  to  pay 

off  liabilities  which  had  been  originally  created  in  Hurrynarain^a 

life  time  i  that  Qourinaraini  as  manager^had  power  toborroii 
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1S74       fliese  various  stuns  o(   money  on  accoant  of  the  estate^  and  as 

GtoPAT.KARAiN  manager  to  ezecate  this  security  j  that   his  sole  power  under 

HozooMDAE   Hurry narain's   will    would    not  cease  as    soon  as  Gopalnarain 

MuDDOMUTTY  camo  of  age,  bat  only  when    Qopalnarain   should  take  upon 

^^^'*      himself  a  share  in    the  management    of  the  estate^    which  he 

gRcnffins-     did  not  do  till  long  aftttr  this  traosaotion  ;  and  that,    mt  any 

MosooMDAft  i^tse,  both   Gopalnarain  and   Bamnarain  have  ratified   all  that 
V*         was  done  by  Qonrinarain  since  they  came  of  aira 

Gvm*.         Mr,  Kennedy's  clients^  on  the  other  hand,  besides  denying  the 
KcDDoMUTTT  ^^^^  ^  ^^  forward  by  the   plaintiff  contend  thai  there   is  no 

Goran  deviso  at  all  to  the  two  elder  sons,  but  to  all  in  equal  shares ; 
Bamaiook-  "^^  ^^^  Gooriuarain,  having  asked  for  and  obtained  a  oerttfi- 
9SST  Down,  cate  under  Act  XL  of  1858»  is  bound,  by  the  oonditioua  ol  the 
certificate  under  s.  18,  which  expressly  prohibit  him  from  making 
any  side  or  mortgage  without  the  sanction  of  the  Court,  which 
sanction  in  this  case  was  not  obtained*  They  further  deny  that 
under  any  circumstances  could  the  estate  of  Hurrynaraia  bo 
made  liable  for  the  debts  of  Lukhinarain,  They  contend  that 
when  Gopalnarain  came  of  age  the  powers  of  the  manager 
could  not  be  exercised  without  his  concurrence  ;  and  that  auoh 
powers  as  Gourinarain  had  were  not  properly  executed* 

Upon  the  broader  features  of  the  defendants'  allegations, 
I  have  already  observed  suffioionily*  I  will  now  add,  that 
the  plaintiff  has  in  my  opinion  made  out  a  good  prima  fctcia 
case  that  all  the  sums  advanced  by  her  after  the  deaUi  of 
Burrynarain,  except  the  Bau  1,000  which  appears  ts  have 
bee^  applied  to  the  liquidation  of  a  debt;  of  Lukfaioarai&,  and 
to  have  been  advanced  for  that  purpose,  wem  actually  applied 
to  the  liquidation  of  debts  due  from  the  estate  of  Hurrynarain. 
Whether  Hurrynarain  died  a  vrealtby  pan  or  not,  which  ie 
quite  possible  (though  the  defendants. have  given  us  no  definite 
information  about  it,)  it  is  I  think  clear  that  he  left  oonsider-^ 
able  claims  outstanding  against  his  estate^  amounting  to  about 
Rs.  80;000 ;  and.  I  think  in,  the  absence-  of  all  reliable  evidence 
to  the  contrary  I  ought  to  hold  that  the  plaintiff  has  shown 
that,  with  the  exception  above  stated,,  this  mortgage  was  given 
}n  substitution  pro  tanto  of  other  claims,  secured  by  valid  moBt* 
gages  upon  other  portions  of  the  property^ 
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I  do  not  think  there  is  any  devise  to  the  two  elder  sons  of       ^^^^ 
Hurrynarain.  (^alsabam 

Upon  the  question  raised  as   to   the  eflTeot  of  Act  XL  of         ^ 
1858^  Z  should  be  iochned  to  hold  as  a  general  principle  that,  MuDDomTmr 
when  a  testamentary    guardian  obtains   a  certificate    under        — 

that  Aet,  he  puts  himscSf  to  a  certain  extent  under  the  control     bbookom 
of  the  CHt!!  Conrtj  and  cannot  mortgage  or   sell  without  its  Mwoompas 
sanction.    It  is  clear  from  Regulation  V  of  1799,  that   it  was  jiuDDOMumr 
at  one  time  the  opinion  in  the   Courts  of  the  mof  nssil  that  no  ' 

guardian  could  act  at  all,  without    having  first  obtained    the  M^oMum 
sanction   of  the  Civil   Court.    That   supposition  the   Regula-  i;. 

tion  expressly  negatives,  and  it  prohibits  the  interference  of  the  ^^^^^^^ 
Civil  Court  except  upon  a  regular  complaiut  for  breach  of  trust. 
Bnt^the  Act  of  1858  repeals  so  much  of  this  and  other  Begu- 
latiens,  as  restricts  the  interference  of  the  Civil  Court  in  cases 
of  inheritance  by  minors ;  and  though  it  does  not  render  it 
incumbent  on  a  guardian  to  apply  to  the  Court  for  a  certificate 
in  ail  cases^  it  does  contemplate  that  a  testamentary,  as  well 
as  any  other  guardian,  should  do  so.  And  I  see  no  ground, 
either  q£  inoouveaience  or  inconsistency,  for  limiting  the  con^ 
atraclion  of  the  very  plain  general  words  of  s.  18,  which  restrict 
every  person  to  whom  a  certificate  has  been  granted  from  selling 
or  mertgagmg  without  the  oi^er  of  the  Civil  Conrt» 

But  though  I  go  so  far  with  the  argument  for  the  defendant, 
1  do  not  think  it  possible  to  apply  this  Act  to  property  in 
Calcutta,  over  which  the  Courts  to  which  this  Act  applies  have 
no  jurisdiction.  In  this  Court,  which  alone  has  jurisdiction 
over  lauded  property  in  Calcutta,  the  relations  between  inca- 
pacitated persons  and  their  guardians,  whether  testamentary  or 
otherwise,  have  always  been  treated  from  a  differeut  point  of 
view  to  that  taken  in  the  mof  ussil.  The  notion  that  a  testamentary 
guardian  could  not  act  on  behalf  of  his  ward  without  the  sanction 
of  the  Court,  as  far  as  I  am  aware,  has  never  prevailed  in 
Calcutta.  Nor  has  it  ever  been  the  practice  in  this  Court  to  obtain 
that  sanction.  For  the  purposes  of  this  case,  therefore,  I  think 
Act  XL  of  1858  may  be  pat  out  of  consideration.  How  it 
might  bi)  applied  iti  personam  with    reference    to   property    in 

Calcutta  iu  a  case  ari;iiQg  in  the  mof  ussil,  I  need  not  consider. 


so  BENGAL  Ii&W  BBFOBTS.  [TOL.  XI7. 

nn  I  ooDcar  also  in  Uie  aigtimtat  on  the  ptTt  of  (fae  deleBdnts 

eoPAuriBAiii  ^J"^^  ^"^  Gopalnarain's  attaining   majority^    Gonrinarain   oouhi 

JCoKMiiDA*  no    longer   act    nnd^r   the    anumaiipatra    without  him..  An 

MuDooiiimt  Attthori^  to  act  given  to   two  persons   cannot    generally    be 

GorasE.    i^z^rcised  by  one  alone.    And  even  if  it  could  be  held  i^K>n  this 

4SaMHM-    document  that  the  authority  given  to  any  one  of  the  sons  who 

MoBDOM  aAi  reiEused  to  act  was   revoked^  still  there  would  have  to   be   an 

1^-         explicit  refusal  to  act  before  suoh  a    revocation  operated^  which 

OumT^  refusal  has  not  been  proved  in   this  case :  but,   in   fact^  thaa 

Uvmowrm  ^^^^^^^^9  ^  ^^  appears  to  qaey  does  not>  provide  for  any  %Qek 

Qnvm  contingency. 
BAMiMooN-  ^^  seems  to  me,  therefore,  that  the  authority  which  wal  given 
«WT  Bcttis.  by  Hurrynarain  to  the  managers  of  his  estate  was  not  properly 
executed,  and  that  the  only  result  of  Gourinaraki^s  i9igaatar6 
to  that  document  aa  '^  executor  of  Hurrynarain,'^  by  which  9^ 
doubt  he  indicates  his  intention  to  exercise  the  authority  whidi 
he  supposed  that  Hurrynarain  had  conferred  npon  him,  was  to 
bind  his  own  share  of  the  estate. 

There  has  been  very  little  disousbion  upon  the  effect  of  what  is 
called  the  will  of  Lukhinarain.  It  purports  togrresome  dke&- 
tionsastotHiemaoagomantof  the  testator's  property,  but  it  is 
not  very  easy  to  discover  what  they  are.  GMriunrain  howefw^ 
as  Car  as  I  can  seej  haa  no  aathoritgr  under  it  by  his  Y>wn  single 
act  to  dispose  of  a^y  portion  of  that  share  of  the  property  which 
was  vested  in  the  representatives  of  Lukhiuarain,  It  seems  lb 
me,  therefore,  that  the  execution  of  the  mortgage  by  G-otiri* 
narain  as  '^  executor  of  Lakhinarain"  was  absoluteiy  useless. 

It  remains  to  be  considered  whethet  upon  any  of  the  grounds 
put  forward,  the  defendants  can  be  mad*  indirectly  liable  in 
respect  of  the  mortgage.  As  the  foar  defendants  stand  in  this 
respect  in  a  somewhat  different  positioui  I  will  consider  the 
caee  against  each  of  them  separately. 

First  as  to  Gbpalnarain  :— It  is,  I  think,  shown  by  the 
evidence  that  he  Idft  this  entiire  management  of  the  affiEiirs  bf 
the  family  in  the  hands  of  Goarinarain,  at  least  dovm  to  th^ 
year  1868.  That  after  he  came  of  age  he  might  have  taken 
a  share  in  the  managementi  but  did  not  choose  to  do  so.  It 
is. also  established  to  my   satisfaction  that    the    money  raised 


YOfc  JOVO  HIGH  OOUBT.  »i 

V]r -Uiemociiga^a  WM  exempt  as   to  Bi.  l^OOO^i^pUad   to  paf       ^* 
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^  debti  for  which  the  familj    were    jointly    liM»j    aod   {or  Gopalitihai* 
which  iportioDs    of   the    family    property    had    been    validlj  ^o*^^** 
wwtgaged  ;  thai  these  debts  must  hare    beea   some  how    pro*  Mi^dohuttt 
vided  for ;  and^  bat  for  ;this^  or    some   similar   arrangement^,       — . 
{MToperi^  of  which  Gopalnarain  is  now  in    the  enjoyment^  or    ^^"jf* 
ins  had  the  benefit^   wonld  have   been   lost   to  the   family.   HofoeMBAs 
ICofOpver  it  is  admitted  by  Gopalnarain  that    he   was    aware  Utm>tmvm 
of  t)uB  mortgage  as  early  as  tho  year  1666.    He  denies  that     ^'^f^'' 
ha  wasawamof  itearlierbat  Ipnt  no   faith    whatever  iu  hi4  ^^vonosmrt 
deQiial  and  I  have  no  doabt  whatever  that,  at  the   time   it    was         ^ 
anteHed  i«to.  he  mas  aware  of  it     Aooording  to  his  own  stater  BAMAjgoow* 
JVtaot,  he^  waa  f  ally  aware  of  his  rights  when  he  came  of  age, 
SBod  waaon  the  alert  to   see   what  was    going    on.      He   also 
admits  (hat,  aif  tes  he  came  of  age  his  brother  generally  consnltf 
ed  him.     In  1869,  be  brought  his  suit  against  GoarinaEain»  and 
as  I  ande  rsti^nd  his  plsint  in  whioh  be  refers  to  this  transaction, 
he  does  not  repudiate  itj  but  requires  Goarinarain    to   account 
for  what  was  done  with  the  money.    About  a  year  ago  he  had  * 
a  ocmversation;  with  the  plaintiff^  and  on  being  asked  by  her 
about  the  mortgage  he  told  her  that  he  knew  nothing  about  it, 
which  meant  (as  he  himself  says)  that  he   had    nothing    to  do 
wUh  it  and  he  referred  her  to  his  elder  brother.  I  do  not  thiu^ 
any  one  would  uuderstaud  by  that,  that  he  was   aware   of   the 
transaction  and  that  ho  repudiated  it ;  but  rather  that  he   left 
the  whole  matter  to  the  mauagemeot  of    his  elder   brother,     fie 
has  therefore  never  until  this  suit  was   brought  repudiated  this 
transaction  of  which   he  has    all  along    been     enjoying   the 
benefit. 

I  think  under  these  ciroumstances,  it  is  too  late  for  Gopal- 
narain to  question  this  transaction.  On  this  part  of  the  oase, 
no  authorities  have  been  cited,  nor  have  I  been  able  to  discover 
any.  in  this  Court  precisely  applicable.  It  falls  however,  I 
think  within  the  general  doctrine  that  a  man  who  stands  by  and 
silently  allows  a  transaction  to  be  entered  into  and  takes  the 
benefit  of  that  transaction  is  in  thd  same  position  as  if  he  was 
a  paity  to  it. 

The  case  of  Ramnarain  stands  thus  s^-'He  is  now  twenty-four 
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^S74       br  twentjT-five  yearB  of  age.    When  the  mortgtgie  was  esesenlad 

GopAUfAEAiN  ^®  ^^'^  under  sixteen.  I  hare  nodoabt.that  the  oocaaioQ  waa  oaa 

MozooMDAR   on  which,  if  the  will  of  Harrynarain  had  not  been  in   thoway, 

MuDDoMUTTY  Ctoarinarain^  under  his  ordinary  powers  as  managferon  behalf  of 

GupTEB.     ^^  infant  member  of  the  family  coald  have  created  a  valid  mort* 

SH06HXV-    rjracre  of  Bamnarain's  share.  Bat  as  I  have  already  said  the  will  of 

BHOOgtm  .  La 

HozooMDAB   Hurry narain  had  provided  a  special  mode  in  which  the  znanagera 

Mddd^muttt  po^^^  b^^  ^  ^  executed  which  conld  not  be  departed  from. 
OuFTEB.     The  case   as  against  him  rests  upon  his  acquiescence,  to  be 

MuDBoMciTT  inferred  from  his  silence  after  the  contract  came  to  his  know*- 
GuFTsv  ledge  and  his  having  had  the  benefit  of  the  transaotion.  Now 
BAVA0OON.  I  am  entirely  unable  to  accept  his  statement  that  he    first  heai^ 

^''^^'"''' of  this  mortgage  at  the  Beglstrar's  office.  That  story  appears 
to  me  utterly  incredible.  I  have  no  doubt  he  knew  of  thra 
transaction  much  earlier  than  he  admits  ;  and  as  he,  the  only 
person  who  can  state  the  truth  exactly  in  this  matter,  liaa 
refused  to  do  so,  I  must  make  such  inferences  as  I  best  "Can 
from  the  usual  course  of  events.  Now  I  take  it  to  be  the  duty 
*  of  a  member  of  a  Hindu  family  when  he  comes  of  age,  at  least 
to  make  himself  generally  acquainted  with  what  has  been  done 
by  the  manager  during  his  minority^  and  to  express  his  dissent 
at  once  if  he  disapproves  of  any  transaction  brought  to  his 
notice.  It  seems  to  me  that  it  would  be  most  unfair  to  the  other 
members  of  the  family  and  to  those  who  have  dealt  with  the 
manager,  if  it  were  otherwise.  The  members  of  a  Hindu 
family  stand  in  a  very  close  relation  to  each  other,  and  the 
normal  condition  of  a  Hindu  family  is  that  one  member 
should  manage  on  behslf  of  the  rest  and  it  seems  to  me 
right  to  hold  that  a  member  of  a  Hindu  family  does  by  his  long 
continued  silence  ratify  the  act  of  the  managing  member  of 
the  family  of  which  he  is  aware  and  of  which  he  has  had  the 
benefit.  I  think  also  I  ought  to  infer  that  Bamnarain  was  fully 
aware  shortly  after  his  coming  of  age,  of  this  transaction  :  and  in 
my  opinion  his  silence,  under  these  circumstances,  there  being  no 
fraud  or  concealment,  is  equivalent  to  a  ratiGcation. 

There  are  some  observations  of  Hollo  way,  J.,    in   the  c»se  of 
Peddamuthulaty  v.  N.  Timma  Beddy  (1),  which  would  seem  to  go 

(I)  2  Mad.  H.  C,    Bep.,  27o. 
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ikt  length  of  laying  it  down  tbat  in^re  omission  to  act,  ot  atanding       W4. 
hjf  fts  it  18  oalledr  cannot  under  any  circnmstancej  bar  a  person  gopalnasain 
from*  setting  up    any  right  which   is  absolutely  vested  in  him  ;  Mozoomdar 
fioUoway,  J.,  apparently  considering  that  the   Statute  of  Limit-  HuDDoMtmr 

atioB  has  acme  bearing  on  this  question.    With  great  respect  I       

am  unable  to  concur  in  this  view.     I  do  not  think  the  bar  under     ^°***"^ 
the  Statute  has  any  thing  to  do  with  ratification  by  acquiescence;   Mosomcoaa 
A&d  the  question  is   whether  f nxn  silence  *  acqaiesoenoe  can.  be  uppomkt^ 
presumed?    That  will  very  much  depend  on  whether  it  was  the     ^nwa. 
duty,  of  the  person  in  question    to  speak  out.    In  this   case  ,rhMvi>Dowattt 
jthink   it   was  the   duty    both   of   Gopalnatain  :ando{  Bam-     ^^'^b 
laaraia  to  speak  out^    and^  thecefore^    that    from  .  their    silence  JBAiMetoM- 
Mquiescence  may  be  presumed.    Tbout^h  I  do  notftad  lany  cafle^**^  i>o«j«, 
here  precisely  in  point/ 1  think  the-  decision    pt  Sir  Jgihn  Smart 
in  Bigg  y.  Strong  (I),  in  Euglandy is  an  authority  for  this  position^ 
And  that  the  principle  of  that  decision  is  applicable  here.   ,  That 
decision    was   subsequently    affirmed    by    the    full    Gourt    of 
Appeal  (2). 

As  against  Bamasooadery  the  case  has  been  left  excee4ingly 
bare.  The  estate  of  Lakhinarain's  family  at  the  date  of  the 
mortgage  has  not  been  shown,  and  there  is  nothing  whatever  to 
3how  whether  Bamasoondery  was  or  was  not  aware  of  the  trana- 
action.  As  against  her»  theref  ore>  1  have  no  alternative  bat  to 
dismiss  the  suit. 

As  against  the  other  defendant,  Shosheebhoosnn,  as  represent- 
ing his  father  Gourinarain  who  executed  the  mortgage^  it  is  of 
course  a  valid  and  binding  security*  He  has  in  my  opinion  acted 
honestly  in  this  suit  and  spoken  the  truth. 

I  have  only  further  to  mention  that  a  slight  doubt  as  to  the 
plaintiff's  case  once  crossed  my  mind  from  the  circumstance  that 
no  interest  had  been  paid  on  the  mortgage  for  so  long  a  period, 
and  also  from  the  extraordinary  misrecitals  of  Hurrynarain'a 
the  in  the  mortgage  deed.  But  the  first  may  be  explained  by 
*will  family  of  the  defendants  having  fflJlen  into  dissension ;  and  as 
to  the  second,  the  very  high  standing  and  respectability  of  tha 
attorney  who  prepared  the  mortgage  is,  I  think,  quite   enough 

(I)  i  Jup.,  ».  S„  108.  (2)  4  Jut.,  N.  8-  983. 
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1^4       to  joabify  me  in  praramiiig  that|  however  «traa^  ihis  msy  appew 

GoPALifABAiH  ihere  was  no  sort  of  ixmud  iu  ita  preparation.    Moreover  thiMO 

UfwoMDAz  cironmstanoes  were  not    relied  on  by  the    def endanta  io  mpfo/rt 

UwDwmxrrtt  of  their   imputatioD  against  Ooarinarain.     I  therefore  aitaob  ao 

Gcttm.     weight  to  tham.   and  only  mention  them   lest  it  may  be  tlkoagfafc 

AuMBxt*    hei*eafter  that  they  have  been  overlooked. 

BBoomii 

|i«ffflpag      The  result  is  that  tixe  suit,  aa  agMnst  Bamaaoondery*  trill  be 

Mi^'WOTtrT  'Usi'i^**'^  ^^  ooeta*  There  wili  he  a  daelaMtioti  that  the  mortgagie 

^^"P"»     ja  a  valid  seoarify  for  the  earn  of  Rs.  6,847«8-^>  with  interest  at  the 

Uv»wmtrm  rate  apeciite«l,  as  against  the  sharee  of  the  deCendanta  Oopakiatafai, 

^^'*'*     Ram  narain,  and  l^aaheebhooann»  in  the  property  comprised  ih 

Hawmooii.  the  mortgage.  There  will  be  Ae  aanal  decree  for  aa  aeeoniit  and 

sale«andlevpaymeBtofthedefioiency,if  any  (1).    There  will  also 

be  a  deolaratiion  thai,  as  between  tl^e  def  endarat  Shosheebhoosan 

on  the  ane  hand  and  Ck>palnarain  and  Ramnarain  on  th^  othar^  the 

snm  of  Bb.  S^847-3*S»  with  interest  thereon^  is  p  ay  able  by  all  these 

defendants,  and  the  snm  of   Rs.  1^000^  wiih  interest  thereon^  is 

payable  by  Shoaheebhoosnn  alone  subject   however  to  aty  order 

that  may  be  made  in  the  snit  now  pending  for  orders. 

Costs  on  acate  No,  2  ;  snch  costs^  other  than  those  payable  by 
the  plaintiff  to  the  defendant  Bamasoondery^  will  be  added  to 
the  defendants.  Qopalnarain  and  Ramnarain  will^  as  between 
them  and  Bhosheebhoosnn,  be  responsible  for  the  costs  so  added. 

Separate  appeals  were  preferred  against  this  decision.  In 
the  first,  bronght  by  Gopalnarain  and  Ramnarain,  the  plaintiff 
and  ShosheebhooBun'were  the  respondents  ;  while  in  the  second 
preferred  by  Shosheobhoosun,  who  shonght  to  set  aside  such  por- 
tion of  the  decree  as  relieved  Bamasooudery  Dossee  from  all 
liability,  the  latter  was  joined  as  a  respondent  with  the  plaintiff. 

Mr.  Kennedy  and  Ur.  Bonner jee  for  Cropahmrain  and  Bftm« 
narain,  the  appellants  in  the  first  appeal. 

Mr.  BretntHm  and  Mr.  Pngh  for  the  respondent  Maddoffautty 
Onptee. 

ID  Jn  the  decree  aa  drawn  ap,  tbd    liable  for  the  amonat    of  any  sueh  dafi« 
defendaiita  Gopalnarain,  Kamnarais,    oienpy. 
and  ShoahsabhooBOA  wars  deolared 


r.  u 
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Miff  Ifoum  9mA   Mr.JV^tiMMi  finr  tlis  respondent'  Shoshee^       ^^* 

UOIOOKOAB 

Mr*  Kennedy  (after  raising  several  ohiections  on  the  soore  of         v, 
^he  improper  reoeption   and  rejection  oi  evideni?Q  by  the  learned    Qutimme^ 
Judge^  continaed)  :—  The  appellant's  case  is  that  the  transaction    ga^^^ 
between  (}oarinaraiu  and  the   plaintiff  was  wholly  fraudalent.     ^nooiux 
There  is  a  complete  absence   of  proof  that   the    money    wa9  •*^^^®"*^ 
reqaired  for  the  estate.     The  relationship  of  the  mortgagor  to  MaDDonirmr 
the  mortgagee,  the  non-payment  '  of   interest,    the   failure  to     ^^^^ 
obtain)the  sanction  '  6!   the  Conrt  for  the  mortgage,  the  omission  MvDoommr 
to  comply  with  the   directions  contained  in  SCurrynarain^s.  will,         «^ 
and,  so  far  as  the   mortgage  was    for   the    benefit  of    Lukhi-  ^***«*o**^ 

DSST  1/OHDUu 

narains  estate,  with  the  directions  of  the  latter's  will  are  all 
strong  evidence  of  mala  fides.  Markby,  J.,  erred  in  holding  that 
Act  XI  of  1858  does  not  restrict  the  powers  of  a  mofussil 
guardian  with  respect  to  property  in  Calcutta.  The  mortgage 
was  executed  by  Gourinarain  as  executor  of  Uurrynarain  and  not 
as  kurta^  [Couch,  C.J, — ^The  learned  Judge  held  that  though  the 
mortgage  was  not  executed  according  to  the  will,  the  appellant 
stood  by  and  took  the  benefit  of  the  transaction.  PoNXtFEX,  J.— 
Acqtiieacence  before  the  act  complained  of  would  bind  the  appel- 
lants] su  bsequent  acqiueacence  would  not  nnless  asccompanied  by 
ratifi6ation.]  The  family  took  the  property  not  in  the  ordinary 
way  as  a  joint  Hindu  fawjy  but  under  the  will,  and  tibe  ipamger 
had  no  greater  jpowera  than  were  giv^  by  the  will.  The  fw»  MIb 
within  the  general  rule  that  when  a  per8(m  iMrofessing  to  ^ct 
in  a  certain  capacity,  exceeda  his  powers  his  act  will  not  aSect 
tha  interests  of  tliird  personal  thoc^hit  m^  ha  oonolnaive  aa 
against  hi  meelf.  Acqnieecence  imports  full  knowledge— I«/e 
Am^ieMmi^ S0atlanfl.r^Siddai(l)  [Cpyc^, aJ.,r-]^o  donb^ 
aee  fiho(Aim  Mobtm  Bamerj^  v^  EU^t  {2J  Fo»ti7«x«  J^ 
K^bnnd  to  Oe  Jn4i%  Conti^  Mi  (IX.  of  1872),  e,  198  j 
The  meip  omission  to  assert  a  sg^t  doea  not  amount  to  a  bar 
80  long  lu  the  right  is  not  barred  by  the  law  of  limitation — Arch* 
hold    V.  Beullif    (3^,  ias  which    Laid   Weqsleydale  draws  a 

(l)aP9G.KftJa6«;mp^74i 

(t)  6  B.  Xi.  )i.,86;  sftd.in  P.  0^  i^  B  L.  B^408. 
(3)dH.L.,36a8eej>.38a 
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1874  distinction  '  between   mere    laches  and  acqaiescence  whereby 

Gk)FAi.N4BAi«  another  is    induced    to    alter   his    position.      The  eatne  doo 

MosooKDAft  ferine  is  laid  down  in^ PeddamuthuJatif  v.  N.  Timma  Beddy  (1) 

HoDDowmr  from  which    decision  Markby^  J.»   dissents ;  see  also  Dann  x 

Qurm.  Spurrier  (2) .    The  learned   3  udge  reliad  on  Bigg  v.  Strong  (8)., 

BHoftHiv  but  the  circumstances  of  that   case  were  very  peculiar^  and 

tfMooimlm  wholly  unlike  the  facts  here.    There  is  not  the  slightest  evidence 

V'  that  either  of  the  appellants  ever  ratified  the  aot»    Tbefe  is  no 

GoFTu.  authority  for  the  positioa  that  a  member   of  a  ^oini   Hindu 

HooDMnim  family  is  bound  to  make  himdelf  acquainted  with  the  atate  of  the 

GoFTK     JQiQt  affair  so  soon  aa^he  comes  of  age.    In  Bangmnmani  Daai^ 

Baxaioon-   v.  Kiuinath  Dutt  (4)^  Mackby,  J.j,  held  that  the  manager  of  a 

pmax  DcMttii.  jqIqIj  Hindu  family  is  not  bound  to  render  an  account  to  tho 

other  members  of  his  family,  but  his  decision  was  subsequently 
overruled  by  a  Full  Bench  in  Alhaychandra  Chowdhry,  v. 
Pj^ar»JIfo&atLCh4&o(5).  There  was  nothing  to  put  the  appellanta 
on  enquiry^  no  interest  having  been  paidfor  a  long  time 

Mr.  Bonnerjee  on  the  same  side  contended  that  inasmuch 
as  the  appellants  had  never  covenanted  to  pay  the  debt,  they 
could  not  be  made  personally  liable  tor  any  deficiency  which 
might  arise  on  the  sale.  And  on  the  subject  of  acquiescence 
he  referred  to  Strange  v.  Fooka  (6)  and  Ltayd  v.  Attwood  (7). 

Mr.  Piigh  for  Muddomhtty  Guptee^-Hurrynarain^s  wiU  created 
no  new  estate  ;  it  simply  provides  for  the  management  of  the 
property :  the  wi)l  clearly  shows  that  he  intended  that  the  property 
should  remain  joint  until  his  youngest  son  attained  majority* 
Oourinarain  was  the  dh  faciQ  mana^r  when  the  mortgage  was 
executed,  and  Harkby,  J.,  expressly  finds  that  there  £b  no  proof  of 
fraud.  [PONTirEZ.J.— You  admit  that  a  portion  of  the  money  wsa 
borrowed  to  pay  a  debtdueby  Lukhinaratn;  that  fact  should  have 
put  you  on  enquiry  .Again  the  mortgage  was  esecatedi '  seventeea 
years  after  Hnrrynarainli  death  ^bd  idthougfa  that  may  tkO%  fihif4 

(1)  2  Mad.  H.  a  Bep.,  970.  (4>  3  Bl  L.  B.,  0. 0.>  1 

(2)  7  Vas.,  281 .  (6)  5  B.  L,  B.,  347. 
(3>  4  Jur.  N.  S.,  106 ;  aSd.  ofi  appeal^    (6)  4  Gif .,  40B. 
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the  batvten  of  proofj  Hraiaeti  u  presumption  agdinst  the  bona  fides       ^^^^ 
tsf  the  transaekion.]     A' pnmdybeia  case  of  necessity  was  proved  Gopalhabaki 
wlien  it  was  shown  that  suits  were  threatened.    There  are  entries    ^^*<^>^^» 
by  Gourinarain  in  the  family  acconnt-boolcs  which  also  go  to  prove  McDoomrrrr 
that  the  money  was  needed.    If  necessity  be  shown^  the  estate  is  "' 

liable  in  whatever  way  the  da  facto  manager  may  have  described     Sboshik. 
hivsM}i'7^Bimo9mtmpest9atud  Panday  v.  Huasamut  Bahome  Mwaraj  KoiooicoAa 
Kfiowworaa.  {I ).    Aa  to  whether  Aa  e|lpcdUlat'^8  oondabt  Aiaoaoted  Ku^j^^^i^tTv^ 
to  aoquiescieiiie^  pee  thd  dietum  of  Turner^  L.J.|  ix\  Bijfff  v»     Qvmn. 
Strong  X^h  thaVfbsenc^,  oS  diseont  oi^tes  a  preaemptioja  of .  uvwwvvh 
assent  ;.and  Weniw^h  v.  Lhjfd  (SJ,  iu  whiph  Sir  John  Romilljr^     Gcptib- 
M^S.,  after  stating  that  it  lay  on  the   defendants  to  prove  bamaboov- 
distinct  information  to  the  plaintiff^  and  acquiescence  by   him  ^^''  Dofl8i»» 
.after  such  informatioQ  given,  observes,  that  when  a  matter  is 
contested  six  years  afiter  the  event  has  ooourred,  where  much 
material  evidence  may  have  been  lost,  the  defendants  are  entitled 
to  every  fair  and  reaeonable  pvesamption  that  may  be  drawn  in 
favor   of   the   direct   testimony    they    produce.     Archbold  v. 
Scully  (4)  turned  on  the  queetioa  of  statutory  limitation,  and 

the  other  decisions  on  the  subject  of  aoquiescenee  cited  for  the 
appellants  rested  on  the  peculiar  circumstances  of  each  case. 

Markby,  J.,  was  wrong  in  dismissing  the  suit  against  Bama- 
soondery.  [Cough,  CL  J. — She  is  not  an  appellant  in  this  appealj 
and  you  have  not  appealed  as  against  her ;  you  cannot,  therefore, 
raise  that  point.]  Under  s.  348,  Act  YIII  of  1859,  notice  of  a 
iross  objection  must,  no  doubt,  be  given— •Jvi  re  Madhvibee 
Dossee  (5)  ^  but  we  now  ask  the  Court  to  modify  the  decree  under 
&  837,  which  gives  suck  power  to  the  Appellate  Court  when  there 
are  two  or  more  defeudaats  to  a  suit  and  the  decision  of  the  lower 
Court  proceeds  on  a  ground  common  to  all  of  them.  [Couch, 
C-J« — ^Tbe  section  means  that  the  Appellate  Court  shall  have  power 
to  modify  the  decree  in  favor  of  the  appellants,  whether  plaintiffs 
or  defendants,  and  not  in  favor  of  the  respondents.]  Under 
B,  348  the  Appellate  Court  has  power,  on  cross  appeal,  to  re-open 


(1)  6  Moore's  I.  A.,  39i.  <4)  9  H.  L.  Ca.,  360. 

(2)  4  Jur,  N.  Sm  983*  <d)  6  W.  B.,  Mis.,  102. 
(4)  32  Beav.,  467. 
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'^7^      ibe  whole  case*  and  ^9Mm  damaxra  on  detendanta  wfao  bad  bae:i^ 

OoPALVAKAiK  acquitted  io  the  origbal  anit^  aad  who  were  not  parties  to  (he 

HosooMDia  appeal — Anund  Chunder  Goopto  Y.  Moheah    Chund^r  Hogoam^ 

IfuDDoKTTXTctar  (1).     [PoNTivsX|  J.-— There  cannot  be  a  oroas  appeal  ezeept 

""*    against  a  person  appealing.    Mr.    Kennedjf  referred  to. £b#Miii 

Shoshki-    Buhsh  Pmtoaah  v.  Shaikh  Baroa  Beparee  (2)J 

HowMDAa      The  learned  Comiael  dun  applied fbv  leaf«to  fitom  appeal 
V^peMim«  agttfBBttiie  decree  so  far  MttdimiHedtlMBMitaaagliiiMtllatim- 
Gurai,    adioftdery,  endb  appeal  labe  haaud  with  Ihe  appear  of  Shoahee- 
M^9B903t,um  bboeenn ;  afbd  on  tbe  enggealton    af  Hhe  Oofirfe,   aubaeqnently 
^^^      Mnewed  tAie  apptmaMon^  after  netice  to  Bamaaoondefy.     The 
BiMAfooir.    Oonrt,  affler  heari&g  Mr.    Kentiedj  on  her  behalf,  granted  leave 
ve  appaai. 

Hr«  Bramon  on  the  aaoaa  aide. 

Mr*  Kentwdff  in  reply  .^-nHarrynaraia's  will  limited  the  power- 
whioh  Gourinaraiu  wonld  oIlMrwiah  have  possessed  as  kurta. 
[PoNTiFsx,  J.-*-H  a  will  ^ipomtmg  three  execatora  were  to 
provide  that  all  three  mast  join  in  any  conveyance  of  the  pro. 
petty,  would  that  limit  the  common  law  po*er  of  one  executor  to 
convey  ?  That  la  a  similar  case,  ezoept  that  the  powera  of  a  kuria 
are  greater  than  those  of  an  executor ;  moreover,  as  Mr.  Pugh 
pointed  out,  the  testator  intended  the  property  to  continue  joint 
nntil  the  youngest  son  should  come  of  age.]  In  Brovm  v.  Bam, 
/ord(8).  when  the  testatorgavehisdanghterapowerof  appointment 
coupled, however,  with  a  restraint  on  anticipation,  Lord  Lyndhurst 
reversing  the  decision  of  Sir  L.  Shadwell,  -  held  that  the  lady's 
power  was  limited  by  the  restriction.  [Couch,  C.  J.— Even  if  the 
mortgage  was  not  execute  J  inaccordance  with  the  directions  of  the 
will,  if  the  debts  were  really  due  from  the  Hurrynarain's  estate, 
and  the  transaotion  was  a  bonifide  one,  there  would  be  a  valid 
charge.  Pohtifrx,  J.— The  direction  as  to  executing  in  the 
names  of  the  minors  was  of  no  effect.  No  one  can  execute  a  deed 
in  the  name  of  a  minor,  since  the  minor  himself  is  incompetent  to 

!o!    J3'"-^-  '''"  Sim..  127  i    revd.    on    .pp. 

(2)    5W.R.,fio.  IPhUl.,  620. 
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make  a  deed.]  A.  ktirta  cannot  mortgage  or  sell  the  joint  immoye-       ^^^^ 
able  estate  alone^  if  there  be  another  member  of  the  joint  family  Gopalnaraik 
present^  who  is  not  laboring  under  any  disability — Oolebrooke^s     ^^^° 
Dig,  Bk.  ii,  Ch,  iv^  v.  55  ;  and  Shandaehurn  Sircar's  Vyavastha  Muddomtjity 
Darpana,  vyavastha  354.  

Shobhes- 

BH008UK 

The  mortgage  was  given  to  secnre  advances  to  pay  off  debts^    Mozoomsab 
one  of  such  debts  being  due  from  Lakhinarain's  estate,  and  of  the  -^jjjy^^^^ 
remainder  all,  except  one  of  Bs.   100,  were  barred  by  the  law  of     Guptbk. 
limitation,  and  Gonrinaraia'a  acknowledgment  conld  not  revive  Muddomittty 
them  except  as  against  himself  —  A,ot  XIV  of  1859,  s.  4.     [Mr.     G^^kk 
Pttyft.-— This  point  has  never  been  raised  before.    Couch,  C.J.—   Bauamoov- 
No,  it  is  entirely  new  ;  it   was  not  even  raised  in  the  grounds  of 
appeal.]     The  Court  is  bound  to  take  notice  of  the  Statute  if  it 
appear  either  on  the  pleadings  or  upon  the  facts  proved  at  the  trial* 
The  point  is  at  least  material  as  showing  how  far  the  transaction 
was  bond  fide.    The  decree  charges  the  whole  of  the  appellants' 
shares,  whereas   only  a  portion  of  the  property  was  mortgaged* 
[Mr*  Pugh — That  is  under  the  covenant  of  ihe  hurta.     Couch, 
C.  J.-— Can    the    hurta   bind    the    estate    by    his   covenant  ? 
PoNTiVBX  J.— The  mortgagee's  proper  remedy  on  the  mortgage 
is  by  foreclosure;  although  a  sale  is  as  a  rule    allowed,  the 
mortgagee  has  no  right  to  it ;  and  upon  foreclosure  the  remedy 
on  the  covenant  is  gone.]  .  The    learned  Judge  was  wrong  in 
saddling  the  appellants  with  the  entire  costs. 

The  Court  reserved  judgment  till  after  the  hearing  of  the 
other  appeals* 

Mr*  Wood  and  Mr.  Lowe  for  Shosheebhoosun,  the  appellant 
in  the  second  appeal. 

Mr.  Ftigh  and  Mr.  Branaon  for  Mnddomntty  Q-uptea,  one 
of  the  respondents  in  the  second,  and  appellant  in  the  third, 
appeal. 

« 

Mr.  Kennedy  and  Mr.  Bonnerjee  for  Bamasoondery    Dossee, 

one  of  the  respondents  in  the  second,  and  respondent  in  the  third, 

appeal, 

8 
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1874  Mr.  Wood  contended  that  the  question  o(  limitation  conld  not 

Gopalnaeain  ^^  raised  at  this  stage  of  the  proceedings. 

MoZOOUDAJi 

.,     ^'  Mr.  Lowe  on  the  same  side. — Under  Act-XIVof  1859,  an 

MUDDOMrTTT  - 

GupTEBE.     ackuowledgment    to  take  a  debt  out  of  the  operation  of   the  Aol 
SaosHEB-    ne^^d  not  have  been  made  before  the  debt  was  barred.    There  is 

BH008UN     a  difference  in  this  respect  between  the  wording  of  s.  4  of  Aot 
MozooMDA*  ^j^  ^j  jgg^  ^^^    ^    2^  ^j    ^^^  jj,  ^j   jgyj      ^j^^  learned 

Muddomuttt  c^Q^ggl  alg^  referred   to  Martin's  Lord   Tenterden's  Act  p.  8; 

Bjles  on  BiUs>  p.  888 ;  W%lliam9on  ¥•  Naiflor  (1) ;  and  PhiKps  v. 

^"g^^T"  Pf>^tips  (2). 

Bamahoon.  Hr^  Pttjffc  for  Maddomnttjr  Gnptec. — The  qnestion  of  limita* 
tion  did  not  arise  on  the  proceedings  in  such  a  way  as  bound 
the  Court  to  take  notice  of  it.  And  the  point  not  having  been 
raised  till   the    last   moment    on    appeal,     every    presumption 

onght  to  be  made  in  favor  of  the  mortgagee^  and  at  all  eventa  it 
should  not  be  presumed  that  the  debts  were  barred.  The  Statute 
only  bars  the  remedy,  it  does  not  extinguish  the  right —  Doe  d. 
Kullamal  v.  Kuppu  Pillai  (3).  [Coucq^  C.J. — That  is  as  to  realty 
only,]  No  demand  for  payment  was  proved  to  have  been  made; 
in  Brammayi  DcLai  v.  Abhai  Charan  Ohowdhry  (4)  ;  Norman,  J., 
held  that  until  demand  made,  time  will  not  run  against  a  Hindu 
creditor.  [CoucHi  C.J. — ^That  was  an  action  for  money  lent. 
Tbe  decision  is  difficult  to  understand  ;  it  seems  to  be  founded 
on  an  opinion  that  the  contract  was  somewhat  in  the  nature  of 
a  contract  to  pay  an  annuity.]  When  Act  XIY  of  1859  was 
passed,  the  doctrine  of  English  law  was  that  an  acknowledgment 
after  a  debt  is  barred  would  revive  it,  and  the  Act  contains  no 
words  to  show  that  the  Indian  ^Legislature  intended  to  introduce 
a  different  doctrine.  An  executor  may  bind  his  testator's  estate  by 
his  admission— O&ttnder  Kant  Mitter  v.  RamntLrain  Dey  Sir" 
car  (5).  It  is  clear  from  the  evidence  that  Gourinarain  was  manag- 
ing for  Bamasoondery  as  well  as  for  the  other  members  of  the 
family.  Her  pojsition  in  nowise  deffers  from  theirs.  Her  share 
was  released  to  the  extent  of  the  Us.  1,000,  which  was  paid  for 

(1)  8  Y.  &  C,  208.  (4)  7  B.  L.  B.t  489. 

(2)  3  Hare  281 ;  see  p.  299.  (5)  8  W.  B.,  63. 

(3)  1  Mad.  H.  C.  Sepo  8S. 
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Lakhinarain'0    dfebfc,    Aa  to  whether    a  decree  for  sale  is    ^  _J^ 

proper    remedy,  it  is  submitted    that  this  Court    has'  the  same  Gopalnasais 
power  of  directing  a    sale  under  s.  27,    Act  VI  of  1854,  as   the      ^^^^^ 
Court  of  Chancery    has   under    15    &    16    Vict.,    c.  86,  s.  48.  MiJDDOMirnnr 
[PoNTiFBX,  J. — Mr.  Kennedy  does  not  dispute  the  validity  of  the       .. —  * 
decree  for  sale,  but  contends  that  his  clients  should  not  be  made    Bhoshis* 

BHoosinr 

liable  for  any  deficiency  and  for  the  costs.  Only  two  houses  were  Mozoomdak 
mortgaged,  and  yet  yon  claim  a  charge   over  the  whole   estate,  j^^j^^rrt 
Tou  rely  on  th^  mortgage  to  save  these  debts  from  the  operation     Guptu. 
of  the  law  of  limitation  ;  but  is   there  then  any  debt^alive  excepj;  HuDD^ovre 
as  against  these  two  houses  7]     It  is  submitted  there  is  by  virtue     3<'^™> 
of  the  covenant.    At  the  time  of  the  mortgage  there  were  reason.   Bamaiook- 
able  grounds  for  believing  that  the  transaction  was  for  the  bene-  *****  IJ<»««' 
fit  of    the  estate  :    that  is    all  the  mortgage  need    show— -i/aZ2a 
Bunseedhibrv.  Koonwur  Bindeaeree  Duiti  Singh  (1).     The  defend-* 
ants  by  their  conduct    recognized   the  validity  of  the  mortgage^ 
and  cannot  now  dispute  itr^Ohetty  Colum  Camara  Vencatachella 
Beddyer  v.  Baja  Bungasawmy  Sireemunih  Jyengckr  Bahadoor  (2)^ 

Mr.  Kermedy  for  Bamasoondery  Dossee. — It  is  unnecessary  to 
prove  a  demand  in  order  to  bring  a  debt  within  the  operation  o£ 
Act  XIY  of  ISBQ-^Jecntnisa  Ladli  JSegam  Saheib  v.  Manikji 
Kha/rsetji  (3).  The  poinJ«  of  limitation  must  be  decided  at  what- 
ever stage  of  a  cause  it  be  raised — Davlata  Bhujanga  v.  Beriu 
Tadqji  (4) ;  though  this  Court  does  make  a  distinction  in  cases  of 
special  appeal.  Under  s.  4,  Act  XIY  of  1859^  an  acknowledg- 
ment by  an  agent  is  not  sufficient— Par^/to^am  Manchharam  v. 
Mirza  Abdul  Ldtif  Khan  {5),  and  a  kurta  has  no  higher  positioa 
than  an  agent. 

Mr.  W0od  in  reply  in  the  second  appeal. 

Mr.  Ptigh  in  reply  in  the  third  appeal* 

Cur,  adv,  vuli. 
The  judgment  of  the  Court  was  delivered  by 

Couch,  C* J.-^Theae  were  appeals  from  a  decision  of.Markby 
J.J  in  a  suit  brought  by  Sreemutty  Maddomutty  Ouptee  againsfc 

(1)  lOMoore's  I.  A..  464.  (4)  4  Bom.  H.  C.  Bep.,  A.  C,  197. 

(2)  8  Moore^fe  I.  A.,  319.  (^)  6  Bom.  H.  G..  Sep.,  0.  0.,  67. 
(8)  7  Bom.,  H.  0.  Eep.,  0.  C,  86. 
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^^y^       Gopalnarain    Mozoomdar^   the    appellant  in    tbe    first   of    the 
GoPALNABAiN  ^ppeals,  axid  three  others. 
M0Z00HDA&  . 

V.  By    the    decree    made   by  Markbj,    J.,  it  was    ordered  and 

GupTsi.     decreed   that    the  suit  should    be    dismissed    as    against    tha 

g  defendant  Bama^ondery  Dossee  with  costs ;  and  it  was  declared 

BH008UN     that  the  indenture  of   mortgage^  dated  the  24th  of    March  I865» 

MozooicDAE  -g  ^    ^3^iij  security  for  the  sum  of  Es.   6,847-3-3,  with    interest 

McDDoiiinTT  thereon  at    the  rate  of  twelve  per  cent,  per  annum  from  the  4th 

GUFTIE  ^ 

day  of  February  1865.  as  against  the  shares  of   the    defendants 

Guptm'^  Gopalnarain  Mozoomdar,  Ramnarain  Mozoomdar^  and  Shoshee- 

^»         bhoosun  Mozoomdar^    in  the    property    comprised   in  the    said 

«»WY  DouBE.  mortgage ;    and  it  was    ordered    that    it  should    be  referred  to 

the   Taxing  Officer  to    tax  the  costs  of  the  suit ;   and  upon    the 

three  defendants,  Gopalnarain  Mozoomdar^  Ramnarain  Mozoom- 
dar^    and    Shosheebhoosuu    Mozoomdar,    or    any    or  either  of 
them/  paying  to  the    plaintiff  the    said  sum    of  Rs.    6i847-3-3t 
with  interest  thereon  at  the  rate  and  from  the  time  aforesaid,  and 
her  costsi    other  than  the  costs  payable  to    the  defendant  Bama- 
BOondery  Dosseei    with  interest  thereon,  it  was    ordered  that  the 
plaintiff  should  reconvey  the  premises  comprised  in  the  mortgage 
to  the  defendants,  or  such  of  them  as  should  pay  such  principal 
interest,  and  costs ;  and  in  default  of  their  paying  the  money  at 
*        the  time  appointed,  it  was  ordered  and  decreed  that  their  shares 
in    the  mortgaged  premises   should  be  sold,  with  the  directeona 
"usual  upon   such  sales ;  and  that,  if  the  money  to  arise  by    snch 
Bale  should  not  be  sufficient  to  pay  the    said  principal,  interest* 
and    costs,   with  interest  thereon  in   full,  the  three  defendants, 
Gopalnarain  Mozoomdar,    Ramnarain  Mozoomdar,  and  Shoshee- 
bhoosun  Mozoomdar,^^should  pey  to  the  plaintiff  the  amount  oi 
the  deficiency  ;  and  it  was  declared  that,  as  between  th^def end- 
ant    Shosheebhoosun    Mozoomdar    on    the    one    part    and  the 
defendants    Gopalnarain  Mozoomdar  and  Ramnarain  Mozoomdar 
on    the  other    part,  the   said  sum  of  Rs.   6,847-3-3,  with  inter- 
est, *  was  payable  as  follows,  that  is  Bs.  5,847-S-8,  with  interest, 
was  payable   by  all  those   three  defendants,  and  Ss.  1,000  with 
interest  was  payable  by  the  defendant  Shosheebhoosun  Mozoom- 
dar alone,  and  subject  to  any  order  that  may  be  made    in  iho 
BnitNo.  351  of  1868,  which  was  a  ^vuXtot  partition. 
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(The  learned  Chief  Jostice^    after  stating  the  BubsiftDoe  of  the ||^ 

pleadings  and  the  issues^  continued):— -  Gopalnakain 

MoZOOlftDABi 

AHhoagb  the  plaint  stated^  ae  the  fact  is^   that  the  mortgage        v. 
purported  to  be  made  by  Ooarinarain  MoBoomdar  as  executor,  ^'^^JJi'* 

yet  the   substantial    question  was    whether  this  mortgage   did 

create  a  valid  charge   upon  the  property  which  was  professed  to     bboosuv 
be  mortgaged    The    statement  in  the  deed  that  it  was  made  by  ^ozoomdi* 
Oourinarain  as   executor,    and    the    allegation   in  the    plaint,  Mvddomutty 
were  not  material  to  the  substance  of  the  claim ;  and  this  issue, —        ^""''* 
was  the  mortgage  deed  so  executed  as  to  constitute  a  Talid  and  Mubdomuttv 

.  Gdptkk 

binding  charge    against   the  defendants   or  either  of   them)  ?-—         ^^ 

raised  the  real  question.  Tbe  case  is  similar  in  this  respect  to  Bamasqon- 
ArbiUhnot  v.  BetU  (1),  in  which  case  the  decision  of  this  Cour^  ^**^  oaaiw. 
has  been  affirmed  by  tbe  Judicial  Committee  of  the  Privy 
Council.  There  the  plaintiffs  brought  a  sttit  for  the  recovery 
of  damages  for  a  breach  of  contract.  They  alleged  that  the 
defendant  Mr.  Betts,  for  himself  and  his  partners,  entered  into  a 
contract  with  them  for  the  purchase  of  1»012  maunds  of  indigo, 
and  that  they  were  ready  to  deliver  the  seed,  but  the  defendants 
refused  to  take  delivery.  The  defence  was  that  the  defendants 
had  given  an  order  to  the  plaintiffs  for  the  purchase  of  1,000 
maunds  of  freslji  and  superior  kind  of  seed,  and  that  the  plain- 
tiff had  purchased  seed  of  an  inferior  sort,  and  the  defendants 
had,  on  inspection,  refused  to  take  the  seed»  The  District  Judge 
framed  an  issue  of  a  somewhat  teohDical  character^  namely, 
''whether  as  two  of  the  plaintiffs  have  stated  that  they  acted  as 
agents  for  the  defendants  in  the  purchase  of  indiga  seed,  the 
suit  can  proceed  in  its  present  form  or  not  V*  And  he  held  that 
the  plaintiffs  were  bound  to  prove  the  case  which  they  had  stated 
in  the  plaint,  and  that  their  denial  of  the  existence  of  the  relation 
of  vendor  and  purchaser  between  themselves  and  the  defendants 
was  fatal  to  their  claim.  Upon  an  appeal  to  this  Court,  there 
being  amongst  the  issues  which  had  been  framed  by  tbe  Judge, 
one  (the  3rd) — "what  were  the  exact  terms  of  the  contract  entered 
into  between  the  plaintiffs  and  the  defendants  V  and  another 
(the  4th)  "have  the  plaintiffs  fulfilled  their  part  of  the  said  con- 
tract  f''«-*we  were  of  opinion  that  the  substance  of  the  case  ooght 

())  6  B.  L.  B.,  279» 
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18^[^|      to  be  lookd  at^  and  that^  if  it  had  been  neoesftary,  the  Judge 

CfoFALNARATH  ooght  to  havo  amended  the  issues  so  as  to  raise  the  real  qaestioa 

HosooHDAR  ^Q  controversy  between  the  parties ;  bat>  in  {act|  no  aaiendmeni 

If  oDDOMtrmr  was  necessary,  and  we  heard  the  case  on  the  merits,  and  gare  » 

^^Ha,^'    decree  for  the  plaiotiffs  on    the  ground  that  the  case  onght  to  be 

Shoskbih    treated  as  one  in  which  they  sued  to  recover  money  dqe  to  them 

Ho1k»g^ab  ^  ^g^i^ts^  they  having  supplied  seed  to  the  defendants  according 

V-         to  the  order    which  was  iriven  to  them  to  execute.    This  decree 
Hni>i>oMtrtTY  ° 

Qnmi.    was    affirmed  on  appeal    by  the  Judicial  .Committe.    The  case 

HTrDi>oiiuTrT  shows  that  what    is  to  be  looked  at  is,   not  the  precise  form  of 

GupTis     ^{j^  plaint^  but  what  is  the  real  question  in  the  case ;  or^  to  use 

Bauasoon-  the   language  of  the  Judicial    Committee  in  BmuHyntanpermui 

nm  D08SBB.  pa^clay  v.  Uusmmut  Balooee    Uunraj   Komweree    (1),    "  the 

substance  and  merits  of  the  cas(^  are  to    be  kept  constantly  in 

view ;  the  substunce,    and  not  the  mere    literal  wording  of  the 

issnes^'is  to  be  regarded/' 

The  question*  then,  which  we  have  to  determine  is^  was  this 
mortgage  a  valid  charge  upon  the  property  f  The  debts  of 
Hurrynarain  Mosoomdar  were  by  the  Hindu  law  a  charge  upon 
his  estate  in  the  hands  of  the  person  to  whom  the  estate  came 
upon    his  death.     It  is  not  necessary  to  refer  to   any  authority 

for  this  F  it  is  a  well  known  rule  of  Hindu  law.  And  whether 
Hnrrjrnarain  Mosoomdar  made  a  will,  and  in  that  gave  any . 
direction  or  power  to  sell  or  mortgage  his  property  for  payment 
of  his  debts^the  sons  to  whom  the  estate  came  on  his  death,*— or 
if  the  family  was  in  such  a  state  that  there  wae  a  manager  for  the 
joint  family,  the  manager,—* could  mortgage  or  sell  the  property. 
The  law  gave  him  authority  to  do  so  for  the  payment  of  the 
debts.  The  sons  appear  to  have  continued,  and  it  appears  to 
have  been  the  intention  of  the  testator  Hurrynarain  Mosoomdar, 
that  they  should  for  a  time  continue, 'to  be  a  joint  family.  There 
had  been  no  separation  before  the  mortgage  was  made— ne 
Separation  in  estate.  Gopalnarain  had  attained  bis  majority, 
but  nothing  appears  to  have  been  done  to  effect  a  separation  in 
estate  in  consequence  of  it.  That  it  was  the  intention  of  the 
testator  that  the  family  should  continue  for  a  time  joint  appears 

(1)  6  Moore's  I.  A.»  893  ^  at  p.  411. 
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{rom  the  direction  contained  in  the  will  that  the  two  minor  sons       1874 
and  the  widow  were  to  be  maintained   out  of  the  joint  estate^  Gopalkabaw 
and  also  from  the  direction  that  the  marriage  expenses  of  any  of  Mozoomdar 
thu  SODS  were  to  be  paid  out  of  that  estate.     We  think  we  mast  MxrDDOMrTrr 
treat  this  family  as  continuing  to  be  a  joint  family,   so    that   the      ^^"''^'' 
son  who  was  acting  as  a  manager    for  it,  and   was  indicated     Shobhkb- 
by  the  deceased  as   the   person   who  should  manage,  had  the  Hosoomdab 
authority  which  is  given  by  the  Hindu  law   to  sell  or  mortgage  if  uDDOMUTrr 
the  property  in  order  to  pay  off  debts  due  by  the  deceased.  That     GurrEi. 
being  so,  this  clause  in  the  will  has  no   operation  as  a  trust  or  as  Mudsomdttt 
a  charge  upon  the  property.     It  did  nothing  which  the  law  had     O^p^ics 
not  already  done,  and  which  il  would  not  do  if  there  had  been  no  Bamasoon- 
such  clause  in  the  will.    It  is  like  the  case  in  the  English  law  of  """^  ^^"■• 
a  trust  or  a  charge  by  will  upon  personal  estate  for  the  payment 
of  debts,  the  personal  estate  being  vested  in   the  executor  or 
administrator  as  a  fund  for  the  payment  of  debts.     This  has 
been  decided  by  the  House  of   Lords    in  Scott    t.  Jones  (1)» 
in  which  the  judgment  of  Sir  John  Leach'  was  a£5rmed,  and  the 
judgment  of  Lord  Brougham  reversed-    And  in  two  cases  sub- 
sequently   decided,    Freah   v.    Cranefeldt  (2),    and   Evans  v 
Tioeedy  (3),  the  doctrine  has  been    acted    upon.     It  appears  to 
BB  that    the  case  of  the  Hindu  family  fwith  the   power — and 
not  only  the  power,  but  the  obligation-*-to  pay  the  debts   by 
means  of  the  property  left  by  the  deceased,  is  precisely  analogous 
to  this  case. 

The  eldest  soui  or  the  manager  of  the  family,  having  power 
to  raise  money  to  pay  the  debts  and  to  make  the  mortgage,  can 

it  be  said  that  the  charge  which  he  made  under  the  power  whioh 
he  possessed  by  the  Hindu  law  is  invalid,  because  he  professed 
to  do  it  as  executor  and  by  virtue  of  the  power  in  the  will,  and 
not  by  virtue  of  his  general  power  ?  Having  the  power  to  do 
it,  we  think  that  although  the  mortgage  was  not  executed 
afarictfyin  accordance  with  the  cluuse  in  the  will)  sfcill  it  can  be 
supported,  and  should  be  supported,  as  having  been  done  by 
virtue  of  the  power  conferred  on  him  by  law  independently  of 


(1)  4  CI.  &  Fin.,  882.  (2)  3  Myl.  &  C\,  499. 

(3)  1  ^Beav.,  ». 
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1874       the  will,  and  tiiat  the  parties  interested  in  the  property   cannol; 
GoPALKABAiN  ^e  allowed  to  say   that  it  should  be  treated  as  a  roid    charge 
MoxooMDAii  ijfchongh  the  amount  raised  by  the  mortgage  may    have  been 
McDDoMUTTT  pFoperly  applied,  and  that  their  shares  in  the  estate  are    to   bo 
GtJFTEB.     freed  from  liability.     I  shall   come   pre'*entiy  to  the    question 
Shoshbb-    of  the  yalidity  of  the  mortgage,  with  reference   to  the   purposes 
KM(K>itDAB  f<^r  which  it  Was  made.     A-t  present,  I  am  speaking  of  the  form 
^'         in  which  it  was  made,  and  the  power  whioh  the  mortgagor  pro- 
GuFTER.     fessed  to'ezercise. 
^  Another  question,  whicb  is  important  in  this  case,  is  with  refei^- 

Gcrrex      ence  to  the  operation  of  the  law  of  limitation.    For  the  same 
Bamasoon-    i*6^<^^  ^^  makes  the  form  of  the  mortgage  immaterial^ — that  tbis 
sxsT  DofisxB.  eii^Qse  in  the  will  had  not  any  legal  operation  as  a  trust  or  a 
charge, — it  does  not  prevent  the  operation  of  the  law   of  limita- 
tion. A  trust  or  a  charge  in  a  will,  if  it  takes  effect  and  has  a 
legal  operation,  would  do  so ;  but  this  simply  had  no    effect, 
and  according  to  the  case  to  whioh  I  have  referred,  it  would  not 
•    prevent  the  operation  of  the  law  of  limitation. 

Taking  these  two  matters  as  settled, — that  the  form  of  *the 
mortgage,  and  its  not  beiog  executed  strictly  in  accordance  with 
the  will,  does  not  affect  its  validity,  and  that  the  law  of  limita- 
tion might  apply  to  the  debts  for  which  the  mortgage  was  given 
as  a  security, — we  have  to  consider  whether  this  was  a  mortgage  o£ 
such  a  description  as  would  be  a  valid  chargo  upon  the  property. 
Now  the  general  rule  is — and  I  here  adopt  the  language  of  the 
Judicial  Committee  of  the  Priv^y  Council  in  Chetty  Colum 
Camora  Vencatachella  Beddyer  v.  Rajah  Rungaaau^my  Streemunth 
Jyengar  Bahadoor  (1) — that  the  money  must  be  advanced  to  pay 
subsisting  charges  on  the  estate  or  otherwise  for  its  advantage* 
There  are  cases  in  which  a  mortgage  may  be  established, 
although  the  money  may  not  have  been  actually  so  applied ,  bnt 
these  are  cases  in  which  the  person  advancing  the  money,  the 
mortgagee,  has  acted  bond  fide,  and,  af  tor  making  due  enquiry, 
has  believed  that  this  was  the  purpose  of  the  mortgage. 

We  have  then  to  see  what  part  of  the  money  for  which  the 
mortgage  was  made  as  a  security  was  a  subsisting  charge  on  the 
property  of  the  deceased^  or  was  advanced  to  pay  off  a  subsist- 

(1)  8  Moore's  L  A.,  319  ;  at  p.  323. 
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hig  ebatg&k    We^fipree  wifch  Matkby;  J.;  that  tbe  charge  of  fraud       ^^^ 
agatnflt  fck^  plaiotiff  has  not  been  proved.     It  is  not  necessary  to  OoPALNARiiiH 
go  particularly  into  that  matter,    Ujpon  the  evidence,  the  proof  HoaooMDAa 
of  that  charge  certainly  failed,    and  this  will  be  important  upon  HvDj}omvm 

ihe  question  of  costs  when  I  come  to  speak  of  that.  * 

There  were  some  objections  taken  on  behalf  of  the  appellants    &«obh»s- 
Oopalnaiain   and  Ramn^rain,  which  had  bcitter  npw  be  disposed  Hozooudab 
of«    It  f^as  objected  that  evidence  had  been  improperly  rejected  HuDpoxurrT 
by   the  learned    Judge.     It  was  said  that    a   witness,  Mohesh     ^^mi. 
Chttuder  JBauerjee,  had  not  been    allowed  to  depose    to  a    fact  MvDTxmirnnr 
which  was  .stated  in  a  memorandum  produced    by  him,  because        ^M 
he    said    he  had  no   independent  recollection  of  the  matter.     It     BAiuiooir. 

iPlBT  DoflBlUb 

appears  to  ns«  thatthe  learned  Judge  was  wrong  there. 

There  was  another  objection;  that  an  entry  by  Grrish  Ohunder 
Banerjee  as  to  business  done  in  the  office  of  the  attorney  con- 
nected with  the  preparation  of  ihe  mortgage  deed,  was  rejected* 
The  object  of  this  evidence  appears  ta  have  been  to  show  that 
GourinaraiD,  the  mortgagor,  gave  the  instructions  for  the 
preparation  of  the  mortgage,  and,  in  fact,  acted  as  the  real  party 
in  the  matter,—  acted  on  behalf  of  the  plaintiff,the  mortgagee^  aa 
well  as  on  his  own  account, — and  from  this  the  Court  would  hare 
been  asked  to  infer  that  he  was,  as  the  defendants  alleged,  the 
real  party,  and  that  the  name  of  the  plaintiff  was  only  put 
forward  for  him.  Looking  at  what  this  evideoce  which  was 
rejected  would  prove,  namely,  that  he  did  give  in3truciio.n3  for 
.tho    deed,  he  being   the  son-in-law  of    the  plaintiff,  we  do    not 

think  that  the  inference  should  be  drawn  which  the  defendapts 
^ask  to  have  drawa.  And  it  appears  to  us  that,  if  ibis  evidence 
had  ,f)een  received,  it  would  not  have  varied  the  decision  of    the 

Court  on  the  (][uestion  of  fraud.  If  that  evidence  bad  ,beeu 
addmitted  there  would  not  have  been  evidence  that  the  Court 
.could  cpme  to  the  conclusion  upon  that  the  charge  ot  fraud  was 
proved.  Therefore  not  only  under  s.  1 67  of  the  Evidence  Act, 
but  according  to  the  well  known  rule  which  would  be  acted 
upon  without  any  such  provision  in  the  Evidence  A^t,  this 
would  not  be  a  ground  for  our  reversing  the  decision  of 
.Ifarkby,  J. 

It  WAS  said  jtibat  not  only  do  the  instructions  for  the  mortgage 
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^8T4       to    wbicli  I  have  ref errtdj  show  frauds    but  tfaat  the  recitela  in 

GopALNABAiN  the   deed  were  untroe.    There   ia  aome  foandatioQ    for  nkjing 

MozooMoAft  t{|^  .  \jjj^  ^Q  JQ  j|q|.  iiiini^  much  importance  ahoiild  be  given  to 

HuDDoMumr  those   erroneona    recitalsi   or   to  the  non*payment  of  intereatt 

*     which  was  idao  relied  npon ;  beci|aae  the  intereat  waa^  in  f ao^, 

8B0SHKV-     pi^i^   {q|.  gome  time,  and  it  ia  not  nnlikely   that  the  diaaenaiona 

BBOOSUN         * 

MozooMDAB  which  aroae  in  the   family  would  pat   a  atop  to  the  payment  of 

UtrDDoMurrr  ^^^  intereat.    The  great    fa<9t  in  support  of  the  bona  Mea  of  the 

GoPTgs.     mortgage  tranaaction  on  the  part  of  the  plaintiff   ia»  that  before 

*!Htn>i>oMUTTT  the  preparation  of  the  Bnglish   mortgage  to    which  the  inatmo- 

^^"'    '^o^B  giren  by  Gourinarain  apply^  there   waa  the  Bengali  mofi- 

Bav AsooN-    gage  of  the  4th  of  February  1865.  and  it  appears  from  endenee. 

of   the  tru^worthiness    of  which  there    does  not  appear  to   be 

any   reasonable  donbt^  that  the  plaintifPa   aon  had    adTiaed  her 

not  to  advance  any  more  money  without  getting  a  mortgage. 

Another  objection  waa  taken  to  the  eyidence  in  the  oaae, 
namely,  to  the  admiaaion  of  a  copy  of  an  ikrar^  Aa  to  this,  it 
^oes  not  appear  to  ua  that  the  eridence  waa  of  any  conaeqneno^j 
andj  therefore,  that  the  admission  of  the  copy  instead  of  the 
original  ikrar  is  an  objection  which  an  Appellate  Oourt  ought 
not  to  give  effect  to. 

Another  objection  was  that  certain  entries  had  been  tendered 
by  the  defendants,  and  were  rejected  by  the  learned  Judge. 
According  to  the  mlea  and  practice  of  thia  Court,  the  learned 
Judge  waa  not  bound  to  allow  these  entries  to  be  used  in 
evidence,  and  we  cannot  say  that  he  waa  wrong.  It  appeared 
Bubaequently  on  thh  hearing  of  the  cross  appeal*  that  the  appel- 
lant Gk>palnafmin  was  not  then  prepared  with  translations  of 
these  entries.  What  he  seems  to  have  wished  for  was  to  have  a 
kind  of  roving  inquiry  amongst  the  books  in  order  to  find  out  if 
there  was  anything  in  them  which  would  be  of  use  to  him. 
That  cannot  be  allowed  at  the  hearing  of  the  suit.  The  entries 
which  were  sought  to  be  used  ought  to  have  been  translated  that 
the  Court  might  peruse  them.  Great  inconvenience  would 
follow  from  any  other  course  being  adopted. 

Having  disposed  of  these  minor  objections,  we  come  to  oonsi- 
der  whether  any  of  the  debts  intended  to  be  secured  by  •  the 
mortgage   were  at  that  time   barred  by  the  lair  of   limitation. 
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Thit    ofajaction   arises    on  the  plaintiflPs  case ;   it  is  not  an       '<7^ 
objection  wbiob    the  defendants  had  to  take  in  their  written  Gopalnabaim^ 
statements,  or  by  way  of  defence  to  the  snit.    The  onus  was  on  ^o«>m«>a» 
tile  plaintiff  to  prove  that  the  mortgage  was  a  valid  ono :  and  if  Mvddom unt 
it  appeared  npon  evidence  that  some  of  the  debts  were  barred      ^^f^^ 
the  case  wonld   not   eome    within  the  requirement   that  tha    SHosRia^ 
mortgi^e  should   be  made  to  pay  off  a  subsisting  charge  npon   Umo^mm 
the  estate.  v. 

It  was  ar^ed  that  there  was  an  acknowledgment  of  a  debt     ^^^"* 
by  Gonrinarain  which  was  sufficient   to   pre? ent  the  operation  MvsDommt 
of  the  law  of  limitation.    But  the  manager  of  a  joint   Hindu      ^^^^^ 
family  has  no  power  to  revive  a  debt  by  an  acknowledgment,   BAMAflooir. 
ezoei^t  as  against  himself.    I  am   speaking  of  what   the  law  ^^^  ^<>w*^ 
was  at  the  time  of  this  transaction,  s.  4  of  Act  XIY  of  1859 
being  then  applicable.    It  would  not,  we  think,  be   right  to 
apply  in  India  the  decisions    of    the   English   Courts   as   to 
executors  in  England  being  at  liberty  not  to  avail  themselves  of 
the  law  of  limitation ;  because  those  decisions   probably  rest 
«pon  the  peculiar  position  of  an  executor  in  England,  and  the 
rights  which    he  may  have  from  his   having  been  considered 
originally  to  be  the  representative   of  the  Ordinary,  and  to  have 
entire  power  over  the  estate.    They  would  not  be  a  safe  guide 
in  this  country,  where  amongst  Hindus  an  executor  reaHy  is 

not  recognized.  The  probate  o{  a'  will  by  a  Hindu  does  not 
have  the  same  effect  as  probate  of  a  will  in  England,  nor  does 
the  calling  the  man  to  whom  the^  property  is  left  executor  put 
him  in  exactly  the  same  position  as  an  English  executor.  We, 
therefore,  cannot  apply  those  cases  here,  and  there  is  no  ground 
here  fbr  saying  that  any  acknowledgment  of  Qourinarain  wouhl 
prevent  the  operation  of  the  law  o{  limitation* 

It  appears  when  we  look  into  .  the  evidence  relating  to  the 
different  sums  for  which  the  mortgage  was  given  as  a  security, 
that  only  one  debt,  of  Bs.  100  was  not,  at  the  time  of  the 
mortgage,  barred  by  the  law  of  limitation.  All  the  other  debts 
were  of  a  date  which  made  the  law  of  limitation  applicable. 
.This  debt  of  Bs.  100  appears  to  be  satisfactorily  proved. 
The  plaintiff's  evidence  about  it  ,ia  corroborated  by  entries  ia 
the  books  which  have  been  produced.    There  is  an  entry  on  one^ 


M  BENGAIi  LAW  BBPORTS.  [VOL-    XIT* 

^B74       gUe  at  page  79^  and  the  conrespdoding  debt  entry  ia  given  at 

O0PALV4RAI1I  page  78^  of  the  additional  paper   book.    It  also  appears  tliat 

VoEooiiDAx    j^    947-8-9  were  adyanced  to  Gonrinarain  at  the  time  of  tlie 

jfuDBoxuTTt  mortgage.    The  eridenee  to  prove  thiei  besides  the 


*      evidence;    ia   the  recital  in    the   Bengali  mortgage,  where  the 

Bbmhxc-     manner  in  which  the  •  money  was  advanced  is   stated,  aaaely^ 

MozooMsA*   by  two  Qovemment  promissory  notes  of  which  the  dates  and 

KvD^uoTit  ft^o^^ts  are  given,  and  they  are  valued.    Then  there  was  pnt  in 

OunsBi      evidence  a  receipt  for  these  very  iiotes  showing  that  they  were 

Mmbovxrm  applied  for  the  benefit  of  the  estate  of  Hurrynarain  Mozoomdarj 

GuFTBs      1^^  there  is  the  evidence  of  Baneemadbab  BhuttacharjeO  to  the 

BaicasooK'   Bame  effect*    This^  w»  thinks  soffieiently  shows  thajb  tbiq  sum  of 

t>BST  DofifSK.  jjg^  947-3  3  was  really  advanced  to  Gouriqaraia .  at  the  time  of 

the  ;mortgage  w^  lyiade^  and  that  it  .was  applied  in  snch  a.way, 

that  it  would  b6  a  proper  subject  for  a  mortgage  of  the  property 

of  the  deceased    Hurrjrnaraia.    Therefore,    the   result    of    an 

examination  into.the  case  is  that  the  mortgage  is  valid  for  these 

two>um8  of  fts.  100  and  Bs  947-8-3.    It  is  a  valid. mortgage  of 

the  four  shares  of  ike  wholo  of  the  'property  which  is  comprised 

in  it. . 

.  This  leads  ns  to  the  grounds  of  the  plaintiff's  appeaL  The 
learned  «^adge«  as  it  appeared  when  I  read  the  decree^  dismissed 
the  Bait  against  Bamasootidery  Bo^see^.the  owner  of  one  share  of 
the  property.  .  In  the  principle,  appeal,  namely,  that  of  Gropal- 
narain  and  Hamaarain  against  the  plaintiff,  she  was  unable  to 
take  this  objection,  and  we  allowed  her  to  bring  an  appeal 
making  Bamasoondery  Dossee  a  respondent.  It  follows  from 
what  I  .have  already  stated  thac  the  plaintiff  must  succeed  in 
this,  and  that  the  decree  instead  of  being,  as  it  is^  a  decree 
dismissing  the  suit  against  Ba^iasoondery  Dossee,  ought,  th  be  a 
decree  establisbing  the  mortgage,  for  the  two  sums  I  have 
mentioned,  against  her  share  of  the  property,  ^sw^U  as  the  shares 
of  the  other  three  defendants. 

There  is  another  question  as  to  the  Rs.  1,000  which  was 
borrowed,  and  applied  for  the  discharge,  not  of  the  debts  due  by 
Hurrynarain  or  for  which  his  estate  was  liabloi  but  for  the  debts 
of  Lukhinarain*  As  to  that  sum  the  mortgage  oannot  be  good« 
Gtonrinarain  was  not  in  a   position  to  make  a  valid  mortgago 
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of  theshareof  Lakluaaraia  sepamtely  from  the  shares   of  the       ^'^^ 


» 


oUiefs.    The  power  whioh  he  had  as  manageri  of  the  family  to  Gopalnabain 
make  a  mortga^  gd  the  shares  of  the  whole  would  not  extend     ^^^^^^ 
to  his  makifig  a  moctgage  of  LakhiQarain  s  share  to  pay  oS  Muddomittt 

the  liabilities  of  LukhiaaraiQ.     The  Ks.  .1^000  appear   to    have       

beea  applied  for   the   benefit    of    the.  estate    of  Lukhinaraixk.    l^Zl^^ 
Skoaiheeli^ooslm  ICoaoomdarj  who  is  the  rdpceseotative  of  Goi^^i-   Upzoomdab 
naraia,  will  he  liable  to  pa^F  that  smo  to  the  plaiotiffy  bat  will  be  MoDs^um 
entitled  to  claim  it   put   of  the    estate  .  of    X#«khinarain.    Tbe     Q^^'a. 
pamm  liable  to  the  plaintiff  is  the  xepresentotiye  of  GK>ttnnarain,  iCui^DoMom 
tbo  person  who  is  posMssed  of  his  estate.  Ylthoogh  fik^  fn(>rtgage     ^^^Jt» 
did  at)A  opecatetapcHOL  the  four  shares  b9y(Hid   the  twf  sqips  I  Bamaboovw 
have. mentioned,  iiJimely,B8.  liOOOand  Bs^  947-3-8  iw  against  ^^""^  ^''^^ 
€h>arioaraini  who  exaoated  it,  it  Was  ^g6od:  mortgage  for  the 
whole  amount  whioh  was  borrowed^  or  acknowledged  to  be  due, 
by  him  ;  and  the  share  of  Gonrinarain  is  liable   for   the    whole 
J3Lb4    6^847*3-3:  Shosh^ebhoosnn  Moaoomd^-r,  as    represent!^ 
hioa^  and  to  the  ecttent   of  the  property  of  Qonrinaraiix  irhiQh 
he  is  passsaaed  of,  is  also  liable  for  it. 

But  the  decree  made  by  Mabksy,  J.,  provides  tiiat  the  three 
defendante,  whose  shares  he  held  to  be  pi*operly  mortgi^dd,  wer0 
to  pay  any  deficiency  arising  after  the  s&Ie.  Now  with  re^peoi 
to  Qopalnafaiuj  and'  Bamnarain,  and  Lukhinarain,  all  tho 
^athority  6\c  powel:  which  Gonrinarain  had  wa»  to  mo^tgasfo  their 
ishards  of  the  property.  He  bad  no  power  as  manager  of  th^  joint 
family  to  pledge  their  personal  credit,  and  to  make  them  person** 
ally  responsible  for  the  money  which  he  was  borrowing.  The 
'direction  to  pay  the  deficiency,  resting  upon  the  pledge  of  their 
p'ersonal  oredit  or  on  the  agreement  binding  them  personally,  can- 
not be  supported.  And  that  part  of  the  decree  must  be  omitted. 

Therefore  the  decree  we  propose  to  make  in  order  to  carry  out 

'what  in  our  opinion,  is  the  right  determination  of  the  questions 

*1)etw6en  the  parties,  is  this.     Wo  de6lare  that  the    mortgage 

Dfthe  24Kh 'March    1865   is  a    valid     and  effectual  mortgad 

with  respect  to  the  whole  of  the  property  comprised  therein,,  for 
the  prinisipal  sttm  of  Bs.  l>04i7-8-3  only,  representing  the  suta 

bf  Bs.  100  au^  Bs.  947-S-3.    We  deelare  that  the  said  mortgage 

is  a  yalid  and  aSeotaal  mortgage  with  respect  to  the  one^f oorth 
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1874       sliare  'of  Gonrinardn  Mozoomdar,  and    on    ihG  whole  of  tbe 

GoPALNABAiN  propertj  oomprised  in  Buoh   mortgagAf  for  the  whole  of  the 

MozooMDAa  prinoiptj  monies  purporting  to  be  adcared  thereby.    We  direct 

MoDDOMurrr  an  aooonnt  to  be  taken  of  what  is  dne  for  principal  and  intereat 

'     in  respect  of  the  Rs.  1,047-8-3  ;  and  in  the  erent  of  none  of  the 

^^^^^^    parties  interested  in  the  equity  of  redemption  paying  oS  aneh 

HosooteAB   amount,  to  be  eertified  within  six  monthe  itom  the  date  of  thia 

MtrnboMOTTY  ^^i"®^  ^^  interest  np  to  payment,  the  property  ia  to   be  sohl^ 

«urTM.     ^i(]|  the  nsnal  oonseqnential  direetions.    In  case  of  payment, 

«>ai^DiK)]fuTrT  the  plaintiff  is  to  reeonyey  aooordiog  to  the  rights  of  the  partiee 

Gcma      £qp  which  purpose  all  parties  are  to  be  at  liberty  to  apply  to  tiie 

Bamaioov.    Court*    This  direction  will  only   operate   as    ftgards   €h>uri« 

^■Bt  Dosau.  Qi^ipi^'g  ahare  in  the   event  of  his  peyiug  the  whole  amonnfe 

which  is  due.-  If  Be  l,047-3«8,  and  the  interest  upon  it  onFf 
should  be  paid,  then  the  plaintiff  will  only  be  bound  to  reoowrey 
the  other  three  persons  their  shares,  because  Oourinarain'a 
share  will  remain  liable  until  the  whole  of  the  sum  is  paid  off. 
We  dedare  that  as  between  the  owners  of  the  equity  of  rs* 
demption,  the  share  of  each,  except  that  of  Shosheebhooeuo,  ia 
only  liable  to  proyide  for  a  proportionate  part  of  the  suma  to  be 
paid  for  redemption .  Take  an  account  of  what  is  dne  for 
principal  and  interest  in  respect  of  the  entire  amount  purporting 
to  be  secured  by  the  mori^gage^  and  in  the  event  of  such  amount 
not  being  paid  off  by  Shosheebhoosue,  or  any  other  person^  sell 
the  one-fonrth  share  of  Gonrinarain,  and  declare  that  the  share 
•of  GK>urinarain  is  in  the  first  instance  liable  to  pay  the  Bs.  1,000 
which  was  adyaaced  on  behalf  of  the  estate  of  LnkhinaraiUj 
but  without  prejudice  to  the  right  of  Shoeheebhoosun  to  proTO 
or  claim  against  the  share  of  Lakhinaraia  for  the  amount  of 
principal  and  interest  which  he  shall  haye  paid  to  the  mortgagee 
in  respect  of  such  snm. 

To  sum  it  up,— if  Bs.  1,047-3-3  only  should  be  paid,,  then  the 
three  sharers  other  than  G-ourittarain»  or  Shosheebhoosun  repre« 
aenting  Gourinaraiu  will  be  entitled  to  have  their  shares  recon- 
▼eyed  to  them  ;  and  as  between  themeelves  each  of  them  will  be 
declared  to  be  only  liable  to  one«foarth  of  that  8om«  Gourinarain'a 
ahare  is  subject  to  the  whole  sum  secured  by  the  mortg<age,  and 
is  liable  to  be   sold  if  the  whole  of  that  sam  is  not  paid  eff« 
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It  only  remains  to  be  determined  what  shoald  be  done  as  to       1874 
tlie  costs  of  the  snit.     It  is  true  that    the    plaintiff  has    only  O'^palharhw 
partially  succeeded  in  the  suit.  '  As  to  three  of  the  defendants^  MosooiiDim 
the  mortgage  has  been  establi9hed  for  only  a  comparatively  smail^MimDOMirrTT 
part  of  sum  which  the    plaintifE  claimed :  but  in    considering  ^    ^^'* 
whether^  on  that  account/  we  ought  to  deprive  her  of  any  part  of     SHognn. 
the  costs  of  the  suit,  we  must  take  into  consideration  that  these   Mosoomdab 
three  defendants  made^c&arges  of  fraud  against  her    which  they  ^      ^* 
have  failed  to  establish/  .  Looking  at  that  fact,  it  seems  proper     gufibk 
that  all  the  defendahts^snould  be  made  to  pay  the  costs  of  the  ^jj^^^xjrrt 
suit  in  the  original  Court,  and  we  shall  direct  this  to  be  done.      Guptbb 
As  to  the  costs  of  the  appeals^  there  has  been  a  partial  success  in  bahaiIoon. 
the   appeal  by  Gopalnarain.    He  has  succeeded  in  reversing  i>ut  doms& 
the  decree  of  the  learned  Judge  as  to  a  considerable  part  of  the 

claim  against  some  of  the  defendants  ;  but  he  has  succeeded  in 
that  by  an  objection  which  was  taken  for  the  first  time  in  this 
Court.  The  objection  that  the  debts  were  barred  by  the  law  of 
limitation  was  in  fact  not  taken  nntil  the  learned  Counsel  for 
the  appellant  was  replying.  A  success  of  that  kind  does  not 
entitle  Gopalnarain  to  the' costs  of  the  appeal. 

In  the  appeal  of  Shoshbebhoosun  he  has  been  only  partially 
successful.  He  has  succeeded  as  to  E^amasoondery  ;  but  he  put 
forward  a  claim  in  respect  of  the  Ks.  1,000  in  which  he  has  not 
Bucoeeded.  It  seems  to  us  proper  that  in  thac  appeal  no  costs 
should  be  given. 

The  appeal  by  the  plaintiff  against  Baftiasoondery  has  been 
successful :  but  considering  that  it  was  not  brought  forward  until 
the  last  moment,  and  looking  at  the  nature  of  case,  it  appears  to 
ns  that  it  would  not  be  right  to  allow  the  costs  of  that  appeal. 

The  parties  in  all  three  appeals  will  bear  their  own  costs  of 
the  appeals  on  s^le  No.  2. 


Hb  on  s^le  Ho.  2* 

'  ^  Decree  varied. 


Attorneys  for  i&tnddomutty  Guptee:  Messrs.  Svoinhoe,  Law, 

and  Co. 

Attorneys  for  Qop^narain    and  Bamnarain  Mozoomdar  and 
Bamasoondery  Dossee :  Messrs.  Judge  and  Oangocly. 
»    Attorney    for    Shosheebhoosun    Mozoomdar :    Baboo   OrUh 
Chuvder  Qh^se, 
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APPELLATE  CBIMINAL, 


Before  Mr,  Justice  Kemf  and  Mr.  Justice  Birch. ' 

THE  QUBBN  v.  inJSSAMUT  ITWABYA* 

jj^^^^       Evidence  of  OhUd,  Admisaibility  of^Oompetent  WUnese^New  Trials A43l  X 
"^    '•        of  1873    (Oaths  Act)  ss.  6,  IS -Evidence  Ad    (Act  I  of  1872),  e,  ll8— 
Criminal  Procedure  Code  (Act  X  of  1872),  Chap.  XV. 

The  Moiued  wm  oharged  with  throwing  B  and  0  down  a  w«lL  She  was 
chanced  with  the  murder  of  B  under  ■.  302  of  the  Penal  Code,  and  on  that 
charge  she  wae  tried  aod  acquitted.  Thereupon  the  Joint  Magistrate,  withon^ 
holding  any  further  prelimioary  enquiry,  committed  her  oa  a  charge  under  s.  80T 
of  attempting  to  murder  0.  The  only  eye-witness  of  the  olleaoe,  aocording 
to  the  Sessions  Judge,  was  a  ohild,  and  as  she  did  not  anderptand  the  natup 
of  an  oath  or  solemn  affirmation,  her  evidence  was  taken  on  simple  affirmatioi). 
The  Jury  found  the  prisoner  guilty,  and  she  was  sentenced  to  ten  years'  trana 
portation.  Ifeld^  that  the  omission  to  admlniater  either  an  attiHh  or  solemn 
affirmation,  although  knowingly  made,  did  not  reader  the  ohild'a  evideoea 
inadmissible*  Held  also.that  the  omission  hy  the  Joint  Magistrate  to  hold 
a  preliminary  enquiry  on  the  charge  under  s.  307  heing  an  irregularity  which 
prejudiced  the  prisoner  in  her  defence,  the  prooeedings  should  be  quashed,  and 
a  new  trial  held. 

a 

Thb  accused  was  charged  with  throwing  two  childrea  iuto 
a  well^  one  a  girl^  aged  aboat  nine^  and  the  other  a  boy,  about 
two  and  a  half  years  of  age^  oa  the  31st  December  1873» 
The  prisoner  was  committed  to  the  Sessions  on  the  charge  o( 
the  marder  of  the  boy,  and  on  the  6th  February  1874  she 
was  acquitted  of  that  charge.  Oa  the  7th  February  1874j 
the  Joint  Magistrate  added  to  his  former  judgment  or  reasons 
of  committal^  the  following  remarks : — *'  Mussamut  Itwarya 
is  also  committed  to  take  her  trial  before  the  Sessions  Jndge^ 
on  a  charge  of  attempting  to'  murder  the  girl  Ramkoori  under 
8.  307."  The  prisoner  was  not  put  on  her  defence,  and  nb 
witnesses  were  examined  on  the  second  charge  :  the  Magistrate 

•  Crindaal    Appeal,   No.    201  of  1874»  affsiast  an  order   of  the  Stiaionfl 
Jodge  of  Patoa,  dated  the  6th  February  1^74. 
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Amply  enquired  of  her  wketber  she  wished  to  examine  any  far- 
ther witneaeeB  before  the  Sessions  jadge^  to  which  she  intimated 
riie  did  not  reqaire  any  farther  witnesses^  bat  woald  examine 
the  witnesses  named  in  the  former  charge.  On  the  11th  Febraary 
1874  she  was  tried  for  attempt  to  marder  the  girl^  foand  gailty 
by  the  minority  of  the  jary^  and  sentenced  to  ten  years^  trana« 
portation. 

The  girl  Bamkoori  was  examined)  and  the  Sessions  Judge 
being  of  opinion  that  she  did  not  understand  the  natare  ot  an 
oath  allowed  her  to  give  her  testimony  withoat  oath  or  solemn 
affirmationj  and  her  evidence  was  taken  on  simple  affirmation 
Dkily.  ^he  Jadge  found  that  she  was  the  only  eye-Mritnesa  oi 
the  offence. 

Massamat  Itwarya  appealed^  The  record  of  the  case  having 
been  sent   for  by   the   High  Coart  (Kemp  and   GloTcr,  JJ.)i 

and  notice  given  to  the  Magistrate,  the  matter  now  cam^  on  for 
argument. 

Mr.  Oollis  (Baboo  Kalikissen  Sen  with  him^  for  the  prisoner.— 
The  evidence  of  the  girl  is  inadmissible ;  it  ought  to  have  been 
Siven  on  oath  or  solemn  affirmation  ;see  Act  X  of  187d  (the  Indian 
Oaths  Act),  s.  6.  That  section  lays  doWn  that  all  witnesses  must 
be  affirmed  or  sworn ;  that  is  the  particular  enactment  in  the  Act« 
B  13  contains  a  general  enactment,  t)i2.,  that  no  omission  to  take 
an  oath  or  affirmation  vKU  invalidate  the  proceedings.  Whero 
there  is  a  particular  enactment  and  a  general  enactment  in  the 
same  Statnte^  and  the  latter  taken  in  its  most  comprehensive  view 
Would  overrule  the  former,  the  particular  enactment  must  prevail 
'^Pretty  v.  Solly  (1)  De  Winton  v.  2%6  itayor  of  Brecon  [2);  see 
also  the  Queen  v.  Piran  (3) ;  therefore  it  is  submitted  that  a  limit* 
ed  construction  should  be  put  ons.  Id,  and  that  ''no  omission''  in 
that  section  must  mean  no  unintentional  omission,  but  in  this  case 
the  omission  was.  intentional.  .  Ko  one  reading  the  Oaths  Aoii 
can  doubt  that  the  intention  of  the  Legislature  was  to  make  an 
oath  or  affirmation  compulsory  on  persons  testifying  in  Oourt,  and 
regard  must  be  had  to  the  intention  of  the  Legislature — HatoJcins 
V.  Gathereole  (4).    Under  s.  118  of  the  Evidence  Act  a  child 
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(1)  26  Bear.,  606. 

(2)  Id,.  533. 


(3)13B.  L.  R.,App.,4.  r 
(4)  6  De  G.  M*  d^  G.,  1  ;Bee  p.  21. 

10 


56  BENGAL  LAW  K*PORTS.  ftOt.  kit. 

1S74       cAU  biB  A  competent  tritness^  but  he  must  give  hi«i  evidetce  accord-. 

Qdeen      iQg  to  lawj  tbat  is^  according  to  the  provhions  of  the  Oathi^  Act  i 

^,    '*         the  old  law,  Act  II  of  1855.  s.  15.  was  different  ai  to  ehildren'e 

Itwabta.    testimony.    I!  this  child's  eridence  is  ezclnded^  there  is  nothiD^ 

proved  against  the  prisoner. 

Again^  thei'e  has  been  no  preliminary  etiqniry  made  by  the 
Magistrate  into  the  present  charge ;  this  he  was  boand  tb  make 
nndoi^  Chapter  XV  of  Criminal  Procedaro  Code  (Act  X  of 
1872).  [Kfillr,  J.— We  can  direct  a  new  trial.]  It  is  submitted 
that  there  is  do  sufficient  ground  for  snch  A  coarse  ill  the  present 
cdae^  there  being  no  evidence  whatever  against  the  prisonef 
except  that  of  the  girl  Bamkoori. 

.    The  Magistrate  did  not  appear. 

The  judgment  of  the  Court  was  delivered  by 

KcMP,  J. — ^This  prisoner  has  been  convicted  noder  s.  3p7-  of 
the  Indian  Penal  Code,  and  has  been  sentenced  to  transportation 
JFor  ten  years.  The  trial  was  by  jury.  The  points  taken  are,  firsts 
that  the  Judge  was  wrong  in  not  permitting  the  juij  to  refer  to 
the  evidence  in  a  case  in  which  this  prisoner  was  committed  for 
an  otfence  under  s.  302,  and  of  which  she  has  been:  acquitted^ 
inasmuch  as  the  evidence  in  both  trials  is  the  samOi  and  refers. to 
the  same  occurrence  and  to  the  same  party  accused ;  second,  that 
the  evidence  of  the  witness  Bamkoori  is  not  legal  evidence 
Ils  s.  118  of  the  Evidence  Act  does  not  obviate  the  necessity  of, 
to  oath  or  solemn  affirmation. 

Another  point  of  law  has  been  taken  before  uS  by  the  learnecl 
'Counsel  who  appears  for  the  prisoner,  namely,  that  no  prelimi- 
i))Eiry  enquiry  was  held  by  the  Joint  Magistrate  with  reference  to 
%he  cfaatge  of  an  offence  under  s.  307,  that  the  prisbnei;  was  not 
^ut  upon  her  defence  upon  thafc  charge,  and  that  she  has  been 
'pi'ejudiced  by  this  irregularity  in  the  procedure,  inasmuch  as 
iihe  had  no  opportunity  of  cross-examining  the  witnesses  on  this 
charge,  and  has  been  deprived  of  the  benefit  of  testing  the 
'accuracy  of  their  evidence  by  comparing  their  depositions  in  the 
Sessions  Court  with  the  evidence  which  they  gave  b^ore  the 
Joint  Magistrate^ 

With  reference  to  the  objection   taken   m  to  the  inadmie* 
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BibiUfy   oC  the   eridenoe  of  the  girl    Bamkoori,    iin(kr    a.  IS 
olJLofe  XI  of  18Mf    the  old  evideoce  law,  this    evidenoe    wonld 
have    been   admissible.    S.  15  enacts  that    '^  any  person  who, 
bjrseasea  of  iminftbara  age,  or  want  of  religions    belief    09 
who  by  reason  of  detect  of  religioas  belief,    ought  hot/  in  thii 
opkioo  of  the  Oenrt,  to  be  admitted  to  giira  OTidenoe  on  oath  or 
sdemn    affirpsation,  diall  be   admitted  to  give    evidence  on  a 
siivple  aflErmationi    declaring  that  he    wiH  speak  th^  trath,  the 
whole  tradii  and  nothing  bat  the  tratb/'    Now  in  thie  p^^  B^m- 
koori   is  a  child  of  immature  age ;    she  has  been  iaxamined  09 
fim'pte  affinnation/aud  het  evidence  would  have  been  admissible 
under*   Act  H  of   1865.    We  have  now  to    consider   wKothat^ 
under  the  new  law  her  evidence  is  admissible.     Under  s,  118   of 
the  Bvidenoe  Act,  this  little  girl  is  a  competent  wi  tness,    for  the 
Court  below  has   considered  that   she  anderstood    the  question 
put  to  her,  and  was  able  to  give  rational  answers  to  thotfe  ques- 
tions;   But  it  has  been  contended  that,  although  she  is  a  com- 
petent witnete,  her  statement  is  inadmissible,  inasmuch  as  it  is 
lifbt'^lk'st^temdnt  on  oath  or  solemn  affirmation,  and  we  have 
been  deferred  to  Act  X  of  1873.    S.  5  enacts   that  oaths  or 

affirmations  shall  be  made  by  the  following  persons,  name^j 
^'aH  witnesses,  that  is  to  say,  all  persons    who  may  lawfully 

be  examined,  or  give^  or  bo  required  to  give,  evidence  by  or 
before  any  Court  or  person-  having  by  law  or  consent  of  parties 
authority  to  examine  such  persons  or  to  receive  evidence.''  The 
learned  Counsel,  therefore  contends  that  inasmuchfjas   this  girl 

has  not  been  examined  on  oath  or  solemn  affirmation^  her  evi- 
dence is  inadmissible  ;  but  under  s.  13  of  the  same  Act,  it  is 
enacted  tiiat  ''no  omission  to  take  any.  oath  or  make  any  affirm- 
ation^ no  substitution  of  any  one  for  any  other  of  them,  and 
ho  irregularity  whatever  in  the  form  in  which  any  one  of  them 
IS  administered,  shall  invalidate  any  proceeding  or  render  inad- 
missible any  evidence  whatever,  in  or  in  respect  of  which  such 
omission,  substitution  or  irregularity  took  place,  or  shall  affect 
the  obligation  of  a  witness  to  state  the  truth.''  Now  it  is  clear 
that  in  this  case,  the  Sessions    Judge  being  of  opiuion  from  the 

answers  given  by  this  little  girl  that  she  was  not  aware  of  the 
responsibility  of  an  patb^  e^i^mined  b^r  on  simple    affirmation. 
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Tberefora  the  omiflsion  to  examine  the  witneSB  on  oath  or 
golemn  affirmation  was  an  omission  which  was  knowingly  made 
by  the  Jndge^  and  it  cannot  be  said  liiat  booanae  tha  omission 
was  knowingly  made,  it  renders  the  evidence  inadmissible  mider 
i,  5j  for  section  13  says  that  no  omission  of  any  kind^  whether 
made  knowingly  or  otherwise,  shall  render  tb«  '  evidence  of  a 
witness  inadmissible.  We,  therefore,  do  not  think,  on  the  iarsfe 
point,  that  the  child's  evidence  was  inadmiiaibl^  and  the  Jndge 
has  properly  left  the  amount  of  credibility  to  be  attadied  to  her 
•yidence  to  the  consideration  of  the  jury. 

Then  with  reference  to  the   second  pointt— -namely,   that  the 

Jadgeonght  to  hare  allowed  the  jarj;  to  refer  to  the  evifdenoe  of 

Ihe  f oraier  trial  for  murder  in  which  this  prisoner  was  acqnittedt*— 

we   observe  that  the  Jndge  in   his  charge  to  the  jnry  remarked 

''that  that  case  was  not   before  them»   and  that  th^    mnat  be 

governed  solely  by  the  evidence  in  the  case  before    them,''  that 

is  the  present  case  in    which   the   prisener    is  charged  with  an 

ofEence   nnder  s.  307.     With    reference  to  this  point   we  would 

refer  to  the  remarks  made  by  the  late  Chief  Justice^  Sir  Barnes 

Peacock^  in   the  case   of  the  Queen  v.  Dwarkcmath  Dtdt    (1) » to 

the  effect  that  a    Court   before  which  a  second  trial  is  held  haa 

nothing  to  do  with  the  evidence  given  on  the  former  trials  except 

for   the   purpose  of   ascertaining    whether  the  offence  which 

formed  the  subject  of  the    first  trial    is  the  same  as  that   which 

forms  the   subject  of   the  second  charge.    If  the  offence  is  the 

same,  the  former  convictions   or  acquittal  is  a  bar  to  the    second 

trial,  whether  the  second  Court  considers  that  the  former  conYic- 

tion  or.  acquittal  was  warranted  by  the  evidence  given  in  the  first 

trial  or  not.    If  the  offence  is  not  the  same,  the  former  conviction 

or  acquittal   is    no  bar  to   the    trial  upon  the  second  charge, 

notwithstanding  that  the  evidence  given   in  the  two  casea  is  tha 

same  ;  and  the  Court,  whether  the  same  as  that  which  tried  the 

prisoner  for  the  first  offence   or  a    different  Court,  ia   bound  to 

apply  its  own  judgment  to  the  evidence  before  it,  and  to   give  a 

verdict  according  to  its  own  conviction.     Now  in  this  case,  it  is 

clear  that  the  offence  is   not  the  same   on  which  the  prisoner 
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Itwarya  bad  been  committed  on  a  ebarge  of  murder  of  the  boy 
Jnggemath  under  b.  302.    In  the  present  case,  she  is  committed      Qv^kn 
on  a  charge    of    attempting   to    murder    the    girl    Bamkoon    iCuiauKrc 
under  s.  307  ;  and,  therefore^  we  do  not  think  that  the  Judge  wad 
wroDg  in  ihat  part  of  his  charge  to  the  jury. 

Then  we  come  to  the  third  pointy  and  we  think  that  there 
must  be  a  retrial  for  the  following  reasons  : — On  the  SIst 
December  1873^  the  OfBciating  Joint  Magistrate  of  Patna  drew 
up  a  charge  against  the  prisoner  Itwarya  charging  her  wita 
the  murder  of  Juggernath  under  s.  302,  the  prisoner  was  caHed 
npon  to  enter  upon  her  defence^  she  did  so,  and  on  the  same 
day^  namely,  on  the  SIst  of  December^  a  charge  was!  drawn  npi 
and  she  was  committed  on  that  charge  alone,  and  she  was 
acquitted  of  that  charge  on  the  6th  of  Febrpary.  On  the  7th 
of  February  we  find  that  the  Magistrate  adds  the  following 
remarks  to  his  former  judgment  or  reasons  of  committali  t^9.> 
''Mussamut  Itwarya  is  also  committed  to  take  her  trial  before 
the  Sessions    Judge    on  a  charge  of    attempting  to  mnrder  the 

Girl  Bamkoori  under  &  307/^  The  prisoner  Itwarya  wa9  not  put 
npon  her  defence,  no  witnesses  were  examined  with  reference 
to  the  second  charge  under  s*  307,  and  all  that  was  done  was  to 

ask  her  on  the  7th  of  February  whether  she  wished  to  examine 
any  further  witnesses  before  the  Sessions  Judge^  on  which  date 
she  intimated  that  she  did  not  require  any  further  witnesses  to 
be  sent  for^  but  would  examine  the  witnesses  she  had  already 
named  on  the  former  charge.  Now,  under  s.  283  of  the  Code 
of  Criminal  Procedure^  no.  finding  or  sentence  passed  by  a  Coart 
of  competent  jurisdiction  can  be  reversed  or  altered  on  appeal 
on  account  of  any  error  or  defect  eiiher  in  the  charge  or  in  the 
proceedings  on  or  before  the  tdaU  or  on  account  of  the  improp  er 
admissio  n  or  rejection  of  any  evidence^  or  by  any  misdirection 
in  a  charge  to  a  jury,  unless  such  error  or  defect  has  occasioned 
a  failure  of  just  ice  either  by  affecting  the  doe  eondact  of  the 
prosecution  or  by  prejudicing  the  prisonerin  his  defence.  Now 
in  this  case  it  is  clear  that  the  procedure  in  the  Joint  Magis- 
trate's Court  has  prejudiced  the  prisoner  in  her  defence ;  she 
has  not  had  the  opportunity  wfaidi  she  ought  to  have  had  of 
cross-examining  the  witi^tsses^  and  in  this  case  there  were  none 
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examined'  in  the  nutter  oi  tlie  obavge  made  ^gaiuat  bet 
under  9. 307. 

.  We  therefore  ihink  that  looking  to  the  irregnlamty  in  tb9 
proceedings  of  the  Joint  Magietrate  in  this  caae,  the  trial  of  the 
prisoner  Itwarya  on  a  oharge  nnder  9»  807  of  ihe  Indiao 
Penal  Code  mast  be  quashed.  The  Joint  Magistrate  will  be 
directed  to  hold  a  preliminery  enquiry  apcording  to  lawj  giving^ 
the  prisoner  an  opportunity  of  cross-exapiining  the  witnessee 
who  inay  be  adduced  in  support  ef  the  charge  nnder  s.  307» 
and  if  he  is  satisfied  with  that  eyidence,  he  can  reoommit  her  to 
take  her  trial  in  the  Sessions  Courts  .  The  Magistrate  frill  b^ 
directed  to  proceed  at  once  with  the  new  trial  (1») 

Appeal  all&wed* 


» ■  ■  -» 


PRIVY  OOUNOIL. 


^fmaim^^^^ 


P.  0.*         GANKNDRO  MOHTTN  TAOORE  (Plaiktof)  ».  RA JA   JUTTEN. 

June  1^/ 19        ^^^  MOQUK  TAGOBE,  BAHADOOR  ▲»»  aiBii»  (Dvfbho&nts). 

20  ^JidyU. 

■: {Ob  appeal  irom  tha  Hiffb  Goort  of  Judicature  afe  Fort  WiUjamiit  BengaL] 

WiU'^Proviiofor  Oesser-^Ooniitional  lAmitation'-Breack  oi  Condition^ 

Reiidence, 

P  C  T,  tk  Hiodo,  4ied  loavfaig  mi  tmly  mnx  ^  M  Tt  fM»i3t  liftfisg  vmd^ 
a  wiU  in  ^^nglish  lorm^  whereby  after  declaring  that  ho  had  already  mad^ 
Bttffioient  proTision  for  O  M  T  and  that  lie  waa  to  take  nothing  under  the 
win,  he  gave  all  hit  property  to  imsteefl,  aa  to  the  pertonidfcy  npou  truet  **t^ 
ooUeetandgetintheaania  ^ve  and  eaocpt  aaeh}oiir6Ur,  hooseh^d  fnmitoroy. 
teokg  an4  Ubraria^  oarriagei^  haraee,  lanayardr  ai»d  other  artidea  aa  th^ 
fiei^cm  orpar  aosw  lor  the  tune  being  beneficiaUy  intepoated  in  ^ay  real  estata* 
or  the  inoome  or  sorplas  inoome  arising  i)ierefroin  nnder  tha  .linH.tati<HUl  a&4 
declarations  hereinafter  contaihed  nd  made,  sha^l  wish  to  retain  for  his  and 
their  own  nae^,"  and  after  paying  debts  and  such  liegaciea  as  were  not  by  the 
will  pOBtponed  in  patmenti  to  invest  Che  residne,  and  pay  oat  of  the  inoome 
iHsrtain  annniiie^  and  the  poetpooed  ^gfciea  aa  th^  )»eaaaM  dne^  aadta-paiy 


♦  Premt :  Sib  J.  W,  Coltilb,  Sm   B-  Pbicock,  Sm  M.  E,  iarwr,  A29 

SirR.  p.  Colukb. 


(1)  Post,  App.,  I. 
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Un^  imex]9ttii3ed  BorphM  ci  rooh  iiioome  to  the  perflot  wBo  for  the  time  b4itig 
flhoald  be  entitled  to  the  benefloial  enjoyment  of  .  the  reil  property  or  the 
inrofitB^iidmof  I  Bod  Afe  lib  the  realtg^  tpoa.  tratt  vniil  the  debti,  legwdes,  end 
ammitiei  had  been  pbid  and  fnlien  ini  to  eoHeoi  the  lente  tod  ptoiite,  attde^y 
IhtOBto  piyhislaghcies  m^aAnvitieeif  the  petsoHalty  sfaoniM  he  inadeqaMwi 
vtod.mibjeot  thereto  to^y  the  reddne  to  the  peteoB  for  the  tittle  being 
entitled  tehie  mi^I  eiftat«  nnd^r  the  Umitations  thezeinaftev  contabnd  'Yortfae 
mheohite  nee  of  emih  pemon.*'  The  teetator  lifrther  dkected  thiat  thettnatees 
should  hold  the  estafce  generally  tor  the  Uae  and  heaefit  of  tfiich  person  so  f$f 
mA  Was  oonsistent  'Vith  the  trasts  and  pvorisions  of  the  wAl  .*  IhaVoatof  the 
moome,  aftee- paying  the  lieeeesafey  oosts  of  managing  the  estate  **  mdndftig 
'the  eKpsAse  ef  the  eitablishmentb  in  the  mofassi],  and  Calotttta**  istieh  petsoti 
4Bheuld  reoeiye  Be.  30,000  per  annam  $  and  that,  as  soon  as  the  legacies  and 
wmnitiee  were  paid  and  had  fallen  in,  th«^  trostees  shosid  oosTey  the  real 
estate  unto  and  to  the  ub^  of  the  person  or^persons  tkrho  ihoeld  be  eatilled  ho 
the  beneficial  inipreet  therein-  The  testator  thefa  devised  (enhjeet  to  th^ 
devise  to  the  trustees)  his  "real  pro|)erty"  a»d  also  hts  "liWaiy)  faorse^i 
•carriages^  farmyards,  furnitttre  ol  the  haitheMana,  jewels,  gold,  and  «iWer  platei, 
^^^"toJMTiat  li€Bb«ndto  the  sons  isH  J  M  7  seooeBSiiF«ly  InWl  male, 
•with  saJbOMinMit  limitations  over  in  ths  Baglkh  fotm.  The  wiU  theh  oontained 
42ie  feUowii^  ptovvo  i-^ 
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^Fto^ded  always,  and  I  heire  by  deelaro  that,  if  ftny  devisee,  or  tenant  for 
dife  ...%....  Aall  permit  or  softer  the  eaid  property  so  devised  and  limited  as 
Aforesaid,  or  any  portion  thereof,  to  be  sold  for  arrears  of  Government  reve« 
^tte,  or  shall,  after  attaining  hie  majorityv  cease  to  keep  vp  in  a  .doe  state  of 
repair,  and  to  use  as  his  residence  ia  Caloatta>  the  said  b&Uiaikmta  honse,  and 
premises  where  I  now  reside,  and  make  use  of  aitd  eajoy  my  library,  horses^ 
IMiiTif^es,  farmyard^  f ortUtnre  in  the  said  bonse,  aad  jewide,  gold  and  t^^ 
plates,  &o^  in  my  nse  or  possession,  then,  and  immediately  thereupon,  4he 
'deviBe  and  limitations  in  this  my  will  oontained  and  declared  shall  wholly 
^ce&ee  and  determine  as  to  him,  and  the  person  next  in  succession  to  him  under 
(the  Ifanitaftions  aforesaid  shall  at  once  succeed"  as  if  the  person  committing  any 
breach  of  snch  conditions  had  then  died.  The  testator  died  in  Angpist  ld68  ; 
land  shortly  afterwards  GUT  broaght  a  s«»t  to  «ei  aside  the  trasts  and 
limitatioBS  ip  the  wili«  except  so  far  as  they  were  for  the  psgnnent  of  deUhi 

legacies  and  annuities,  in  wMah  Mdt  the  fitial  order  of  the  Privy  Counoil  of  dlh 
^ugest  1572;  deolared  all  the  limattftiOBs  sutM[uent  to  the  life^ietareBt  ghrOn 
jtoJJf  Ttobe  voki  and  iaopesative;  aad  hirther  dectikred  thMi  J  M  T 
was  entitled  to  a  life-interest  in  the  realty,  and  also  in  the  personalty  directed 
•to  be  conveyed  or  converted  into  «  fund,  subject  to  the  psymehts  intiiewil 
idireeted  to  be  made  attl  to  the  provieiom  in  the  will  not  declared  to  be  void> 
iHsd  also^  until  tlie  legacies  emd  annuities  fdl  iti  and  were  satisfied,  to  Its.  2,50D 
«  ttsn^   out  of  the  realty,  and  isdso  to  the  surplus   rents  of  the  same  and  the 

surplus  interest   of  the   personalty ;  and  that  upon  the  failure  or  determiaatiea 
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MoH^**       The  pfoviso  lor  oosMT  f^  BOt  emOi«  tke  proirinoiie  of  the    wiU  wUtath   wen 

Taoo&b      declared  Toid.    J  M  T  was  one  of  the  tnisteee  under  the  wilL    After   the  teeta^ 

^'  tor^a  death  the  bttfttoeee  of  the  eetate  ooBtinned,  aa  theretofore,  to  be    carried 

JuTnifDfR>  ^°  ^  <^  portion  ol  the  haithakhana  hooae  i    and  J  M  T    who   had   A  family 

MoHUK       dwelUng-hooee  of  his  own,  naad,  up  to    November    1S6D»     to    attend   at    tte 

Taoobb       iaithaiMiM  daily  for  the  tranaaclion  of  biuinesfl.    tn    Norember     1869  /  If  T 

quarrelled   with    hia  oO'-tmateei,    and  oeaaed  to  go  to  the  haiihakhaha.    In 

April  1870    he  demanded   from   the   other  troBteee     that   poBMesion   of   the 

laUhaJehana  shonld  be  given  to  him,  and  npon    their    inaieting    on    the  right  to 

ocoapy  the  portion  of  the   haithakhirtw    need    for   the  pnrpoie  of   the   eetatb 

bneineae,  aned  them  for  poaaesaion.    In  July  1870  a   decree  for  poaaeaaioa  W^ 

madein'hiafavor ;  the    truateea  appealed,  and  ultimately,  in  July   1871,  the 

Appellate  Conrt  made  a  decUration  that  it  waa  oonaiatent  with  the   tniata  of 

the  will  that  J  M  T   ahoald    enter   into   poaaeaaion  t  and   the    traateea  w^ro 

ordered  to  delirer  to' him  poaaeaaion  of  the  htiithakhana,  ezoept  the  portion  oC 

the  ground  floor  Gccapied  for  the  bnkineaa  of  the   eatate.    After  obtaining   thia 

deoreeoi  J  M  T  foand  that  the  battkaJohmui  waa  In  a  Tery  bad  atate  df    ropaf  r| 

ftnd  called   upon   the  truateea  to  have   proper  repaira  ezeeuted.    On     their 

refusal  to  do  ao,  except  under   direction  of  the   Court,  J  M  T^  in   Deoembet 

1871,  brought  a  auit  to   compel  .them  to   efPeck  the  neoeaaary    repaira:    the 

truateea  oonteeted  the  auit,  but  in  March  1872  a  deofee  waa     paaaed  direetSng 

them    to  make  ihe  repaira.    Snbaequently  repaira  were  begun  which   wer6 

eompleted  in  October  1872. 

In  a  auit  by  G^  M  T,  alleging  that  /  M  T  had  committed  a  breach  of  one 
Or  more  of  the  oonditiona  contained  in  the  proTiao  for  ceaaer,  by  not  reatding 
in  the  haithdkhana  houea  and  by  neglecting  to  keep  |it  in  repair,  and  had  thet^.. 
by  incnrrad  a  fbrfeitare  of  which  the  plaintiff  waa  entitled  to  take  adTantage^ 

MM  that  aa  the  clause  provided  for  the  ceaaer  and  determination  of  the  life, 
intereat  of  J  M  T  in  the  event  of  the  oonditiona  in  it  not  being  performed> 
hia  intereat,  notwithatanding  the  conditiona  oVer  had  been  dedared  to  be  void, 
would  cease  when  that  event  happened. 

Seld  that  the  olanae  ooald  not  be  cenatrtted  So  aa  VirhiaUy  to  defeat  it,  and 
iherefore  it  rnnat  be  held  to  be  operative  before  the  truata  of  the  will  wete  at 
an  end,  and  J  M  T'a  eatate  pei^ected  by  a  oenveyanoew 

fiot  hddi  en  the  evidence,  that  there  had  been  no  breach  of  the  condition 
oontained  in  the  clause.  The  delay  in  not  reaidtng  befoie  October  1878  waa 
not  unreaaonable. 

Where   in   a    condition   of  residence^    no  manner  or  period  of  residence  ie 

preacribed,  but  reaideace  aimply,   and  without  definition,    ezduaive  leaidence 

18  not  auppoaed  to  be  meant ;  in  auch  caaea  the  occasional  use  of  a  houae  and 

keeping  an  establishment  in  it  with  the   intention  of  ogain  using  it  aa  a  reai^ 

dence^  is  a  sufficient  com;  liance  with  the  condition. 
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Appsal  by  the  plaintiff  from  the  decifiion  of  llie  High  Goart  at  _     ]|^74 

Galcatta  (Ma(q>herson  and  Pontifez^  Of  J. )  in  its  Ordinary  Original    Gambndbo 
*  Jnrisdiction  dated  31st  .May  i873v    The  facts  of  the  case  are     J^^^P^* 
{ally  stated  in  the  report  of  the  ease  in  the  Coart  Mow  (1).  «. 

Mr.  J<)8hua  WilUamSf  Q.Ckj  Mn  Ijeith^  Q.G.>  Mr.  /«  2).  Sell,  jDitkKDBo 
Mr.  Forbes,  and  Mn  Lawrence  Biale,  for  the  appellant^  con-  ^oauN 
toided  that  by  the  claose  of  the  will  which  provided  for  cesser^  BA64i>ooB. 
the  estate  given  by  the  will  waa  to  cease  at  a  given  period ; 
there  was  no  absolate  gift  with  a  clause  d  forfeitaro  on  the 
happening  of  a  condition  named.  With  regard  to  the  English 
law  of  forfeiture  for  breach  of  condition^  they  cited  Dunne  v» 
Dunne  (2),  Wynne  V.  i^tdher  (8),  Wakot  v.  Bo^ld  (4), 
and  Sheppard's  Touchstonoj  pp.  US,  157.  A  proviso  that  on 
A  certain  event  happening  an  estate  shall  cease>  is  valid--* 
In  re  Bodge^a  Legacy  (5)..  [Sir  B^  Pbacoce. — Is  there  a 
breach  of  a  condition  7  Iton  want  a  Court  of  Equity  to  divest 
an  equitable  estate  tor  breach  of  a  condition  subsequent^  Story 
isays  i*^"  It  is  a  universal  rule  in  equity  never  to  enforce  either 
a  penalty  or  a  forfeiture.  Therefore  Courts  of  Equity  will 
never  aid  in  the  divesting  of  an  estate  for  a  breach  of  a 
convenant  on  a  condition  subsequent ;  although  they  will  often 
interfere  to  prevent  the  divesting  of  an  estate  for  a  breach 
of  convenant  or  condition ;"  2  Story's  Eq.  Jur.^  s.  1319.  Ton 
cannot  enforce  this  cesser  or  forfeiture  without  asking  that  the 
trustees  may  account  in  respect  of  the  resulting  trust.]  The 
High  Court  administers  both  law  and  Equity--*it  is  not  merely 
a  Court  of  Equity.  [Sir  B.  PsAOoCK.-^It  administers  justice 
according  to  the  rules  of  law  and  according  to  the  rules  of 
equity  as  administered  in  the  Courts  of  England,  but  it  does  so 
in  one  suit  instead  of  as  formerly  in  two  suits.]  The  defendant 
Juttendro  in  not  complying  with  the  conditions  imposed  by  the 
will  has  lost  all  right  and  interest  in  the  property  as  if  he  had 
died,  and  according  to  Hindu  law  gifts  of  immoveable  property  to 
subject  to  a  condibion  are  construed  strictly  in  favor  of  the  heir 
of  the  donor.     [Sir  B.  PsACOCK.-^It  is  a  question  whether  it  is 

(1)  12B.L.  R.,  1.  •  (4)  Kay,  53.4 

m  7  De.  Q.  M.  &  Gordon,  207.         (6;  L.  k,  16  Kq.,  92. 

(3)  24  Bear.,  430. 
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^^^       a  conditional  Hmitation  or  a  condition  subsequent.     My  impres- 
^  Oamsnobo    sion  is  tuat  it  is  a  conditioni^l  limitation  :  the  estate  ceases  on  the 
Taoobjii      conditioii  not  being  performed ;  the  condition  is  the  limit  of  the 
V.         estate  and  then,  on  a  cesser,  there  is  a  resulting  trust  in  favor  of 
JoTTiNDBo   theheir-at-lavf.     Sir  li.  Peel.— In  Hindu  Ia%  we  must  look  at 
TAofav      ^^®  intention  :  we  have  nothing  to  do  with  conditional  limitations 
BiHADouiu    or  forfeitures  on  conditions  subsequent  according  to  English  law^ 
and  we  shall   not  advance  the  interpretation  of  the  Hindu  law 
thereby.]     Upon  the  evidence  there  was  a  distinct  breach  of  tbe 
conditional  and  the  event  has  happened  upon  which,  according  to 
the  true  construction  ol  this    clause,  it  waB  the  testator's  inten^ 
tion  ths^t  the   estate  or.iAterest   of    Juttendro    in  the  subject- 
matter  of  the  clause  should    cease    and   determine.     There  has 
been  no  sufficient  residence  to  comply  with  the  terms  of  the  will. 
[Sir  L.  PEBL.-^What  is   the    quantum  o{  residence  required  ? 
"  Cease  to  use    as  his    residence"  are  the  words  used.]     The 
residence  should  be  the  same  as  that  adopted  by  Prosono  Qoomar 
Tagore.     The   judgment  of  the  High  Court   has  found  on  the 
Evidence  as  to  the  quantum  of  residence  by  the  testator,  and 
has  stated  its  opinion  as  to  the  quantum  of  residence  imposed 
by  the  will. 

Mr.  Forsyth,  Q.O.,  and  Mr.  Voyno  (Mr.  Coteie,  Q.O,  with 
them),  for  the  respondent  Jutl^endro,  conl^ended  that  tbe  clause^ 
whether  construed  as  one  of  forfeiture  or  as  a  <^onditiQ(nal 
limitatioui  did  not  operate  to  defeat  the  interest}  o{  Juttendro, 
(i),  because  the  limitations  to  take,  effect  after  that  interest  had 
1^9  deteirmined  had  bqen  de^ilared  to  bo  void,  aind  therefore 
the  condition  itself  was  void  ai^  did  not  enure  for  thei  benefit 
of  the  heir-at-law ;  (ii),  the  estate  could  not  be  forfeited  o^ 
ceas(a  to  be  till  it  had  been  vested  in  the  devisee  by  a  convey- 
aj»ce,  for  till  then  t1^  condition  did  not  attach  ;  (iii),  on  the 
evidence  the  events  had  not  happened  upon    which  the  estate 

irafl  tQ  deteroiine,  the  condition  of  residence  having  been  suflS* 
ciently  complied  with.  The  learned  Counsel  relied  principally 
upon  the  third  and  fourth  grounds  given  above ;  and  referred 
to  the  evidence  of  litigation  and  want  of  repair  as  jastifying 
any  delay  which  might  have  occurred.    But  in  reference  to  the 
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«ffeot   of  ihe   danse   tiiev  contended  that  ia   constroing   ft,       18f4 
e^[>ecially  in  favor  of  a  forfeiture^  all    the  ciroamstances   sbonld  Ganskpro 
be'  ti^en  into  coDsideration  inoladtog.  ti&e  evident  intetitioti  of  the     ^o^^w 
lector  that    Ganendro  should  not  take.     [Sir  M.  E.  Smts.-^         «. 
if  th^  cofidition  faiU^  the   heir-at-law   takes  it    free   horn   all  j^^^^ 
cc^ditioua.l     The   testator  would  sever  have  iaaorted  tha  clauaa    JHovim 
if  he    bad  thought  the  appellant  would  take.    And  thedauae   Baeadooe. 
being    one  of    forfeitare^    must    be  construed    strtotly.     [Sir 
B.  PsAOOCK.-^— It  is    not  a  clause  of    forfeiture,  but  a  conditioual 
limitatioq,  which  makes  all  the  difference.]     The  cesser  wa6  not 
intended  to  apply  until  the    estate  was  vested  in  the  devisee  and 
Conveyei  to  him  by  the  trustees ;  it  was  matter  of    construction 
when  the  condition  attached,  and  matter  of  evidence  whether    it 
was  broken.  [Sir  J.  Colvile. — Upon  a  question  of  construction 
po  you  say  tnat  the  effect  of  the  clause  is  to    postpone  the  pos- 
aessioii    and  enjoyment  of  the  house  until   the  conveyance  was 
etecuted  ?    Sir  L.  Peel. — It  would  surely  be  an    erroneous  con- 
struction to  say  that  the  testator  intended  that  the  person  benefi- 
cially entitled  should  possess  and  enjoy  the  honse^  but  the  moment 
it  was  conveyed  to  him  by  the  trustees,  a  cesser  or  forfeiture  might 
attach.]     Juttendro's  whole  interest  under  the  will  was  attached 
in  litigation.     Pending  that  litigation  he  could  not   incur  forfei- 
ture in  favor  of  the  heir    who  was  disputing  his  title  under  the 
will.     If   he  took  possession,  he  was  a  trespaser ;    if    not,  he  in- 
curred the  penalty  «of  forfeiture.     The   appellant,    during    the 
interval    of    litigation    while  he  was   denying  the  respondentia 
title  to  possession,  was  estopped  from  saying  that  there  had  been 
a  forfeiture'  by  reason  of  non-residence.     IJpon   the  evidence  he 
went  into  possession  after  the  decree  of  July  1872,  and  the  ques- 
tion wa£^  wh^her  there  had  been  a  residence  within  a  reasonable 
time.    Want  of   repair  was    a    justification  for  non-residence. 
The  learkied  Counsel  cited  2  Jarman  on  Wills  p.  5U8rd  ed.,  and 
the  cases  there  referred  to — Wynne  v.  Fletcher  {1),   Bidgvmy  v. 
Woiehmse  (2),  and  Ctavering  v.  Ellistwi  (3).  Revideneemay  mean 
anything,  it  is  a  very  vague  expression ;  to  make  the  clanse  valia 
the  kind  of  residence  must    be  defined— Pfafco*   v.  Botfield  (4i)» 

(1)  24  Beav.,  -430.  (3)  7  H.  L.  Oa.,  707 

(f)7Beav.,437.  (4)  Kay,  534.  .      . 
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1974       Fillinghim^  r.    Bramiiy  (1).    As  to  Ike  qottDiam  ti   rendeBM 

"o^NgNDRo    being  the  sftme  as  that    of  Ihe  lestator,  Ihey  draw  attenikm  to  tiie 

^lom     ^^  ^^^  ^^^  testator  was  a  latitadinarian,  whilst  JatleB^o  was 

v.        a  strict   Hiodu^    FinaUj,  upon  the  effect   ofthe  eUaseftliey 

JvTwroiD  <^^  Seymour  y.    Vernon  (2>^  and  eomtonded  that  it  was  wholly 

lloMN     invalids    It   was  not    a  ferfeiinre  ef  an  estate  ereated  by   the 

XUbadow.  tostatoTi  bat  a   forfeitore  c^  eaeh  pevBOn's  snccefisive    interest  in 

it^   which  was  void ;    and  being  void  in  itseK  at'  the  date  of  the 

will^  it  coald  not  be  yalidated  by  thedestmetion  of  the  subsequent 

interests.     The  condition  original^  was  distribntiTe,  and  there-- 

fore  bad  ;  and  it  did  not  become  valid  because^  by  the  invalidity 

of  the  subsequent  gifls^  it  had  in  effect  ceased  to  be  distributive* 

Mr.  Jo9kua  Williams^  Q,0.,  ia  reply^  contended  ia  reference  to 
the  construction  of  the  clause,  and  the  q,uestion.  whetheror'not 
the  condition  had  attached^  that  the  clause  should  be  read'distri* 
butivetyy.and  that  an  immediate  and  continuous  residence  by  the^ 
life-tenant  was  an  essential  condition  to  the  continuance  of  his 
iuierest^  The-  contention  on.  the  other  side  that  the  condition  did 
not  attach  till  the  conveyance  by  the  trustees  was  executed  in 
effect  involved  an  indefinite  postponement  of  the  condition:  com- 
ing into  eSiBct,  that  is  until  the  death  of  the  last  annuitant.-  Jut^ 
tondro  had  obtained  possession  of  the  house  from  the  trustees)  and 
Ihe  condition  of  residence  had  attached  and  had  bepn.  broken*. 

The  xndgment  of  their  Losdships  was  delivered  by 

Sir  MoNTiiGus  E.  Simlitbl— The  questions  in  this  appeal 
arise  upon  a  clause  in  the-  will  of  the  liato  Hon'ble  Prosono 
Coomar  Tagore>  making  provision  for  the  cesser  of  the  estate 
of  the  persons  entitled  under  the  limitations  of  the  will  ia  the 
event  of  non-residence  in  his  haithahhana  house. 

The  will,  by  which  the  testator  devised  his  estatest  after  the 
determination  of  the  life-estate  given  to  Juttendro  Mohun 
Tagore  (the  first  respondent)^  t<»  Juttendro'lB  sons  successively  in 
tail  male>  with  subseqaent  limitations  over  according  to  English 
forms  of  limitations^  underwent  much  consideration  in  the 
Courts   in  India  and  in  this  tribunal.    The  final  decision^  speaks 

( I)  I T.  &  R.,  5a04  (2;  33  L.  J^  Ch^  690. 
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ing  generally,  was  that  the  limitationa  in  tail  and  anbsecpient  ^^^ 

limitations  were  oontraiy  to  Hiada  law»  and  Toid,  and  that  upon  cunbndko 

the  expiration  of  the  first  lif e4ntere8t,  the  af^Ilantt^  the  testator'^  '■.  ^ 


^nfy  son,  was  entitled^  as  heir,  to  the  estate.  ^^^ 

It  will  be  necessary,  before  considering  the  qnestions  arising  Jvnmnpm^ 
upon  the  clause  of  residence^  to  ref^  shortly  to  the  scheme  of     ^aoobm, 
the  will,  and  to  some  of  its  prorisions*  BAHjiDoaa 

The  testator  expressly  declared  that  his  son^  the  appellant' 
shonld  take  nothing  nnder  his  will. 

He  devised  all  his  real  and  personal  property  to  foar  tmsteea 
(of  whom  Juttendro  was  one)  in  trust  to  get  in  the  personalty^ 
with  an  exception  thus  expressed :— -*'  Save  and  except  the 
jewels,  hoosehold  fnrnitnre,  and  other  articles  in  the  personal 
use  of  the  members  of  my  family,  and  savo  and  except  such 
jewels^  household  furniture,  books  and  libraries,  carriages^  horses^ 
farmyard,  and  other  articles  as  the  person  or  persons  for  the 
time  being  beneficially  interested  in  my  real  estate,,  or  tho 
income  or  surplus  income  arising  therefrom  under  the  limitationa 
and  declarations  hereinafter  contained  and  made,  shall  wish  to 
retain  for  his  and  their  own  use.''  Upon  trust,  after  paying 
debts  and  legacies,  to  inyest  the  residue^  and  pay  out  of  the 
income  divers  annuities,  and  the  unexpended  surplus  of  such 
income  to  the  person  who  for  the  time  being  should  be  entitled 
,to  the  beneficial  enjoyment  of  his  real  property  or  the  profits  of 
it.  And  as  to  the  realty  upon  trust  until  tus  debts»  legacies,. and 
annuities,  had  been  paid  and  fallen  in,  to  collect  the  rents  and 
profits^  and  apply  them  to  pay  his  legacies  and  annuities  if  the 
personalty  should  be  inadequate,  and,  subject  thereto,  to  pay  the 
risidue  to  the  person  for  the  time  being  to  whom  he  had  devised 
his  real  estate  under  the  ^limitations  thereinafter  contained  *^  for 
the  absolute  use  of  such  person  ;''  and  he  further  directed  that 
the  trustees  should  hold  the  estate  generally  for  the  use  and 
benefit  of  such  person  so  far  as  was  consistent  with  the  trusts 
and  provisions  of  the  wilU 

The  testator  directed  that  out  of  the  income>  after  paymg  the 
necessary  costs  of  managing  his  estate,  ^'  including  the  expense 
of  the  establishments  in  the  mofussil  and  Calcutta/'  the  persoa 
for  the  time  being  entitled  to  the  beneficial  enjoyMent  or  surplus 
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^^^  income  of  faw  real  property  slioald  reoetre  Re.  2,500  «  mnttht  or 

Ganxkdbo  Re.  30,000  a  year.    As  soon  as   the    legacies    and    anniiitiei^ 

Taooki  ^^^  P^^^  ^°^   ^^   faiUen    in*  the  trustees  were  diMOted  to 

V.  convey  the  real  estate  unto   and  to  tbe  iMe  of  the  persDnii 

■C.A  t'a 

ffimcwDKb  ^^^  should  be  entitled  to  the  beaefioial  inlerest  therein. 
MoBusr     xhe  mU,  after  mentioning  nnmerons  legaeiea  and  aminitiesy 

Babaooos.  contains  the  specific  limitatioM  of  the  realty  which  are  tntro- 
daced  by  a  preamble,  stating,  amongst  other  things,  that  the 
testator  was  possessed  of  a  talook  in  Zilla  Bnngpore,  snbjaot  to 
BJama  of  Bs.  40,555,  and  of  the  baithakhana  house,  land,  and 
premises  where  he  nsoally  resided.    He  then  devises  (subject  to 

the  devise  to    the    trustees)  his  ''real   property/^  and  ''also 
library,  horses^  carriages,  farmyard,  f amiluro  of  the  baithakhana^ 
jewels,  gold  and  silver  plate,  &o.,  unto  and  to  the  use  of  Jutten- 
dro  (the  respondent)  for  his  natural  life,  with  the  limitationa 
over  which  have  been  already  referred  to» 

The  clause  in  question  as  to  residence  is  as  follows  :— ^ 

*'  Provided  always,  and  I  hereby  declare  that  if  any  devisee  or  tenant 
for  life  or  entail  or  otherwise,  or  any  person  entitled  to  take  a^  heir  by 
ddscent  or  adoption  or  otherwise,  or  in  any  iMAlxner  under  the-  limitation* 
hereinbefore  oemtained,  shall  penult  or  suffer  the  said  property  so 
devised  and  limited  as  aforesaid  or  any  portion  thereof,  to  be  sold  for 
arrears  of  Govemment  Revenue,  or  shall,  after  attaining^ his  majority 
cease  to  keep  up  in  a  due  state  dt  repair,  and  to  use  as  his  residence  in 
Galccttta,  the  said  haithahhana  house  and  premises  where  I  now  reside, 
and  make  n«e  and  enjoy  my  library,  horses^  oarriaftos,  farmjiard, 
fumi&ureitt  the  said  house,  an  d  jawiel0,goKI  and  silver  plates,  ^.,  ia 
my  use  and  possession,  the  n  and  immodSate^  f herevpon,  the  devise 
and  limitations  in  this  my  will  contained  and  declared,  shall  wholly 
cease  and  determine  as  to  him,  and  the  person  next  ia  succession  to  hint 
under  the  fimitations  aforesaid  shall  at  once  succeed  as  if  tbe  said 
person  so  permitting  or  suffering  the  said  property  or  any  portion 
thereof  to  be  sold  for  arrears  of  {Government  revenue,  or  so  oeasing  to 
keep  up  in  a  state  of  repairs,  and  to  use  as  his  residence  mj  said 
baithakhana  house,  had  then  died/' 

It  was  contended  in  the  former  suit  by  the  appellant  tha* 
Juttendro's  life- estate  was  void,  owing  to  the  uncertainty  of  tho 
period  at  which  it  was  to  commence.  But  it  was  held  by  this 
tribunal  that  there  was  no  uncertainty,  for  his  interest   was   to 
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h%gm  at  o^cQf    It  is  said  in  the  judgment  :-«*^'  Their  Lordships       ^^^ 
read  this  ivill^  alike  according  to  its  words  and  snlMtaiice^  as  iqankhdro* 
giying  alifo-interest  subject  to  a  charge  for  payment  of  legacies     ^^^^ 
and  ai^initMSj  whereby  the  rents  over  and  aboYO  Bs;  2^600  per         v. 
montb)  and  the  expense  of  maintenanoei  are  to  be  applied  iu  aid  jmiNOBo 
cC  another  fund  until  the  legacies  and  annuities  are  paid^'  (1).         ta^^bs 

Xhe  teatator  died  pa  the  30tb  August  1868.  This  soit  was  Bahihoob. 
brought  by  the  appellant  on  the  18lh  November  1872|  to  have 
it  declared  that  tbe  interest  of  Juttendro  had  ceased  by  reason 
of  his  non-compliance  with  the  clau^  relating  to  r^ideuce>  and 
that  the  appellant^  as  heir,  was  entitled  to  the  estate,  subject  to 
the  legacies  and  annuities. 

-  Three  distinct  grounds  of  answer  were  argued  at  the  bar  : 
\ijy  th%%  the  limitations  to  take  effect  on  the  determination  of 
Jol^endro's  interest  having  be^n  declared  to  be  void,  the 
coiMUtion  was  not  binding,  and  the  heir  could  take  no  advantage 
ci  a  breach  of  itj  (ii),  that  the  condition  would  not  attach 
until  Juttendro  became  entitled  to  a  conveyance  from  tho 
trustees  on  tho  death  of  the  last  annuitant ;  and  (iii),  that,  if 
this  were  not  so,  there  hed  been  in  fact  no  breach  of  tiie  condi- 
tion. 

On  the  first  point  there  Lordships,  as  they  intimated  during 
the  argument,  find  no  di£^culty  in  holding  that,  as  the  clause 
provides  for  the  cesser  and  determination  of  the  life-interest  of 
the  respondent  in  the  event  of  the  'conditions  in  it  not  being 
performed,  his  interest^  notwithstanding  the  conditions  over  have 
been  dedared  void,  would  cease  when  that  event  happened,  and 
the  appellant  would  be  entitled  to  succeed  as  heir. 

On  the  second  point,  it  was  contended  for  the  respondent  that, 
kaving  regard  to  the  other  causes  of  forfeiture,  and  especially 
that  for  non-payment  of  the  Gh>vernment  jama,  which  far 
exceeded  in  amount  the  annual  payment  of  the  Rs.   30,000, 

to  whch  alone  be  was  entitled  before  there  was  a  surplus 
income,  the  testator  could  not  have  intended  that  the  clause 
should  como  into  operation  until  the  trusts  were  at  an  end, 
and  the  donee^s  estate  waH  perfected  by  a  conveyance.  It 
was  urged,  on  the  other   hand,   by   the   appellant's   Counsel^ 

(1)  9  B.  L-  K,  406. 
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^y*      tiiftt  the  daude  stiotild  be  read  destribntively.    They  contended 

Gancndbo  alflo  that  Jnttendro^  according  to  tne  langoage  and  enbatanoe  of 

Tamu     ^^  decision  of  tlris  tribnnal^had  a  present  liCe-interest^  snbjectonly 

^        to  the  charge  for  payment  of  tega'cies  and  annuities.    It  was 

juTTBNOM  pointed  ont  that  the  testatOTi  in  raqniting  the  library  and  f  nmitnre 

Tkootx     ^  ^  ^^^^^  ^'^  ^^®  hoose^  tx>ntemplated  an  itousediaie  residence  in 

Bahadmb.    j^^  ^i^  i^  was  t)b8erv«d  that  Jdttendtro  bad  actnaUy  recovered  the 

possession  of  the  baithakkanA  house  in  a  snit  against  the  tmsteeS) 

BO  that  i£  the  respondent'scontention  were  correct^  he  might,  it 

WHS  saiid,  hold  the  honse,  and  be  in  the  enjoyment  of  all  the  rents 

and  profits  of  the  estate  tBzcept  what  might  be  required  to  pay  ibe 

last  annuitant,  withont  being  subject  to  the  condition  of  reai^ 

denoe  until  that  annuitant  died,    ^heir  Lordships  would    be 

i^lactani  to  put  a  construction  on  the  clause  which  would  have 

the  effect  t>f  Tirtcially  defeating  it,  ncfr  is  it  necessary  for  them 

to  do  so,  since  they  agree  with  the  judgment  of  the  High  Oourl 

in  favor  of  the  respondent  cu  the  third  point,  viz.,  that  there 

has  been  no  breach,  in  fact,  of  tlrecondition» 

'^^Baithkhana?^  itppeaVs  to  YneaU  a  house,  oi*  the  part  of  a  houae, 
MB&d,  for  flitting  or  reception  rooms,  where  entertainments  are 
usuaUy  given,  and  business  transacted.  The  ladies  of  the  family 
do  not  cotnmonly  enter  these  rooms,  ^hioh,  ^hen  in  the  same 
bouse  with  the  senana,  are  usually  the  outer  rooms. 

Tbe  manner  in  which  the  testator  himself  Uded  the  haithukhana 
house,  is  thus  found  by  the  High  Court  t-— 

'*  It  appears  from  the  evidence  that  the  ttsstator  possessed  a  fiunQy 
dweIliQg4oa8e  ««  well  as  the  &a«<&aftAai»a,  the  two  houses  being  com- 
pletely  distinct,  and.  indeed,  situated  on  different  sides  of  the  eaoe 
street;  that  some  time  before  hisidfe's  death,  he  ceased  to  sleep  in  the 
family  dwelling-house  after  having  complained  of  defective  ventilation 
4l  his  bleeping  chamber  there )  that,  thenceforth,  ho  slept  at  the 
IraUhkhttana ;  that  subsequently,  during  his  wife's  life,  he  took  his 
mid'-day  or  principal  meal  in  the  family  dwelling-house  and  his  evening 
i|i«al  in  the  haUhakhann  ;  that,  after  his  wife's  death,  he  took  both  meals 
in  the  haUliakhana  ;  but  the  mid-day  meal  was  taken  in  native  fashion 
and  was  cooked  at  the  family  dweUing-house,  and  the  evening  meal  was 
taken  in  European  fashion  and  was  cooked  at  the  haUhahhcuM ;  that  he 
gave  his  native,  or  strictly  Bindu,  entertainments  in  his  family  dwel- 
ling.housoi  and  his  European.entertainments    at  the  laithahhana ;  that 
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tke  tesfcfttor'B   family  idols  was  always  lodged    and   worsHipped  at  his        ^^^ 
family  dwellig-honse  and  never  at  the  hdUhaJehana ;   and  that,    at  the     qahkndbo 
haiihakhana,  all  the  afEaira  ot  his  estate  were  conducted  and  the  neces.       Mohbk 
«ary  estahlishmehl  kept  Up  abd  lodged.*'  Tagobb 

The   opinion  of  the    High  Coart    on  the  nature   of  the  resi'       Rua 
denoe  imposed  hf  the  condition>  is  thus  ezpressed  ^^-^  ^Mohun^ 

'<  We  think  it  is  to  he  gathered  from  the  will  that  the  testator  lleveT  _  Tagobb 
intended  the  haUhdkhana  to  be  occupied  as  a  dwelling-house  in  the  oitU- 
naiy  sense  of  a  Hindu  dweUing-hooseh"  Abd  again,  "We  are  of 
opinion  that  the  residence  intended  hy  him  was  an  occupation  for  the 
purposes  of  transacting  bosiness  and  of  receiving  male  friends  and 
tisitots,  and,  it  the  occupant  of  the  house  for  the  time  being  so  desired 
(but  not  othefWise),  idt  entertaining  male  friends  if^th  hospitality  ;  and 
we  are  further  of  opinion  that  such  an  occupation  does  not  require  tha6 
either  the  occupant  or  the  ladies  of  his  family  should  sle^  in  the 
house." 

Their  Lordships  think  that  in  the  main  the   High  Court  havQ 

properly  construed  the  clause ;  and  they  understood  the  appel* 
lant'a  Goilneel  not  to  dispute  this  construction,  but  to  contend 
that  the  evidence  showed  that  the  clause,  so  construed^  had  not 
been  complied  with^ 

Several  Snglish  decisions  Were  cited  daring  the  argumenti  as 
to  the  meaning  of  the  word  "  residence^^'  The  principle^  if  any 
Can  be  said  to  result  from  them^  seems  to  be  that  wkere  in  a 
Condition  of  residence  no  manner  or  period  of  residence  is  pre-* 
scribed,  bat  residetice  simply  and  without  definition,  exclusive 
residence  is  not  supposed  to  be  meant ;  and  that  in  such  cases 
the  occasional  use  of  the  house,  and  keeping  an  establishment  in 
it)  with  the  intention  of  again  using  it  as  a  residence,  is  a  suffi* 
cient  compliance  witb  the  condition. 

In  one  case  Lord  Eldon  seemed  tc  think  a  condition  imposing 
residence  generally,  was  so  vague,  that  it  Was  doubtful  whether 
it  conld  be  enforced  ;  and  he  held  that,  at  all  events,  slight  and 
rare  instances  of  actual  residence  by  the  donee  were,  when  the 
bouse  was  kept  open  by  servants  living  in  it,  sufficient  to  satisfy 
BO  general  a  direetion-^l^ilUngham  v.  Bromley  (1). 

In  a  case— 2%e  King  v.  Sargent  (2)  where  residence  was  a  neces- 
•aryqualification  for  the  office  of  bailiffof  a  borough — Lord  Kenyon 

(1;  T.  &  B«,  530.  fi)  5  T.,  &  B.,  466. 
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'•74  sard :— *'  It  never  can  be  contended  tbat  in  order  to  con«tiinte  a 

Ganewdro  residence  in  any  place^  it  is  necessary  to  reside  any  given  nam- 

Taoom  ^®^  ^^  days,  or  even  any  great  part  of  the  year.     It  happens 

V.  perpetually  that  persons  have    different    places    of    abode,   in 

lurrcNDBo  some  of  which    they   reside  moro   or  less,    as  suits  their  con- 

MoHrw  voni^nce." 

Taoobv, 

BiHADoos.       The  words  (rf  the  present  clause  are   *'  cea&s    to  use  as  hioi 

residence  iti  Calcutta/'    It  was  not  disputed  that  a  reasonable 

time  must  be  allowed  to  the  donee  after  the  testatof 'a  death  fo^ 

the  commencement  of  the  residence,  before  it  could  be  imputed  to 

him  that  he  had  ceased  to  reside.     The   testator  died  on  the  SOtU 

August  1868,  and  the  respondent  did  not^  it  would  ,a|>pear,  ub# 

tiie  laithaWiana  in  any  sense  as   a  residence,  notil  some  Iarg0 

repairs  were  completed  in  October   1872.     During  this  interval 
of  time  he  visited  the  house,  and  transacted  the  business  of  the 

estate  there  as  one  of  the   trustees,  and  durwans  paid  by  the 

trustees  teere  kept  in  it. 

The  first  question  is,  whether  in  the  interval  referred  to,  the 
respondent  could  reasonably  be  required  to  commence  using  the 
hou^e  as  a  residence.  The  circumstances  relied  on  by  his 
Counsel  to  justify  the  delaiy  are  :  (i),  the  pendency  of  the  grea^ 
suit  brought  by  the  appellant  to  defeat  his  title  altogether, 
which  was  begun  in  August  1868,  and  finally  disposed  of  on 
appeal  to  Her  Majesty  in  July  1872;  (ii),  his  inability  to  ge^ 
possession  of  the  entire  house  from  the  trustees,  which  he  only 
Succeeded  in  obtaining  by  a  suit  commenced  in  May  18^70^  ani^ 
ended  in  March  1872  ;  and  (iii),  the  unfit  state  of  the  house  for 
residence,  owing  to  the  w^nt  of  repairs.  ^ 

With  regard  to  the  first  ground,  it.  is  certainly  little  in  aaOQtxL, 
ance  with  reason  that  the  appellant  who  disputed,  in  thesuil 
referred  to,  the  respondent'a  right  to  po^sessioa,.  and  would,  if 
his  suit  had  been  successful,  have  ejected  the  re8$rf>9dwt  from 
the  house  with  the  loss  of  any  money  he  might  have  e^ppeoded 
on  it»  and  with  the  liability  to  account  for  mesne  profits,  should 
now  be  heard  to  claim  the  estate  on  the  ground  that  the 
respondent  did  not  take  possession  during  the  time  covered  by  this 
litigation^    Bat,  without  saying  that  the  appellant   is  estopped 

by  his  own  conduct  from   taking  advantage  of  the  condition. 
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theb  Lot dships  think  that  the  delay  is  justified  hf  tte  other  two 
^groaD48  referred  to. 

"-It  aeems  tbmt  in  the  testator's  lifetime  the  lower  part  of  the 
[hoiif^  w:4a  nsed  for  the  transaction  of  the  business  of  the  estate^ 
and  a    small  room  on  the  upper  and   principal  floor  of  the  house 

was-  also  used  >  as  ani  office.  The  respondent,  whilst  willing  to 
Allow  4he  kwer  part  of  the  house  to  be  asad  as  before,  objected 
iGh  the  retontibru  of  the  upper  room  by  the  trvstees.  The  resnit 
4i£  the  dait  he  btonght  against  the  trustees  was  that  he  was 
j4eolftr04  H  be  ehtitled  to  the  possesssioa  of  the  whole  house- 
Their  Jjordships  cannot  bat  think  he  roijqfh treasonably  object  to 
ipeitas  ar^deilpe  until  this  question  was  settled.  The  testlt- 
tor  might  have  found  no  inconvenience  ia  having,  the  room 
ocpupieflas  an  ofiice  when  the  manager  was  his  own  servant,  but 
the  inpoavenience  to  the  respondent  might  be  great .  when  a 
clerk  appointed  by  the  trustees  was  installed  within  the  p^e* 
cincts  of  the  residential  part  of  the  house. 

But  a  strongerground  to  justify  the  delay  existed  in  the  state 
of  the  house  and  its  want  of  repair.  Mr.  Allan,  the  surveyor, 
who  saw  the  house  two  or  three  months  before  the  testator  died, 
says  it  was  much  in  want  of  repairs  at  that  time.  Soon  after 
liis  death,  it  was  necessary  to  take  down  and  rebuild  a  portioA 
of  the  east  wall  at  a  cost  of  Bs.  6j200.  But  further  extensive 
repairs  were  required.  The  trustees  having  hesitated  to  do 
them,  the  respondent  reque9ted  Mackintosh  and  Co,  to  survey 
the  house,  who  made  a  report  to  him]^hat  "  the  building  through- 
out' is  urgently  in  need  of  repair.^'  This  report  he  sent  to  the 
trustees  with  a  request  that  the  repairs  should  be  executed. 
The  trustees  declined  to  do  them  on  the  ground  that  the  obliga- 
tioii-layupoitL  flie  respondent,  who,  upon  this  refusal,  commenced 
jn  Betotnber  1871  a  suit  against  them,  and  in  March  1872 
obtained  a  decree  ordering  the  trustees  to  repair.  The  repairs 
4ttt'.ordived  weFeeommenoedin  July,  and  completed  in  Novem« 
']Ber't87£fat- a  coat  of  Vs.  14i,000.  Mr.  Allan,  the  surveyor, 
■aye  'Hhe  Sa«  14,000  was  aeoeesary  to  make  the  house  safe« 
The  iieiMewas  entirely  oat  of  repair,  and  eome  portion  of  it  very 
dangerohs/'       • 

l^he  respojident   entered  into   possession  in   Ootobeir    1872^ 
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ItH  before  tHe  repairs  were  entirely  completed,  and  tlieir  Lordah^iB 

CUmbndbo  agree  with    the  High  Court  in  finding  that  up  to  tbia  tioie  these 

T^  QOAi  ^^^  ^^^  ^^  nnreaaonable  delay  oo  the  part  o£  the  reepondent  in 


^'       .  commeDoing  to    reside,  and  that  no  breach   of  the  oonditiofl;  had 

,  JoTi^D«o  then  occurred. 

Ta^wL         •'^  oonolnsien  at  which,  on  this  point,  their  Lordshipa  hare 

.  BAK4INM&  arrived,  is  sufficient  to  dispose  of  this  snit,  which  was  brooghi 
on  the  18th  November  1872,  immediately  after  the  eocnpletioii 
of  the  repairs,  in  favor  of  the  respondent ;  hot  as  evidenoa  was 
given  of  the  subsequent  nse  of  the  house,  and  the  High  Gowi 
expressed  an  opinion  upon  it,  their  Lordships,  to  prevent  fntara 
litigation,  desire  to  state  that  on  this  point  also  tiiey  think  ilb» 
view  of  the  High  Court  is  eorrect. 

The  respondent,  who  appears  to  adhere  more  strictly  than  the 
testator  to  Hindu  usages,  has  no  doubt  continued  to  take  hia 
meals  and  sleep  in  the  family  house,  where  the  other  numbers 
of  his  family  live  ;  but  this  mode  of  living  is  not  of  itself  incon* 
sistent  with  such  a  residence  in  the  baithakhana  house  as  the 
testator^  in  imposing  the  condition  on  his  Hindu  descendants^ 
must  be  supposed  to  have  contemplated.  It  appears  upon  the 
evidence  that»  since  the  respondent  entered  upon  possession,  tha 
house  has  been  constantly  kept  open,  new  furniture  has  been 
added  to  the  old,  the  library  taken  care  of,  and  not  only 
durwans  but  menial  servants  have  lived  in  the  house»  The 
respondent   himself  frequently^  if   not   daily,  went  to   the  house 

and  usually  spent  several  hours  there.  It  appears  also  that  he 
transacted  all  affairs  of  business  there,  and  on  some  occasions 
recMved  visitors  in  rooms  properly  furnished  for  their  reception. 
These  acts  appear  to  their  Lordships,  having  regard  tQ  tha 
nature  of  a  baithakhana  house  and  to  Hindu  usageSji  to  iamouafe 
to  a  use  of  it  as  a  residence. 

It  was  strongly  urged  by  the  appellant^s  Counsel  that  aay 
entertainments  the  respondent  might  give  ooght  .  to  take  plaoe 
in  the  baithakhana^  and  it  was  said  be  had  always  given  them 
at  his  &nnly  dwelling-house.  The  omission,  however,  to  use  the 
hiithakhana  for  this  purpose  may  be  accounted  for  and  exoused 
by  the  condition  of  the  house  up   to   the  bringing  of  this   suit* 

^ith  regard  to  fature  entertaixments^  their  LordAbips  eannoft 
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hold  tbftt  the  respondent  is  in  any  way  obliged  to  give  then».  1674 

although  in  case  he  thinks  fit  to  do  ao^  he  would   best  comply  Gakekdbo" 

with  the  testator's  will  by  using  the  biathahhana  house  on  some^  Hohuit 

at  least,  of  these  occasions,  v. 

Raja 

Some  stress  was  laid  on  the  fact  that  a  part  of  the  furniture  jinrnrDio 
and  jewels  had  been  removed  from  the  haithdkhana  to  the  family     J^^^^s 
dwelUng-house.     But  it  seems  this  was  done  during  the  repair  bahaboob. 
of  the  house,  and  the  furniture  was  brought  back  or  replaced 
and  afterwards  used  in  it.    The  jewels  were  always  kept  at  the 
family  house,  and  were  so  kept  there  for  gfreater  safety  ;  btit  the 
language  of  the  condition  in  no  way    confined  the  use  of  the 
jewels  to  the  residence  in  the  laithakhana, 

Tbei^  Iiordships  observe  with  satisfaction  that  this  suit  has 
been  brought  to  a  coaclusion  with  commendable  ezpeditloo. 
It  was.  oommencad  in  November  1S72,  and  within  twenty 
montha  from'  thai  date  their  Lordships  are  able  to  report 
upon  this  appeal  to  Her  Majesty.  This  iastanoe  shows  that 
appeals  from  India,  if  prosecuted  with  vigour,  may  now  be 
speedily  determined. 

In  the  result,  their  Lordships  will  advise  Her  Majesty  to 
affirm  the  decree  of  the  High  GK>urt^  and  to  dismiss  this  appeal 
with  costs. 

Appeml 


Agents  for  the  appellant :  Messrs.  7.  S.  &  A.  P.  Judge. 
Agent ior  the  leepo&dent :  Mr.  T.  L.  WiUm^ 
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^f^^  ^^  AteUrd  Omid^,  Ki.,  Ohkf  JuMif$,  and  Mr.  JuM»  Fami^ 

Mom.  14.  Ju%^  

7,  /  A  21-        MADfiUB  CHDNDKR  PORAMANICK  v.  EAJCOOMAB  DOSS 

Oordmd  Att  (IX  of  1872)»  a,  VT-^rmOt  Ocm^  Oauri,  1$^^  tf-^Agrmmmd 
MHT^m  HindM'-Acii  IX  of  18$0  ^  ^F7  p/  1364-81  Om-  ilJ, 
e.  70,  M.  17  #-  l^^IMien  FfUtnt,  1862,  cl.ld^IWiaf*  Potan^,  1865,  d.  \» 
'^Oonh'tuiinButrcfMUofJ^adc^ 

Theeffdo(iofAetX2:Vio(18MurthatQiut9  intbe  Small  Cmue  Court 
are  to  be  decided  according  to  the  law  or  equity  administered  in  the  High 
Court ;  by  the  Charter  of  1862  that  law  or  eqtdty  was  to  be  **  the  law  6r 
•eqoity  which  would  hare  been  «pplied  bj  the  Sapre«»  Oowt ;  and  by  ik» 
Charter  #£  1866  febals  '<  which  w^Mld  hare  bqan  •pplied  kf  tibe  Bi^ 
Ccnrt,"  under  th^  Charter  of  1862« 

The  Statute  21  Geo*  III,  c*  70,  which  applied  to  f  the  STzpcema  Cc«Tt»  ittd 
gave  to  Hiodas  the  right  to  have  matters  of  opntract  decided  by  tWr  iown 
laws,  be<»ine,  if  its  provisions  apply  to  the  High  Coort,  part  of  the  law  of 
that  Court  not  by  virtue  of  the  Statute  itself,  but  by  virtue  of  the  Chart^*- 
which  was  subject  to  alteration  by  the  Gbvemor  €Feneral  in  Ooimoil<;  and 
having  oeaaed  to  have  any  operation  as  on  Act,  it  was  anneoessaiy  to 
repeal  it  expressly  by  the  Contract  Act  (IX  of  I&72.> 

That  Act  isappU^abfo  to  Hindas  rMiding  in  Caloatta  s  tftier«Eore»  where 
the  plaintiff  (a  Hindu)  agreed  with  the  defendants,  also  flindtts,  that  he 
would  cease  to  carry  on  his  business  lluaeertitn  locality  is  faleiittik^  itt 
consideration  of  receiving  from  thema  spedfied  siun,  it  was  held  in  a  suit  to^ 
enforce  the  contract  that  such  an  agreement  was  void  mider  s.  27  of  the 
contract  Act.  The  words  **  not  inconsistent  with  the  provistone  of  thia- 
Acf*  in  8. 1  of  the  Contract  Act  apply  to  **  any  usage  or  custom  of  trade'' 
or''  any  incident  of  any  contract." 

Gasi  stated  for  the  opinion  of  the  Hig^b  Court  by  tbo  First 
Judge  of  the  Calcutta  Smalt  Cftuae  Court*  J 

'^  The  plaintiff  sued   the  defendants,  for    that  tbe  plaintiflT 
baving  opened  a  shop  in  Kausareepara,  iu  Simla,  in  the  town    of 
Calcutta,  for  the  sale  of  copper  ntensits,  tbe  defendants   pro- 
posed to  the  plaintiff  to  cease  carrying  on  tbe  said  business  in 
tbe  said  locality,  ob  tbe  ground  of  its  being  .  detrimental  to  tbeir 


; 


• 


• 
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btiftiMBS)  end  offsredand  agreed  in  consideration  ofliis  dorcg  so       ^974 
to  pay"  to  the  plaintiff  all  snmswhicli  he  had  then  disbursed  as     ^ai^wb 
iidyano^  to  workmen^  wheranpon  the   plaintiff   didi^reeand    Chtjndhb' . 
consent  to  cease  carrying  on    the  said  business,  and  did  accord.         v, 
itlg^ceasaj  arid  that  the  defendants  have  neglected  and  refused  ^*^^*" 
to  perform  their  part  of  the  oontract^  to  wit|   to    rennbnrie  the 
plaintiff  in  all  sums  that  he  had  advanced  to  workmen^  whereby 
thd  {)laintiff  has  sustained  damages  to  the  amount  stated^  namely> 
Bb.  900. 

'*  The  plaintiff  was  a  braaier,  and  had  established  a  shop  in 
die  part  dt  Calcutta  named  rn  his  cause  of  action*  The  body  of 
bi^aai^rd  carrying  on  btttineto  in  the  same  locality  held  a  pubiid 
Kkteeting^  at  which  it  was  resolved,  aniOng  other  things^  that  son* 
of  their  body  would  employ  mlore  than  f bar  nnder-workmen,  aaii 
that  then  the  trade  would  return  to  its  former  prosperity.  The 
plaintiff  then  interposed,  and  said  he  would  not  conform  to  this 

resolution,  as  his  business  was  so  organised  that  it  required  from 
Sixteen  to  twenty  nnder-workmen  to  carry  it  on  profitably,  but 
be  W€i8  willing  to  remove  his  shop  elsewhere  if  his  already 
expended  advances  were  recouped  to  him,  whereupon  there  was 
a  regular  shout  ^  we  win  pay  your  advances— those  who  take 
on  your  workmen  will  pay.'  The  plaintiff  objected  that  he  did 
nbt  wish  to  have  a  hundred  guarantors  to  look  to»  but  if  any 
lour  Ob  five  would  undertake  to  pay  him  the  advances  which  he 
had  already  given  to  his  men,  he  would  remove.  The  defendant^ 
tindertoc^  accordingly,  and  the  plaintiff  sues  them  on  this  under 
taking,  w)iich  was  verbal.  The  sum  advanced  to  the  workmen 
ivas  proved  to  be  Bs.  900. 

**  It  was  contended  by  the  Counsel  for  the  defendants  that 
this  agreement  was  void  under  s.  27  of  Act  IX  of  1872,  being 
an  agreement  by  which  the  plaintiff  was  restrained  from  exercis* 
ing  a  lawful  profession,  or  trade,  business,  and  not  coming  under 
any  of  the  three  exceptions  following  that  section.^' 

The  learned  Judge  held  that  the  defendants'  agreement  did  not 
oome  within  s*  27  of  Act  IX  of  l&72,it»asmuch  as  there  was  nothing 
in  it  restraining  the  plaintiff  from  setting  up  the  same  trade  in 
some  other  locality,  or  even  in  the  very  next  house  to  that  which 
be  then  occupied  for  it;  that  it  was  a  mere  engagement  on  his  part 


^^?^       to  remove  his  bHtiness  oat  of  tfaftt  hoa«e,  acrd)  perhaps^  it  might 

Madhu»    be  Qonatrued  to  kave  been  the  inteatioa  of    the  parties  that  he 

Pow^wk     ^^^^^  remove  it  from  that  locality,  bat   that  it    was  not  aa 

V,         engagement  restraining  him  from  exercising  that  basiness   alto* 

^^jSom!^   gether.  He  was  also  of   opinion  that   il   this   engagement  did 

come  within  the  meaning   of  &  27>  it  would  be  only    void 

to  the  extent  to  which  it  restrained  one  of  the  parties  from  exer* 

cising  his  trade«  bnt  that  it  would  stiU  operate  to  make    the  con* 

aideration-money  payable  to  him. 

Judgment  was  aocordiagly  given  in  favor  of  the  plaintiff  I 
bnt  at  the  request  of  the  learned  Counsel  for  the  defend* 
ant  it  was  made  contingent  on  tiie  opinion  of  the  High  Conrl 
npoB  the  -question,  whether  the  agreement  was  void  within  tba 
meaning  of  Sv  27  of  Act  IX  of  1872^   . 

Mr.  Bonnetjee  for  the .  plaintiffs— The  restmint  referred  to 
i«  8.  27  of  the  Contract  Act  must  mean  an  absolute  and  not  a 
partial  restraint  {  according  to  English  law  a  partial  restraint  oi 
trade  like  the  present  would  be  perfectly  legaU  [Couch,  C> J.-« 
'the  Contract  Act  seems  to  have  departed  from  the  English  iaw» 
PoNTiFsx,  J-.— The  Act  is  not  exhaustive  of  the  law  of  con* 
tracts,  it  amends  the  law  in  some  particular  instances  j  sev 
the  preamble^  The  decisions  of  the  Conrt  of  Chancery  show 
that  a  limit  mast  be  fixed  within  which  the  trade  is  not  to 
be  carried  on^  Does  not  the  same  principle  apply  hereH 
t^robably  it  does.  But  in  the  pre^nt  case  the  restraint  waa 
limited  to  Kaasareepara  ia  Simla.  S.  28  declares  agreements  by 
which  a  party  is  restricted  absolutely  from  enforcing  hie  righta 
nnder  a  contract  to  be  void :  the  word  ''  absolntely  *^  is  not 
nsed  in  &.  27.  (Coucfi,  C.J. — That  is  rather  against  you,  as  it 
shows  that  the  Legislature  has  naed  appropriate  language  when 
dealing  with  absolute  restrictions.]  A  partial  restraint  is  most 
beneficial  as  tending  to  encourage  industry  and  trade.  It  would 
be  very  hard  if  a  master  could  not  make  a  binding  agreement 
with  his  apprentice  not  to  carry  on  the  trade  he  had  learnt 
within  certain  circumscribed  limits. 

Mr.  Kennedy  for  the  defendants.— This  question  is  one  to  bo 
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decided  on  the  express  words  of  the  Act,    and  the  words  used  in ]^ 

it   must    be    read    in   their    ordinary    sense — Grey    v.    Pear-     Madhdb 
9on  (1).     The  construction  which  is    sought  to  be  put  upon  s.  27  Po"ama.n"ck 
is  forced.    Here  it  is  agreed  that  a  party  shall  not  carry  on    a         **• 
trade  in  a  certain  locality  ;  this  is  a  restraint,  and  clearly   comes        Doas.  * 
within  the  purview  of  the  section,  and,  therefore,  the  agreement 
is  void.     The  1st  Exception  to    s.  27  illustrates  the  meaning  of 
the  section,  £Pontipbx,  J.,  referred  to  Avery  v.  Langford  (2),] 

Mr,  BoTmerjee  in  reply. 

Cur.  adv.  vull. 

Before  judgment  was  given,  Mr.  Bonrierjee  drew  the  attention 
ef  the  Oonrt  to  the  fact  that  this  was  a  matter  between  Hindus 
residing  in  Calcutta,  and  asked  to  be  allowed  to  argue  that  the 
Contract  Act  did  not  apply  to  such  a  case.  Leave  was  granted^ 
and  this  question  came  on  for  argument  on  the  15th  June  1874. 

Mr.  Btmnerjet  for  the  plaintiff. — By  Act  IX  of  1850,  s.  37, 
the  Judges  of  the  Small  Cause  Court  jire  empowered  to  deter- 
mine  all  questions  was  well  of  fact  as  of  law  or  equity  as  adminis- 
tered in  the  Supreme  Court,  By  21  Geo.  III,c.  70,  s,  17,  the 
Supreme  Court  was  bound  to  decide  all  matters  of  contract 
arising  between  Hindus  by  Hindu  law,  and  that  is'the  law 
applicable  to  the  present  question.  But  even  if  the  Small  Cause 
Court  is  now  bound  to  administer  the  law  or  equity  adminis- 
tered in  the  High  Court  that  law  and  equity  are  the  same  as 
were  adminstered  in  the  Supreme  Court ;  see  the  Letters  Patent 
of  1862,  cl.  18,  and  the  Letters  Patent  of  1865,  cl.  19.  Now 
88. 17  and  18  of  21  Geo.  Ill,  c.  70,  have  never  been  repealed, 
and  are  not  noticed  by  the  Contract  Act.  It  cannot  be  considered 
that  they  have  been  repealed  by  implication,  as  s.  1  of  the  Con- 
tract Act  states  that  nothing  therein  contained  shall  affect  the 
provisions  of  any  Statute  not  expressly  repealed  thereby. 
The  words  at  the  end  of  s.  1,  "  not  inconsistent  with  the 
provisions  of  this  Act'^  refer  to  *^  any  usage  or  custom  of  trade.'^ 
[Couch,  C.  J.— The  Act  extend  3  to  the  whole  of  British 
India.]     The  words  British  India    are  of  territorial  import,   and 

(1)  6  H.  L.,  Co.,  61.  (-2)  Ksy  663. 
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1874       ^o  hqi^  mean  that  the  Aot  shall    affect  all  the    people  dwelling 
MadhuT"  therein.     [Couch,  C.J. — li  the  Act  extends  to  British  Indiai  any 

pSramanick  person  exempted  from  itsoperation  roust  beexpreasly  mentioned.] 
"*  ^T  *     The  Indian  Christian   Marriage    Act  (XV  of  1872)    is  declared 

^^iSmu^  to  extend  to  the  whole  of  British  India,  yet  it  could  not  be  con- 
tended that  it  applies  to  all  the  inhabitants  of  Hindnstan.  The 
whole  of  s.  1  of  the  Contract  Act  mpst  be  read  together ;  the 
Legislature  knew  what  Laws  and  Regulations  were  in  force^  and 
such  of  them  as  it  was  considered  necessary  to  repeal  are  repealed. 
The  Act  is  general,  and  will  not  repeal  or  affect  a  prior  special 
Act,  such  as  21  Geo.  Ill,  c.  70,  without  express  words  of 
reference  thereto — Fitzgerald  ▼•  Champneys  (l)^  The  London 
Sf  Blackwall  Railway  Co,  v.  Ths  Limehouoe  Disirici  Board  ef 
Works  (2),  Conservators  of  the  Thames  y.  Hall  (3)  and  Thorpe  ▼. 
Adams  (4),  Up  to  the  present  time  it  was  the  policy  of  the  law 
to  allow  Hindus  to  be  governed  by  their  own  laws  in  oertaia 
cases^  and  the  general  words  of  an  Act  are  not  to  be  construed 
to  alter  such  policy — Mcnit  v.  Leman  (o).  On  these  consider- 
atious  therefore  it  is  submitted  that  the  Contract  Act  applies 
only  to  cases  governed  by  Eoglish  law  and  to  the  mofussil. 
No  doubt,]  there  are  Illustrations  in  it  which  would  appear 
applicable  to  Hindus,  but  thoy  must  be  taken  to  apply  to  residenta 
in  the  mofnssil  only. 

Mr.  Kennedy  for  the  defendants. — The  Statute  21  Geo.  Ill 
c.  70,  was  part  of  the  law  of  the  Supreme  Court,  but  it  does  not 
apply  to  the  High  Court  as  a  Statute,  but  as  having  been 
introduced  as  part  of  the  law  of  the  Supreme  iConrt  by  the 
Charter  of  1862.  It  then  became  inoperative,  the  Court  to 
which  it  applied  having  been  abolished.  It  was  therefore  unnor 
cessary  to  repeal  it.  [Couch,  C.  J. — According  to  that  argn- 
ment  it  would  have  been  equally  uunecessary  to  have  repealed 
the  Statute  of  Frauds,  as  that  also  only  applied  to  the  Supreme 
Court.]     No,  it  was  necessary  to  repeal  that  Statute,  as   it  had 

been  introduced  into  the  Mayor's  Court  by  reason  of  its  being  parit 


(1)2  X  &  U.,  31.  <A)  L.T?.,6  0,  P.,  125. 

(2)  3  K,  &  J.,  123.  (6)  20  Beav.,  269. 

(3)  L.  R  ,  3  C.  P.,  415, 
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of  the  BubBtantive  body  of  English   law.     [Couch,  C.J. — That       W?4 
^  is  a  vexed  qnefition — Freeman  v.  Fairlie  (1).]     As  soon  as  there     madhob 
was  a  Court  in  Calcutta,  it   iidministered   English    law.     If  the  J^^^^^^^ 
Statute  of  Frauds  had  not  been  repealed,  it  might    have  been  «. 

contended  it  was  a  rule  of  the  forum,  as  a  question  of  evidence,  dow. 
and  would  affect  the  form  of  contracts.  It  appears  clear  from 
the  Contract  Act  that  the  Legislature  intended  that  it  should 
^pply  to  the  whole -population  of  British  India;  see  Illustra- 
tion {d)to  s.  108.  Begulation  III  of  1793,  which  provides  that 
Judges  in  the  mofnssil  are  to  act  according  to  justice,  equity 
and  good  conscience,  is  not  repealed  expressly  ;  it  might  there, 
fore  be  argued  with  equal  force  that  the  Contract  Act  does  not 
apply  to  Hindus  in  the  mofussil.  As  tothe  rules  to  be  observed 
in  the  construction  of  a  Statute,  see  Bacon's  Abridgment,  tit. 
Statute. 

Mr*  Bennetjee  in  reply « 

Cur.  adv,  vuit^ 

The  opinion  of  the  Court  was  delivered  by 

Couch,  C.J.  (who,  after  shortly  stating  the  facts,  proceeded^  -.-^ 
The  case,  as  stated,  assumes  that  Act  IX  of  1872  applied,  and 
when  the  case  was  first  argued  before  us^  no  question  was  raised 
as  to  the  application  of  that  Act,  but,  subsequently,  when  we 
were  about  to  give  our  judgment  upon  the  question  which  had 
been  stated  in  the  case,  it  was  submitted  to  us  that  the  Act  did 
not  apply  in  the  Small  Cause  Court  to  a  case  of  this  kind 
between  Hindus  ;  that  the  law  as  it  *was  before  the  Act  was 
passed  continued  applicable,  and  the  case  was  governed  by, 
.  Hindu  law.  Although,  the  question  was  not  raised  in  the  case, 
we  thought  it  desirable  to  have  it  argued,  and  I  propose  first  to 
give  our  opinion  upon  it. 

S.  37  of  Act  IX  of  1850,  by  which  the  Small  Cause  Court, 
Calcutta,  was  regulated,  provides  that  '*  the  Judges  of  the  Court 
shall  be  empowered  to  determine  all  questions  as  well  of  fact 
as  of  law  and  equity,  as  administered  in  the  Supreme  Court,  in 
all  cases  which  they  have    authority  to    try."  The    words   ^*  as 

1)  1  Moore's  I.  A.,  a05. 
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1874       administerted  in  the  Supreme   Coart^'^   must   be   eonatraed  as 
Vadhub    referring^  not  to  the  law  or  eqaity    which    might,   at  the  time 

PmImanicc  ^^^^    ^^^    ^^^  ^^^    passed,  be  administered   ia  the  Bopreme 
V.         Court ,  bat  to  the  law  or  equity  admiuistered  at  the  time  of  the 

Pom        B^it.    The  intention  of  the   Ligislature    was    that,    the    Snail 
Cause  Court  having  given  to  it  a  jurisdiction  to  entertain    saite 
which  were  not  allowed  to  be    brought  in    the    Supreme  Court, 
there  should  be  a  uniformity  of  law  or  equity  in  the  two  Goorts* 
If  the  law  or  equity  administered  in  the    Supreme   Court   was^ 
either  by  legislation  or  the  decision  of  the  Judges  in    any    way 
altered,  I  think  it  was  the  duty  of  the    Small    Cause    Court   to 
adopt  such  alteration,  and  from  time  to  time  to  decide  the  ques- 
tions which  came  before  it  in  the  same  way    as   they  would    be 
decided  in  the    Supreme    Court.     Then  Act    XXVI    of    1864 
was  passed  for  the  purpose  of  extending  the  jurisdiction  of   the 
Small  Cause  Court :  and  by  s.   l&i    it   is    provided    that    it  and 
the  Act  IX  of  1850  shall  be  read  and  construed   as   one  Act,  as 
if  the  several  provisions  contained    in    Act    IX    of   1850    not 
inconsistent  with  the  provisions  of  the  later    Act  were    repealed 
and  re-enacted  in  it.     The  effect  of  that  appears  to  be  that  from 
the  time  when  Act  XXYI  of  1864  was  passed  the  Small  Cacse 
Court  was  regulated  by  a  new    Act    coosisting  of  such  of    the 
provisions  of  Act  of  IX  1850  as  were  not  in  consistent  with  Act 
XXYI  of  1864^    and  also  of  the  provisions   contained  in    that 
Act.    If  you  incorporate,    as    you    must,    s.    37    of    Act  IX 
of  1850  with  the  Act  of  1864,  it    would    literally   read  that  the 

law  to  be  administered  in  the  Small  Cause  Court  is  the  law 
which  was  administered  in  (he  Supreme  Court  ;  but  it  is  clear 
that  this  could  not  have  been  the  intention  because  the  Supreme 
Court  had  ceased  to  exist  and  the  High  Court  had  been  substi- 
tuted for  it.  And  the  1st  section  of  Act  XXVI  of  1864  says 
that  the  words  "  Local  Government ''  and  "  High  Court,  *'  as 
used  in  tliat  Act,  were  to  bear  the  same  meaning  as  the  words 
"  Governor  in  Council  "  and  "  Supreme  Court,"  as  used  in 
Act  IX  of  1850- 

The  result  is  that  by  virtue  of  Act  XXVI  of  1864  suits  in 
the  Small  Cause  Court  were  to  be  decided  according  to  the  law 
or  equity  administered  in  the  High   Court.    Then    the  question 
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is  what  is  the  law  which  is  administered  in  this  Court  ?    The       ^8"^^ 

Charter  of  1865,  in  the  19tb  claase>  provides  for  that.     It  is  :-—    Maduvb 

''We  do  farther  ordain  that,  with    respect  to  the    law  or  equity  p^^^^ksk 

to  be  applied  to  each  case    cominfl^  before  the  said  High  Court         ^* 

of  Judicature  at  Fort  William  in   Bengal  in   the  exercise  of  its       i>o«.^* 

ordinary  original  civil  jurisdiction*   such  law  or  equity   shall  be 

the  law  or  equity  which    would  have  been    applied  by  the  said 

High  Court  to  such  case  if  these  Letters  Patent  had  not  issued.^' 

This   renders  it  necessary    to  see  what    was    the    provision  in 

the    Charter  of    1862.     CL  18  of  that    Charter  is:— -''We  do 

further  ordain  that,    with  respect   to  the  law    or  equity   to  be 

applied  to  each  case    coming   before  the  said    High  Court   of 

Judicature  at  Fort   William    in  Bengal  in  the  exercise   of  its 

ordinary  original   civil  }urisdicfcioif»    such  law    or  equity    shall 

(until    otherwise   provided)  be  the    law  or  equity  which   would 

have  been  applied   by  the  said  Supreme  Court   at  Calcutta   to 

such  case  if    these  Letters    Patent  had    not  issued.''    It  is  to» 

be   the    law  or    equity  which  would    have  been  applied  by  the 

Supreme  Court   of  Calcutta   if  the  Letters    Patent   had    noi 

issued  ;  but  the  law  or  equity  to  be    admtnistrred  in  tbe  High 

Court,  does    not    depend  upon   any    previous    Act    of    Parli* 

ment.    The  Act    21    Geo.    Ill,    c.   70^    whiob  gave  to    Maho«* 

medans  and  Hindus  the    right  to  have  matters  of  contraet    and 

dealing  between   party  and  party,  inheritance,   and  succession, 

determined  by  their  laws  and  usages,  was  an   Act    which    was 

applicable    to   the    Supreme    Court.    If    the    provision     has 

effect  in  tbe  High  Court,    it  is  not  by    virtue  of  the  Act,  but 

by  virtue  of  the  Charter^    which   by  its  terms   introduces   into 

it  the  directions  contained  in  the  Act.    The  right  or    privilege 

before  the  Contract    Act  was    passed  (subject  to   what  I  shall 

say  as  to  that  Act)  no  longer  depended  on  the  Act   of  Oeo.  Ill, 

but   upon  the   Charter    itself.    Her    Majesty    had    power   by 

the  Act  which  authorized  tbe   establishment  of  the  High  Courts 

to  give  to  them  such  jurisdiction  as  she  thought  fit,  and  to  make 

the   provisions  which  are   contained   in  the  Charter  ;    and    all 

that  is  done,  is  to  provide  that    the  law  or  equity  to  be  applied 

to    each  case  shall,  until  otherwise   provided,  be    the    law   and 

equity  which  would   have    been  applied  by  the  Supreme  Court* 

^'Uutil  otherwise  provided"  shows  that   there  was  an    intention 
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1874       io    give  to   the  GrOTernment   here    in  its  le^islatitre  capaoity    a 
Madhub    pewer  to    make    alterations  which  would   aSect  this   provisioiu 

PwuMiNicK  T**®^    *^®  ^^*  ^'^^y   those  words,  bat  there   is  the  44th    clause 
V.         of  the  Charter  of  1865,  where  it  is  expressly  declared  that    the 
^^^^^^  provisions   in   it  are  subject  to   the   legislative  powers   of  the 
Governor  Greneralin  Council. 

Therefore  we  have  to  seewhether  Aot  IX.of  J 872  governs 
cases  between  Mahotnedans  or  Hindus  brought  before  the  High 
Court  in  the  exercise  of  its  original  civil  >arisdictioii«  If  it 
does,  it  will  certainly  also  govern  eases  which  have  to  be  decided 
by  the  Small  Cause  Court.  The  1st  section  says  in  the  most 
general  terms  that  the  Aot  is  to  extend  to  the  whole  of  British 
India»  These  words  would  certainly  include  the  linnls  of  the 
original  jurisdiotion  of  this  Court,  and  all  persona  living  within 
those  limits,  who  sue  or  are  sued  in  it.  Unless  we  find  in  the 
Act  something  to  limit  the  tneaning,  we  ought  to  come  to  the 
conclusion  that  this  was  the  intention  of  the  Legislature.  There 
are  several  Illustrations  in  the  Act  which  show  that  it  was  the 
intention  of  the  Legislature  to  apply  it  to  Hindus.  It  was 
replied  to  this  by  Mr.  Bonnerjee  that  these  lUostrations  may  be 
acoonnted  for  by  the  Act  being  applicable  to  Hindos  in  the 
mofussil,  and  that  it  does  not  follow  from  them  that  it  was  the 
intention  to  apply  it  within  the  limits  of  the  original  jurisdio* 
tion  of  this  Court.  Still,  the  circumstance  that  it  was  evidently 
the  intention  of  the  Legislature  that  it  should  apply  to  Hindus 
beyond  the  limits  of  the  original  jurisdiotion,  makes  it  more 
incumbent  on  a  person  seeking  to  establish  an  exception  in 
respect  of  the  original  jurisdiction  to  show  that  the  exception  is 
apparent  in  the  Act.  There  are  no  words  showing  that  it  was 
intended  that  there  should  be  such  an  ezoeption.  The  only 
provision  which  might  raise  a  doubt  about  it  is  that  whidi 
follows  in  the  1st  section,  where  it  is  said  r— ''The  enactments 
mentioned  in  the  schedule  hereto  are  repealed  to  the  extent 
specified  in  the  third  column  thereof  ;  but  nothing  herein  con- 
tained shall  affect  the  provisions  of  any  Statute,  Act,  or  Regu- 
lation not  hereby  expressly  repealed,  nor  any  usage  or  custom 
of  trade,  nor  any  incident  of  any  contract,  net  inconsistent  with 
the  provisions  of  this  Act." 

The  grammatical    construction  oE  this  is  that  the  words  '^not 
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inconBistent  with  lihe  provisions    of  this  Act"    ftpplj  to  *'4ny        1874 
usage  or  cQstom  of  trade''  or  '*  any  incident  of  any  contract /'     Madbub 
This  ezclades  any  repeal  by  implication,  becanse  the  Legislature  ^^I^^^kk. 
has  said  that  nnless  the  eaactment  is  mentioned  in  the  schedule         ^' 
it  is  not  to  be  affected  by    the    Act.    This  Act  of  Gfeo.  Ill        dobs. 
is  not  mentioned  in  the  schedule^  and,  thereforej  it  cannot  be 
considered  to  be  repealed.     This  would  be  important  if  it  had 
been  necessary  to   repeal  the    Act   of  *  Geo.     Ill,    and  there 
would  have  been  great  difficulty  in  deciding  the  question  before 
US.    But  for  the  reasons  I  have  stated/  it  was  not   necessary 
to  do  so.    The  Act  of  Geo.  Ill   had  ceased  to   have    operation 
as  an  Act.    The  Oourt  to  which  it  applied  had  ceased  to  exist. 
The  substance  of  it,    no  doubt,    coutinued   to    be  the  law  till 
the  Contract  Act  came  into  force,  but  it  was  the  law  by  virtue 
of  the  Charter  which  was  subject  to  alteration  by  the  Le^slative 
Power.    For  these  reasons  I  think  that  the  Contract  Act  must 
be  considered  to  apply  to  the  present  case. 

The  question  which  remains  for  us  to  determine  is,  whether 
by  8.  27  of  the  Act  this  agreement  is  rendered  void.  We 
must  take  it  that  there*  was  a  contract,  for  the  learned 
Judge  of  the  Small  Cause  Court  has  found  that  the  parties 
had  come  to  that  agreement.  The  words  of  s.  27  are  :^- 
'^  Every  agreement  by  w  hich  any  one  is  restrained  from 
exercising  a  lawful  profession,  trade,  or  business  of  any  kind, 
is  to  that  extent  void."  I  cannot  agree  in  what  the  learned 
first  Judge  says  as  to  the  meaning  of  this  agreement  being  that 
it  was  only  to  prevent  the  plaintifE  from  carrying  on  business  in 
that  particular  house,  and  that  he  might  have  carried  it  on  in  the 
house  immediately  adjoining.  It  is  obvious  that  the  intention 
was  to  restrain  him  from  carrying  on  business  in  that  locality* 
The  object  of  entering  into  the  agreement  could  only  be  attained 
by  preventing  him  from  carrying  on  business  in  the  locality? 
The  words  "  restrained  from  exercising  a  lawful  profession,  trade, 
or  business^'  do  not  mean  an  absolute  restriction,  and  are  iutended 
to  apply  to  a  partial  restriction,  a  restriction  limited  to  some 
particular  place,  otherwise  the  1st  Exception  would  have  been 
unnecessary.  It  says :— '^  One  who  sells  the  good-will  of  a 
business  may  agree  with  the  buyer  to  refrain  from  carrying  on 
a  similar  business^  within  specified  lo:;al  limits^  so  long  as  the 
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1874       bayeri  or   any  person    deriving  title  to  the  good-will  from  him, 
^lif  AUHUB     carries  on  a    like  basineas   therein,    provided  that    snch    limits 

PaBAS^Nwit  appear  to  the  Ooart  reasonable." 

V.  If  the  section  did    not  apply  to  cases  of  carrying  on  bnsiness, 

2)oee,  within  specified  local  limitSi  this  would  be  nnnecessary,  because 
it  would  have  been  made  unlawful  for  persons  to  make  such  an 
^greementH  In  the  following  section  (s.  28)  the  Legislative 
Authority  when  it  intends  to  speak  of  an  absolute  restraint,  and 
not  a  partial -one,  has  introduced  the  word  ''absolutely."  It 
says : — "Every  agreement  by  which  any  party  thereto  is  restricted 
absolutely  from  enforcing  his  rights  under  or  in  respect  of  any 
oo&traot  by  the  usual  legal  proceedings  in  the  ordinary  tribunals, 
or  which  limits  the  time  within  which  he  m&j  thus  enforce  his 
rights,  is  void  to  that  extent." 

The  use  of  this  word  in  s.  28  supports  the  view  'that  in 
s.  27  it  was  intended  to  prevent  not  merely  a  total  restraint 
from  carrying  on  trade  or  business,  but  a  partiid  one*  We 
have  nothing  to  do  with  the  policy  of  such  a  law.  All  we  have 
to  do  is  to  take  the  words  of  the  Contract  Act,  and  put  upon 
them  the  meaning  which  they  appear  plainly  to  bear.  In  my 
opinion  they  must  be  held  to  apply  to  such  a  case  as  the  present, 
and  the  agreement  on  the  part  of  the  plaintiff  not  to  carry  on 
his  business  in  that  locality  is  to  that  extent  void. 

The  First  Judge  of  the  Small  Cause  Court  seems  to  have 
thought  that  although  the  agreement  on  the  part  of  the  plaintiff 
migb  t  be  void,  he  might  enforce  the  agreement  for  the  pa}rment 
of  the  money  to  himself.  There  is  no  foundation  for  such  an 
opinion.  If  the  agreement  on  the  part  of  the  plaintiff  is  void, 
there  is  no  consideration  for  the  agreement  on  the  part  of  the 
defendants  to  pay  the  money  ;  and  the  whole  contract  mnst  be 
treated  as  one  which  cannot  be  enforced.  Therefore  we  must 
reply  to  the  question  which  has  been  referred  to  us  that  the 
agreement  is  a  void  contract,  and  that  the  plaintiff  has  no  right 
to  recover  the  money  which  he  has  claimed. 

We  direct  judgment  to  be  entered  for  the  defendants  with  the 
costs  of  suit,  including  the  costs  of  reserving  and  arguing  this  case. 

Attorneys  for  the  plaintiff  :  Messrs.  Gray,  Sen,  &  Farr. 
Attorney  for  the  defendants :  Mr.  Pearson. 
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Before  Mr,  Justice  Utathhg  und  Mr.  JtuHce  IfStfen 

1874 
DSNONATH  GANGOOL?  (VLumuf)  v.  NUBSINQ  PROSHAD  DASS      i^cuy  7. 

AMD  OTBSftS  (D£FBNDA.KT8)*  ■    ■■■■-. ■ 


X(nigAg»^t'oretbHitB--^Begulaiii>itXTVlI Of  leoe,  «;  S^XJoobb  of  AetUm^ 


J,1b7  a  Bengali  deed  of  conditional  sale  dated  the  lOth  of  Angnst  1853^ 
mortgaged  t^o  estates^  the  deed  providing  that  the  mortgage^debt  shoald 
be  repaid  on  the  9th  of  Jaly  1855,  and  that,  on  default  of  payment^  the 
deed  of  conditional  sale  shoald  become  one  of  absolate   sale,  and    that  the 
mortgagee  sheald  thereupon  acquire  the   absolute  proprietary  right,  and 
might  enter  upon  and  retain  possession  of  the  mortgaged  property.    A 
hSkbd  to  pay  at  the  time  stipulated,  and  on  the  l8th  of  December  18§<{  her 
right,  title^  and  interest  in  the  estafees  Were  sold  in  executienjand  purchased 
hy  the  defendants  without  notioe  of  the  mortgage^    On  the  8rd  of  April 
1866,  the  plaintilt  bought  the  mortgagees  interest,  and  in  August  18^7  he 
instituted  foreclosure  proceedings  Under  Eegulation  ZVII  of  180IS  against 
the  defendants,  the   auction-purchasers.    In   a  suit  instituted   by  the 
plaintiff  on  the  22nd  January  1874,  against   the  auction  purchasers   to 
reooyer  possession  of  the  mortgaged  property,  HM,  that   the    cause    of 
alstion  arose  on  9th  July  1855,  when  default  was  made  in  payment  of  the 
mortgage-debt,  and  the  suit  not   having   been  instituted  Within  twelve 
years  from  that  date,  was  barred  by  s.  1,  c1. 12,  Act  XlVof  1859.    No  new 
cause  of  acfcion  arose  by  reason  of  the  foreclosure  proceedings  on  the 
elpiry  of  the  year  of  grace  in  August  1868. 

Where  notice  of  foreclosure  was  shown  to  hate  been  served  aceordinflf  to 
the  usual  eoUrse  of  business  in  the  Sheriff's  office,  the  Oourt  presumed 
that  a  copy  of  the  application  had  been  duly  served  therewith;  but  where  it 
appeared  that,  according  to  the  practice  of  the  High  Court,  mention  of  the 
application  would  havd  been  made  in  the  order  if  it  had  accompanied  ibe 
notice,  and  no  such  mention  was  made^  the  Oourt  refused  to  make  suck 
presumption* 

Suit  for  a  declaration  of  the  plaintiflf^a  right  to  and  {ot 
posseasioa  of  two  estates  called  Cossimpore  and  Nowpara* 
Tfaese  estates  had,  as  the  plaint  aUe/]fedj  formerly  belonged  to  one 
Sookhmoney  Dosaee*  who,  by  kat'kobata, .  or  deed  of  conditiouat 
aaloj  dated  the  27th  Srabun  1260  (lOth  August  ld53),  Mortgaged 

*  BegulAT  Appeal,  Ko.   118  of  1873,  Against  a  decree  of  •  the  Biihoi^ik»ata 
Judge  of  Zilla  Dinsgepon^  dated  the  20th  Febmaxy  1873»  i 

14 
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1874       the  estates  to  two  persons  named  Joykissen   Doss     and    Jnmna 

Dbhokath   Doss^  to  secure  the  repayment  of   Rs.   25^000  borrowed  by  her 

Gangooly    f^Q^  them.     The  deed   provided  that   the   money    should    be 

Kdbaino     repaid  on  the  26th  Assar  1262  (9th  July  1855)  ivad  proceeded  :•— 

FfiOBHAD 

Dam.  "  If  1  do  not  repay   the    whole    money   within  the  period,   then  this 

condition  al  bill  of  sale  will  be  reokoned  as  a  true  and  absolute  blU  of 
sale ;  my  and  my  successors  rights  will  cease  to  the  said  zemindari ; 
the  proprietary  rights,  with  the  rights  of  gift  and  sale  to  it  will  accrue 
to  you  and  your  successors,  and  registering  your  names  in  the  sarrishta 
of  the  Collectorate,  you  will  take  possession  of  it  in  the  mofuAsil ;  and, 
on  payment  of  revenue,  you,  your  sons,  gnindsons,  &c.|  will  continue 
to  have  felicitQua  occupation  and  possession  thereof." 

The  right,  title>  and  interest  of  Sookhmoney  in  the  two  estates 
-were  aold  on  the  Idth  Deoomber  1856  in  ezecvitiou  of  a  decree 
ol  the  Supreme  Ooart|  and  Cos&impore  was  purchased  by 
Nursing  Proshad  Dass,  one  of  the  defendants  in  this  eaitj  aod 
Nowpara  by  one  Grish  Chunder  BanerjeOi  the  anoestor  of  tbe 
other  defendants^  Previous  to  the  sale^  the  mortgajj^ees,  by 
their  attorney,  Mr.  Gillauders^  wrote  and  sent  to  the  Sheriff  the 
followng  letter  dated  15th  December  1856  :<*-^ 

"  On  behalf  of  Baboo  Jnmna  Dosa  and  Joykissen  Doss,  I  hereby 
give  you  notice  that  the  talook  called  or  known  by  the  name  of  Cossim- 
pore,  situate  in  the  Zilla  of  Dinagepore,  seized  and  advertized  for  sale 
hy  you  as  the  property  of  the  defendant  above-named,  has  been  mort- 
gaged by  the  defendant  to  my  clients,  who  have  filed  their  petition  to 
foreclose  the  same ;  under  these  circumstances  further  take  notice  that 
if  you  do  not  at  once  release  the  said  property*  my  dient  will  proceed 
against  you  without  further  reference." 

But  the  plaintifiE  failed  to  show  that  the  Sheriff  gave  notice 
o{  the  mortgage  to  the  aaction-parchasers^  or  that  such  notice 
would  be  given  in  the  ordinary  course  of  business  in  the  SbeoriS's 
office.  The  purchasers  and  their  descendants  had^  since 
the  date  of  the  sale^  remained  in  possession  of  the  properties. 
Sookhmoney  died  without  paying  off  the  mortgage-debt,  and 
on  the  30th  April  1866  the  plaintiff  purchased  the  interests  of 
the  mortgagees  in  the  two  estates,  and  subsequently^  in  August 

1867,  applied  under  Regulation  ZVII  of  1806  fOr  foreclosare 
of  the  mortgage.    From  the  report  ol  the  serving  peon  (which 

was  sworn  to  by  him),  it  appeared  that  the  notiiM.had  boea  doljr 
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served  on  Narsing   Proshad  Dass^  and   there  was  nothing  on  18^^ 

the  evidence  to  show  that  a  copy  of  the  plaintiff's  application  [I>bmoiia.vk 

for  foreolosni'e  had  not  been  served  with  it  as  reqaired^  by  a.  8,  GAN«ootY 

Begnlation   XVXI  of   1806^     With    regard  to  Grrish  Chander  Nobsixo 

Pbosua-D 

Banerjee^  however^  althongh  the  notice  served  npon  him  recited       Bmo, 

« 

IJilit  a  copy  of  the  application  (or  foreclosure  was  sent  therewith^ 
the  notioe  alon«  was  mentioned  in  the  order  of  Phear,  J.,  in  thd 
return  of  the  Sheriff^  and  in  the  deposition  of  Erishto  Boy^  the 
serving  peon ;  the  practice  on  the  Original  Side  of  the  High 
Oonrt  being  to  mention  the  application  in  the  High  Court 
order,  and  the  return  of  the  BherifE  where  such  application 
accompanies  the  notice. 

The  plaintiff  instituted  the  present  suit  on  the  22nd  January 
1872,  alle^ng  that  under  the  foreclosure  proceedings  the  condi- 
tiotial  sale  became  absolute  on  the  28rd  August  1868i  and  that 
his  cause  oi  aotion  accrued  on  that  date. 

The  defendants  pleaded  inter  alia  that  the  notice  of  foreclo- 
sure bad  not  been  regularly  served  npon  them  in  accordande 
with  the  provisions  of  the  Reguktion^  and  that  the  plaintifPs  suit 
was  barred,  not  having  been  instituted  within  twelve  years  from 
the  2eth  of  Assar  1262  (9th  July  1855),  the  date  on  which  the 
mortgage-money  was  payable  by  the  deed  of  conditional  sale. 
Upon  these  pleadings  of  the  parties,  several  issues  were  framed  by 
the  lower  Court,  and  among  them  the  two  following  :— '*  (i), 
whether  or  not  notice  of  the  foreclosure  had  been  re^larly 
served  ;  and  (ii),  whether  or  not  the  suit  is  barred  by  lapse  of 
time;  and  whether  limitation  in  this  suit  should  run  from 
the  date  of  the  realisation  of  the  money  prescribed  in  the 
lat'hahala,  or  from  the  date  of  the  foreclosure  proceedings^  or 
purchase  by  the  defendant  ?" 

The  case  was  tried  in  the  lower  Court  npon  these  two  issues 
alone.  The  Subordinate  Judge  was  of  opinion  that  notice  of 
foreclosure  had  been  properly  served  on  the  auction-purchasers  ; 
but  he  held  that  the  suit  ought  to  have  been  instituted  within 
twelve  years  from  the  commencement  of  the  defendants'  pos- 
session which  he  found  to  be  bona  fide  and  without  notice  of  the 
mortgage.  He  considered  that  the  case  was  governed  by  the 
decision  of  the  Privy  Conned  in  3,    Jl.  Anttnd  Hayi  Dasi  v« 
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^74       JDkmrandru  Chandra  Mooherjee  (I)j  and  disaissed  tke  suit  as 

Pbnonatk    barred  by  the  Law  of  Limitation. 

^^^^       Both  the  plaintiff  and  the  defendants  appealed  to  the  Wg^ 

Kdwiro     Court ;  the  former  on  the  qoeetion  of  limitation^  and  the  latter 

^  Pi«^     on  that  of  service  of  the  notice  of  foredoanre. 

Baboo  Oopal  Lai  MitUr,  for  the  plaintiff,  oontended  that '  the 
ease  relied  upon  by  the  lower  Conrt  had  no  application  to  the 
present  suit.  That  caae,  as  well  as  the  case  of  BrajatuUk  Kund% 
Chowdhty  y.  Khilatchandra  Ohoie  {2),  was  founded  upon 
an  English  mortgage.  The  principle  there  ennneiated  can  have 
no  application  to  mofassil  hat-kobalas.  Limitation  cannot 
bar  the  plaintiff's  suit,  inasmuch  as  the  right  to  possession 
under  the  conditional  sale  did  not  accrue  until  the  foreclosure 
proceedings  had  taken  place— AidcItnatA  Paid  y.  Baja  if  Burd- 
toon  (3).  A  new  cause  of  action  arose  upon  the  foreclosure  pro* 
ceedings  being  institoted,  though  those  proceedings  were  unsue- 
cessf  uL  Besides,  strictly  speaking,  before  those  proceedings,  the 
plaintiff  had  no  cause  of  action,  inasmuch  as  the  possession  af 
the  defendants  was  not  adverse. 

Sahooa  Bhoj^rvb  Chunder  Baner^,  Tarucknath  DuU»  and 
Bashbeharjf  Ohoge,  for  the  defendants,  submitted  that  the 
lower  Conrt  was  right  in  holding  that  the  plaintiff's  suit  was 
barred.  The  principle  enunciated  by  their  Lordships  in  the 
Privy  Council  applies  to  all  cases  in  which  the  mortgagee  seeks 
for  possession  as  against  bond  fide  parchasers  without  notice^ 
The  foreclosure  proceedings  between  the  date  of  suit  and  the 

purchaser's  possession  did  not  give  the  plaintiff  a  firesh  cause  off 
action* 

Baboo  Oopal  Lai  Mitter  in  repTy. 

The  following  judgments  were  delivered  >— 

Markbv,  J.  (after  stating  the  facta  and  pleadings  coo^ 
tinned) : — I  deem  it  c<Mivenient  fii*8t  to  dispose  o£  the  questione 
of  fact  which  have  been  raised  before  na  in  the  appeal* 

(I)  8  B.  L.  B.,  122 ;  S.  0.,  14  Moore's  I.  A.,  iOl. 
(8)  la.,  104 ;  8.O.,  14  Mooi^'a  L  A^  Uk 
(8)  13  S.  D.  A^  18^^,  ISie. 
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It  hss   been   contexided  for  the  plaintiff  that  nokioe  of  ibe       ^^ 
morl^age  is  proved    to  have    been  giyen  to  the  purcbaBers^  bat   Dsnokaa 
I  see    no    reason  to   differ  with  the  finding  of  the    Subordinate    ^^^^'^ 
Judge  upon  that  point.  All  that  is  proved  is^  that  Mr*  GiUanders,     KcnniKe 
the  attorney  of  the  mor tgagee^  wrote  and  sent  to  the  SherifE  this      j)a88. 
letter  (reads  letter  set  out,  ante,  p.  88).    From  this  we  are  asked  to 
presume  that  the  Sheriff  gave  notice  of  the  mortgage  at  the  time  of 
sale.    I  do  not  think  it  ^afe  to  presume  this :  there  is  no  evidence 
whatever  of  the  practice  of  the  Sheriff's  o£Bce  in  this  respect. 

With  respect  to  the  service  of  notice  of  foreclosure,  I  think 
there  is  no  ground  for  disagreeing  with  the  Subordinate  Judge 
as  to  the  service  of  notice  in  due  form  upon  Nursing  Dass  and 
the  other  purchasers  of  Cossimpore.  Even  if  the  answers  of 
Nursing  Dass  cannot  be  treated  (as  the  Subordinate  Judge 
would  treat  them)  as  an  admission  of  service  of  notice,  they 
certainly  are  not  aa  clear  and  explicit  a  denial  as  I  should 
expect.  On  the  other  hand,  I  think,  the  evidence  of  Sabeerood* 
deeui  the  piada,  who  served  the  notice,  is  reliable.  Of  course, 
it  is  not  improbable  that  he  should  forget  having  served  this 
notice ;  but,  I  think  in  a  matter  of  this  kind,  the  report  which  he 
made  in  the  usual  course  of  business  to  the  Nazir,  and  which  he 
swears  to  be  a  true  report,  may  be  looked  at.  This  report  is  on 
the  record,   and  should  have  been  inserted  in  our  printed  book  ; 

and  it  appears  from  the  Nazir's  evidence  (which  is  also  on  the 
record,  and  should  also  have  been  printed),  that  it  was  made 
according  to  the  usual  course  of  business  in  the  office.  I  think, 
therefore,  that  in  the  absence  of  any  very  satisfactory  contra- 
diction, we  may  assume  that  a  copy  of  the  notice  of  f  orcelosure 
was  affixed  to  the  door  of  the  house,  together  with  a  copy  of  the 
application ;  that  the  requirements  of  s^  8  of  Kegttlation  XYII 
of  1 806  have  been  thereby  complied  with ;  and  that,  therefore, 
the  foreclosure  proceedings,  as  against  the  purchasers  of  Ctossim^ 
pore,  have  been  regularly  taken; 

With  regard   to  the    purchasers    of    Nowpara,  I  think  it  is 
proved  that  the  notice  of  foreclosure  was  delivered  at  the  house  of 
Grish    Chunder  BaHerjee,  the  auction-purchaser,  but  I  can  find 
no  proof  whatsoever  that  the  notice  was  accompanied  by  a  copy 
of  the  application  to  the  Judge  to  rdfoired  by  s.  8  of  the  above 
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lUgnlation.    The  words  of  the  Begalation  are   express  that  the 

Judge  shall  caase  the  mortgagor  or  his  representative  to  to 
served  with  a  copy  of  the  application ;  and  it  has  been^  I  believe, 
alwayscoasidered  that  proceedings  in  foreolosare  are  not  regular, 
nnless  a  copy  o£  the  application  .  aooompaaies  the  notice ;  see 

the  Constf actions  of  the  Saddor  Dewany  Adawlnt,  No.  644, 

Jane  24th,  ISSl,  (1)»  It  irassaid  thatit  was  altogether  nnnecei- 
Bary  that  this  should  be  done,  and  that  in  (act  all  the  inform- 
ation which  the  parohasers  could  make  any  nse  of  was  given  by 
this  notice.  But  I  do  not  feel  jnstifisd  in  saying  that  the  mort- 
gagor or  his  representative  loses  his  right  of  redemption  when 
one  of  Che  formalities  expressly  required  by  the  Begulation   has 

not  been  fulfilled. 

Upon    the  evidence,  I  dot  not  think  it  possible  to  hold  that  a 

copy  of  the  applieation  was  served  with  the  notice*  The  notice 
recites  that  a  copy  of  the  applleatiea  (in  the  notioe  called 
the  petition)  was  Sent  therewith.  Bat  in  the  order  of 
Pbear^  J;,  in  the  return  of  the  Sheriff^  and  in  the  deposition  of 
Erishto  Boy^  only  a  notioe  is  mentioned ;  and,  according  to  the 
practice  of  this  Court  on  the  Original  Stde^  had  the  applicatioh 
accompanied  the  notice,  it  would  have  been  so  mentioned  in  the 
order  of  Phear,  J.,  and  the  return  of  the  Sheriff. 

It  seems  to  me,  therefore,  that  it  it  be  necessary  for  the 
plaintifPs  case  to  show,  as  against  the  purchaser  of  Nowpara, 
that  the  mortgage  had  been  foreclosed^  this  has  not  been 
done. 

It  remains   to  consider  whether    the    suit  shonld    have  been 

dismissed,    as  against  all  the  defendants,  on  the    ground  of  the 

Statute  of  Limitation.  I  will  first  take  the  oa^  of  the  pur- 
chasers  of  Oossimpore ;  and  as  regards  these  defendants,  the  case 

stands  in  precisely  the  same  position  as  it  did  before  the  Sabor*- 

dinate  Judge.    These  persons  acquired  their  title  by  a  purchase 

in  good  faith  without    notioe   of  the   mortgage ;   they  were    in 

possession  for  more  than  twelve  years  prior  to  this  suit,  but  within 

twelve  years  of  their   purchase  proceedings  for  foreclosure  were 

duly  taken,  and  within  the  twelve  years  the  year  of  grace  expired* 


<t)Atp«2i4« 
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In  the  case  ia  the  Privy  Conncil  (1)  upon  which  the  Subordinate       1674 
.  Judge   relied,  the    real    facts    were  wholly  different  from  the   Dbmonatu 
present  case.     The    Privy  Council    however,    expressed    their       ^  y. 
opinion  as  to  what  would  be  the  effect  of  the   Statute  of  Limit-    Nubsino 
ation,  if  the  facts  had  been  such  as  one  of  the  parties  nn success-       Dabs.' 
f^Ily  asserted  them  to  be.    1%eee  hypothetical  facts  were,  that 
a  purchaser  at  a  sale  in  execution  of  a  decree  against  a  mortga* 
gor  had  ^otinto  possession  and  remained  in  possession  for  twelve 
years  before  the  suit  was   brought.    That  is  alao  the  case  herci 
bnt  there  is  this  distinction,  that  in  the  hypothetical  ease*,  which 
was  being  dealt  with  by  the  Privy  Council,  it  is  assumed  that  na 

proceediugfs  by  way    of  foreclosure  had  been  taken  against  the 
purchaser ;  where  as    in  the  case  with  which  I  am  now  dealing 

(that  of  the  purchasers  of  Cossimporej  such  proceedings  have 
been  taken. 

The  same  distinction  may  be  drawn  between  this  present  case« 

60  far  as  it  relates  to  the  defendants,  who  are  the  purchasers  of 

CoBsimpore,  and  the  later  decision  of  the  Privy  Council  in  Bra' 

janath  Kundu  Chowdhry  v.  Khilatchandra  Ohose  (2),  where  also 

no  proceedings  by  way  of  foreclosure  had   been   taken    which 

were  effectual  against  the  mortgagor.     The  only  other  difference 

which  was  suggested  on  the  argument  between   these  two  cases 

in  the  Privy  Council  and  the  case  of  the  purchasers  of   Cossim- 

pore  is,  that  in  the  second,  and  apparently  in  the  first  also,  of  the 

cases  before  the  Privy  Council,  the  mortgage  was  in  the  English 

form,  and  not  in  the  form  of  mortgage  under  which  the  plaintiff 

here  claims.   *  In  the  two  cases  to  which  I  have  referred,  the  suit 

» 

against  the  purchaser,  who  had  been  twelve  years  in  possession^ 
was  held  to  be  barred  ;  so  that,  as  regards  the  purchaser  of  Cos- 
simpore^  our  decision  will  depend  upon  how  tar  these  two  distinc- 
tious  affect  thpse  decisions. 

■ 

NoWf  in  order  to  enable  as  to  appr e^^iate^  the  viiluQ  of  the69 
distinctions,  we  must  consider  what  the  law  of  limitatioQ  is  as 
applicable  to  a  mortgagee  seeking  to  recover  possessjon  of  th«^ 
mortgaged  property.     It  ia  sufficient  to  advert  to  the  law  as  laid 

{1)  S.  M.  Anand  Mayi  Basi  v.  Bharandra  Ohandra  Mookerj^e^  8  B.  L.  B^ 

X22 ;  S.  C,  U  Moore's  I.  A.,  101. 
(2)  8  B.  L.  B.,  104 ;  B.C.,  14  Moore's  I.  A.,  144^ 
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DbnonatT"  The  only  provision  in  that  Statute  which  is  applicable  is  that 

Oawooolt    contained  in  s.   I,  cl.   12,  which  provides  that  in  suits  for  the 

KuBsiNa     recovery    of  immoveable  property,  the  snit  ehould    be  instituted 

^IUm!*     within  twelve  years  from  the  date  when  the  cause  of  action  arose* 

Now  the  cause  of  action  would  arise  when  two  things  havo 
ooneurred :  that  the  plaintiff  had  a  right  to  possessiout  and  that 
the  defendant  was  holding  possession  not  permissively  and 
acknowledging  the  plaintiff's  right,  but  relying  upon  his  own 
right,  or  adversely  as  it  is  called*  If  the  plaintiff*  had  not  a 
riffht  to  immediate  possession,  or  if,  having  a  right  to  possession^ 
the  defendants  were  holding  with  the  plaintiff's  permission  and 
acknowledging  his  right,  no  suit  could  be  brought,  in  the  one  case 
becaose  the  right  to  possession  had  not  accrued,  and  in  the  other 
because  it  had  not  been  disturbed  or  denied.  Now  it  has  been 
contended  for  the  plaintiff  that  under  a  conditional  sale  in  this 
form,  no  right  of  entry  accrued  until  foreclosure,  but  it  seems  to 
me  imposible  to  hold  that  consistently  with  the  provisions  in 
the  deed  which  is  before  us,  and  which  is  operative  except  so 
far  as  the  Regulations  of  1793  and  1805  prevented  its  being  so. 
The  deed    recites  that  the  mortgagor  had  received  Rs.    25,000; 

that  the  net  annual  profits  of  the  property  are  Rs.  8,000 ;  that  in 
liquidation  of  the  interest,  the  mortgagee  is  to  recieve  that 
amount  from  the  ijardar  under  the  mortgagor ;  that  the  money 
borrowed,  is  to  be  repaid  on  the  26th  Assar  1262  (9th  of 
July  1855^,  and  then  follows  this  clause: — ''If  I  do  not 
repay  the  whole  money  within  the  period,  then  this  condi- 
tional bill  of  sale  will  be  reckoned  as  a  true  and  abso* 
lute  bill  of  sale ;  my  and  my  successors^  rights  will  cease  to  the 
said  semindari ;  the  proprietary  rights,  with  the  rights  of  gift  and 
sale  to  it,  will  accrue  to  you  and  your  successors,  and  registering 
your  names  in  the  sarrishta  of  the  Collectorate,  jfou  will  take 
possession  of  it  in  the  mof ussil ;  and,  on  payment  of  revenue, 
you,  your  sons,  grandsons,  &o.,  will  continue  to  have  felicitous 
occupation  and  possession  thereof.'' 

Now  the  law  has  provided  that  if  the  mortgagee  take 
possession,  he  is  accountable  to  the  mortgagor  for  the  profits 
which  he  has  receiyed;   the  law  has   fdso  provided   that   if 


VOL  3ttV.l  tilGH  CoUftt,  95 

the  mortgagor  desire  to  redeem  the  propertjj  he  may  do  &o  ^^^  ^ 
vrfthin  the  period  specified  in  the  Statutes  of  Limitation,  nnless  bkivonath 
the  mortgagee  shall  in  the  meantime  have  taken  proceedings  ^^^^ 
for  foreelosttre  i  and  the  etfect  of  these  provisions  is  no  donbfe  Nubsinci 
greatly  to  cQrtail  the  rights  which  the  mortgagee  has  stipnlated  Dabs«  « 
for.  But  one  of  the  rights  here  expressly  stipulated  for  is 
the  right  to  possession  and  the  law  has  nowhere  provided 
that  this  right  shall  not  be  exercised  by  the  mortgagee.  Therd 
id,  indeed^  a  case  in  which  it  appears  to  be  laid  down  that  tha 
mortgagee  nnder  a  conditional  sale  has  no  right  of  possessioit 
nntil  foreclosure— Bi^ma^^r  Paul  v.  Raja  ofBurdwan  (1);  but  I 
cannot  reconcile  that  with  the  two  decisions  of  the  Privy 
Council  to  which  I  have  referred.  In  both  these  ca«es  the  pro- 
perty was  situate  in  the  mofussil,  and  it  would,  I  think,  be 
impossile  to  hold  that  the  mortgagee  of  property  in  the  mof  as- 
Sil  nnder  a  mortgage  in  the  English  form  had  a  right  to  the 
possession,  and  a  mortgagee  by  conditional  sale  had  not.  In 
both  cases  the  mortgagee  has  contracted  for  the  possession  at  a 
certain  date }  and  therefore,  if  ho  is  debarred  from  his  righfr 
to  possession,  it  must  be  by  reason  of  the  Regulations.  But  the 
Privy  Council  has  given  a  construction  to  the  Regulations^ 
which  is  that  they  do  not  debar  the  mortgagee  from  possession) 
if  he  has  stipulated  for  it,  after  default;  but,  on  the  contrary,- 
on  default  the  right  of  entry  immediately  accrues.  It  seems  to 
me,  therefore,  that  the  first  distinction  relied  on  avails  nothing, 
and  that  the  plaintiff  under  this  deed  of  conditional  sale,  had  tha 
same  right  of  entry  after  default,  as  the  mortgagees  had  in  tha 
two  cases  decided  by  the  Privy  Council. 

But  it  is  said  that  even  if  the  plaintiff  had  a  rght  to  posses'^ 
sion,  he  had  no  cause  of  action,  because  the  possession  of  the 
purchasers  was  not  adverse.  This  argument  is,  I  think,  also 
answered  by  the  observations  of  the  Privy  Council  in '  Anand 
Mayi  Dasi  v.  Dharandra  Chandra  Ifooherjee  (2)  \  where  it  is 
Baid :~''  Their  Lordships  think  that  the  title  of  a  judgment*' 
creditor,  or  a  purchaser  under  a  judgment  deorecj  cannot  be  put 
on  the    same  footing   as  the  title  of  a  mortgagor,  or  of  a  persoQ 

(1)  13  S.  D.  A.,  1857,  1816. 
t2)  8  B,  L.  B.|  122 ;  see  p.  127 ;  and  U  Moore's  I.  A^,  lOl ;  se-  p.311. 
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187i  c]airmng  npder  nvolaotary  alieni^iiou  from  the  mortg^tor^ 
'  jijoif^jm  '^^^J  ^^  P^  opinioi^  that  the  possession  of  a  parchaser^  under 
spch  circumstances^  is  really  not  the  possession  of  ti  person  bold'* 
ing  in  p^pritj  of  the  n^ortgagor — (this  is  so  pri^t^din  all  tl|e 
Ifooks :  queers — whether  it  should  noc  be  'in  privity  with  the 
Zjaprtgagor'  1  j— -or  holdiug  so  as  to  be  an  ackuoi^^cdgment  of  tho 
continuance  of  the  title  of  the  mortgagee*  The  possession 
which  the  purchaser  supposed  he  acquir^di  was  a  possession  as 
pwner.  Ho  thought  he  was  acquiring  the  absolute  title  to  tha 
propprtyj  and  that  he  was  in  possession  as  absolute  owner.'' 

T^at  wap  a  judgment  upon  the  earlier  Begalations.  Bqt  in 
Brajanath  K\tndu  Chowdhry  v.  Khilatchandra  Qhose  (2)>  a  case 
l^nd^r.  Act  XIY  of  IS59i  it  is  said  of  a  purch^spr  und^r  similar 
circumstances  ^'  that  it  is  impossible  to  hold  th&t;  tho  4pfendan1>^ 
the  purchaser,  was  holding,  or  supposed  that  be  wi^  holding,  by 
permission  of  the  mortgagee  :  and  when  both  things  concur,** 
possession  by  such  a  holder  for  more  than  twelve  years,  and  the 
pght  of  entry  under  the  mortgage-deed  more  than  twelve  years, 
pldj--r-it  is  in^possible  to  say  that  such  a  possession  is  not 
protepted  by  ^he  Law  of  Limitations." 

I  think,  therefore,  that  there  was  a  complete  cause  of  aotioQ 
against  the  purchasers  of  Cossimpore  on  the  9th  July  J855  ; 
snd  that  a  suit  founded  upon  that  cause  of  action  was,  therefore^ 
barred  when  this  suit  was  brouflrht. 

Bnt  it  18  said,  and  was  pressed  strongly  npoi^  ns  by  Baboo 
Cropal  Law  Mitter  in  his  very  able  argument  for  the  appellants^ 
that  an  entirely  new  canse  of  action  arose  when  foreclosure 
became  absolute  by  the  expiry  of  the  year  of  gtace.  Noyr»  at 
first,  I  was  inclined  to  think  that  soipe  of  the  decisions  in  India 
favored  this  contention,  but  upon  a  careful  examination  of  all 
the  cases  quqted  and  some  others,  I  am  satisfied  that, whilst  tbex:e 
p.re  somci  decisions  expressly  against  it,  therejits  i^o  decision  whic|i 
pountennnces  it.  The  doubt  has  been .  not  whether  the  mort- 
gagee  is  wholly  barred  ^hen  twelve  years  have  elapsed  from  the 
time  wbra.  bif  oanse  of  action   first  accrued,  but  w|;ien  it  c^n  b^ 

(1)  The  judgment,  as  printed  in  8  B.  L.  B.,  contains  the  reading  suggest* 
ed  by  the  learned  Judge. 
(2;  8  S.  L.  B.,  lOiy  see  p,  109;  and  14  Moore's  L  A'^14A;  seep.  1(V« 
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firait  said  tbat  he  had  SL  caase  of  actio^.  It  has  tiowlidre  beeh  saict       ^871 
thai  upda  foreclosure  the  mortgagee  ha3  a  new  cause  of  action^    Bsnonatii  ' 
but  it  has  been  doubted  in  some  cases  whether  before  foTecIo'snire 
hel  had  auy  cau^6  of  action  at  all.    This  was  the  ground  of  tha 
decision  in  ^avdi*  6f  the  mortgagee  in  th6 .  case  ot  SuddihdtH 
Paul  V.  Raja  of  SUrdwan  (1).    The  Court  there  says:— '*ThA 
morigagee's  right  \d  possession  of  the  property  does  hotbecoind 
oompletei^  till  he  has  performed   certain  acts  prescribed  by  law ; 
cotisequenilyj  as  the  mortgage'es  right  to  sue  to  enforce  the  con« 
ditiona  bf '  his  bond^   is  not  bomplete   till  thosd  adts  hiive  been 
carried  out|  tbe  date  bi  his  cause  of  action  must  be  consideted  ton 
arise  frodi  the  time  when  those  acts  ate  completed,  and  not  froni 
the  date  when  the  mohey  becomes  due.    The  law  moreover  doek 
not  compel  a   mortgagee  to  complete   his  tight  within  any  fixed 
period.'^     Clearly  here  the  Court  thought  that  in  that  case  there 
was  no  righi  of  entry  at  all  until    foreclosuref.     So^  too^  in  the 
case  of  Buldeen  v.  Muhamal  Oolab  Koonwer  (2),  decided  by  a  Full 

Bench  of  the  High  Court  of  the  N.  W.  P.  on  the  3rd  til^un^ 
1867.  The  Court  say  : — ''  We  cannot  concur  in  the  rule  whicH 
has  been  laid  down  in  some  of  the  authorities  cited  to  ihe  effect 
that^  as  a  mortgagee's  cause  of  action  arises  on  the  mortgagor's 
making  default^  the  mortgagee's  ami  for  possession  must  b^ 
instituted  within  twelve  years  from  the  date  of  default  with  allow- 
ance for  ihe  year  of  grace^  when  foreclosure  proceedings  are 
instituted  at  the  earliest  possible  date.  A  default  may  be  niadd 
by  the  mortgagors^  which  may  give  the  mortgagee  a  right  to  sue 
or  to  enter  into  possession  (if  he  chooses  to  assert  such  right)^ 
but  which  may  notwithstanding  have  no  effect  whatsoever  in 
altering  the  nature  of  the  mortgage  title.  So  long  as  the  mort- 
gagor in  possession^  or  those  who  claitji  under  him,  assert  merely 
a  title  to  redeem,  ^nd  advance  no  other  title  inconsistent  with  it* 
such  possessibu  must,  prima,  facie  at  least,  be  treated  ad 
perfectly  reconciteable  with,  and  not  adverse  to,  the  title  of  the 
mortgagee,  and  the  continuation  of  the  lien  on  the  propert]^ 
pledged.'' 

But  this  was  a  suit  ilot  betweeil  the  mortgagee!  and  a  ptttctiaser 
from  the  mortgagor,  bat  a  suit    between  the  mortgagee  and  the 


(I)  13  9.  D.,A.|  1857|  1819. 


(2)  Agra  F.  B.  Bui  for  1866-67,  102i 
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1874      Bx>rtgagor  herslf •    There  mighty  therefore^  well  be  reaaoos  for 
Dbnokatr   holding  that  the  posseaaion  of  the  mortgagor  waa  not  adverse ; 
Oahoooit    ^^  j  ^^  appears  that  the  Oourts  below  had  not  found  that  i  t  waa  ao^ 
KuMNA    Bat  80  far  from  saying  that  if  the  possesaion  prior  to  the  fore- 
^n^^    closure  had  been  adverse,  a  new  cause  of  aotion  would  arise  upon 
foreclosure^   the  High  Court  remanded  the  case  with   directions 
which  seems  to  me  inconsistent  with  this  view^    They  say :— "It 
will  be    for   the  Courts  to   consider  the  effect    of  the   whole 
evidence,  and  whether  it  tends  to  show  a  possession  by  the  mort- 
gagors for  any  and  what  number  of  years  adverse  to^  and  inoon- 
gigtent  with,  the  alleged  mortgage  title.    It  ia  well  settled   that 
foreelosure  proceedings  under  the  Regulations  give  no  efficiency 
fco  transactions  not  in  themselves  valid.    If  there  was  really   no 
XDortgagCi  the  mortgageea  hav  ing  never  advanced  the  money,  or 
if  the  mortgagors  have  repudiated  the  mortgagees'  right,  and  have 
beld  adversely  to  them  and  without  recognition  of  their  title  for 
twelve  years,  they  can  derive    no  benefit  whatsoever  in  this  suit 
from  the  foreclosure  proceedings.    The  mortgagors  are  entitled 
to  put  them  to  the  proof  of  a  valid  and  existing  mortgage  title 
ftt  the  time  of   foreclosure,  and  that  such  title  has  been  finally 
and  duly  foreclosed.    If  such  a  title  is  proved,  this  suit  to  recover 

possession  is  brought  within  the  limited  time/'  And  the  suit  waa 
accordingly  remanded.  But  if  foreclosure  gives  a  new  cause  of 
action,  there  was  no  necessity  to  remand  the  suit  at  all,  for  the 
proceedings  in  foreclosure  had  only  been  recently  taken. 

The  case  of  Frannath  Bay  Chowdrt/  v.  Bookea  Begum  (1),  is 
also  consistent  with  the  view  that  no  new  cause  of  action  arisea 
upon  foreclosure.  It  was  held  in  that  case  that  the  suit  of  the 
mortgagee  was  not  barred ;  but  the  ground  of  the  decision  is 
Btated  at  p.  354.  After  observing  that  it  cannot  be  laid  down  as 
a  rule  universally  true  that  under  Begulation  III  of  1793,  s.  14, 
a  mortgagee  is  barred  aftertwelve  years  from  the  date  of  redempr 
tion  fixed  by  the  d  eed,  the  Privy  Couneil  say :— "The  possession 
of  those  who  claim  under  the  mortgagor  so  long  as  they  assert  a 
title  to  redeem,  and  advance  no  other  title  inoonsistent  with  it« 
^mt,primcu  facie  Bt  leasts  be  treated  as  perfectly  reconcil  eablo 
,with«  and  not  adverse  to,  the  title  of  the  mortgagecj^  and  the  con^ 
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tinnation  of  his  lien  on  the  thing  pledged.  It  is  by  no  means  the 

easence  of  such  a  title  there^any  more  than  it  is  here^  that  it  should 
be  accompanied  by  an  actual  continuing  possession  of  the  lands. 
The  pledgee  may,  from  various  causes^  be  reluctant  to  assume 
possession  of  the  pledge^  or  to  shorten  the  period  of  its  redeem- 
able quality."  The  Privy  Council  then,  after  observing  that  ''it 
by  no  means  f  oUowSj  as  a  consequencoi  that  a  mortgagee  f oreelos- 
iug  will  be  able,  in  a  suit  for  possession,  to  make  good  against  all 
occupants  a  title  to  possession,''  proceed  to  enquire  whether  the 
mortgagee's  title  to  enforce  possession  was  barred.  But  this 
enquiry  would  have  been  wholly  unnecessary  if  the  ptoceedings 
in  foreclosure  gave  a  new  cause  of  action ;  for  the  mortgage  in 
that  case  was  not  finally  foreclosed  until  the  25th  June  1849, 
and  the  suit  for  possession  was  brought  immediately  afterwards. 

The  decisions  which  lay  down  directly  that  a  mortgagee  is 
barred  altogether  after  twelve  years'  adverse  possession  are, 
Insan  Bai  v.  Narain  Bass  (1)  Nilambur  Mujoomdar  v.  Parluttee 
Chum  Mujoomdar  (2),  and  JanJcee  Pershad  v.  Humarain  (3), 
where  also  previous  cases  of  the  like  nature  are  referred  to. 

So  too,  if  foreclosure  gave  a  new  cause  of  action,  the  law  of 
limitation  would  be  thrown  into  much  confusion.  No  safe  title 
could  ever  be  acquired  against  a  mortgagee  in  the  mof ussil :  for, 
as  to  mortgages  in  the  mof  ussil,  no  time  is  prescribed  for  taking 
proceedings  in  foreclosure,  and  the  provision  contained  in  s.  6, 
Act  XIY  of  1859,  would  not  (as  is  generally  supposed)  be  an 
exception  to  the  general  law  in  favor  of  the  mortgagee,  but  it 
would  be  a  restriction  npon  the  rights  of  the  mortgagee  in 
favor  of  the  parties  in  possession.  This  is  certainly  not  the 
view  taken  by  the  Privy  Council  of  this  section  in  the  case  of 
Brajanath  Kundu  Ohawdhry  y.  Eliilatchandra  Ohose  [i).  The 
Privy  Council  dearly  treat  this  provision  as  an  exception  made 
in  favor  of  the  mortgagee,  and  consider  that  where  this  exception 
does  not  apply,  the  only  resource  for  the  mortgagee  would  be  to 
prove  that  the  possession  of  the  mortgagor  or  his  assignees  had 
not  been  adverse. 

(1)  S.  D.  A.  (N.W.P.),  1863, 100. 

(2)  Id,,  1859, 1495. 

(3)  Id.,  (N.W.P.),  1854, 234. 

(4)  8  B.  L  B.,  104}  S.  U,  14 Mooxv's  L  A.,  144. 
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1674  It  seems   to  me^    therefore^    that '  upon    the  whole    there  is 

Dknonath    i^othing  in  the  decided  cases  to  warrant  na  in  holding  that  a  new 
Ganooolt    cause  of  action  arises  upon  foreolosnre. 

PiiosHAD  I^  h^B  been  contended  that  the  mortgagee  is  at  anj  rate  not 
Bass.  barred  if  he  conunenops  foreclosure  proceedings  within  twelra 
jehTB  of  the  date  wb^a  the  poaaeasioa  first  beaame  adverse,  and 
brings  his  suit  for  possession  within  twelve  years  of  the  expiration 
of  the  year  of.  grace*  No  donbt«  this  suggestion  avoids  some  of 
the  inconveniences  which  would  arise  if  the  right  of  th^  mort-- 
gagee  to  foreoloee,  and  take  possession^  were  wholly  unlimited. 
Bab  it  does  not  seem  to  me  to  rest  on  any  foundation  in  law. 
If  foreclosure  .  does  givo  anew  cause  ofaction,  the  question 
whether  foreclosure  took  place  within  twevle  years  of  default 
will  be  immaterial.  If  on  the  other  hand  it  does  not,  then  the 
operation  of  the  Statute  can  only  be  prevented  by  the  institulicn 
of  a  suit.  But  to  take  proceedin|i|;s  in  foreclosure,  in  the  mofus- 
sil  at  any  rate,  cannot  be  called  the  institution  of  a  suit.  There 
is  ne  writ  of  summons,  the  mortgagor  and  hislrepresentatives  are 
not  summoned  and  cannot  be  heard,  and  the  action  of  the 
Court  is  purely  ministerial.  Such  a  proceeding  cannot  be  called 
the  institution  of  a  suit  within  the  meaning  of  Act  XIY  of  1859 
without  a  straining  of  language  for  which  I  see  no  jtistifidation. 
I  have  considered  this  case  with  reference  only  to  the  provi- 
sions of  the  Statute  Law  and  the  decided  cases,  and  not  upon 
any  general  princip1es>  The  relatioii  of  mortgagor  atid  mort- 
gagee, being  the  result  of  an  interference  by  the  Legislature  with 
the  expressed  intention  of  the  parties,  is  an  anomalous  one,  and 
therefore  a  deduction  from  general  ptinci{>le8'*citnnot  always  be 
safely  made  with  regard  to  it.  It  is  for  this  reason  that  I  have 
not  considered  when  the  mortgagee  becomes  the  owner  of  the 
property  mortgaged.  It  seems  to  me  that  where  the  ifelation 
between  the  patties  is  so  anomalous,  it  is  impossible  to  fix 
this  date,  so  as  to  justify  any  conclusion  from  it  upon  the  matter 
now  under  enquiry.  If  it  be  said  that  the  mortgagee  onJf 
becomes  owner  of  the  property  after  the  expiration  of  the  year 
of  grace,  and  not  before,  still  I  do  not  think  he  can  be  said  to 
acquire  the  property  at  that  datOi  and  thoA  to  acquire  ft  new 
title  to  poBfle8sion« 
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The  resnU  is  tlif^  43  regards  the  pnrcliaser  of  Cossimpore  I       \^i 
bold  firsts  that  npou  default  of  tke  payment  of   the  mortgage    Denonatk 
clebt^  thei  mortgagee  had  a  right  to  po9se9sion  ;  Becood^  that  the    Oangoolic 
posfiession  ijrhich  these  parchasers  obtained  upon  their  purqh^e     Kubsino 
was  not  held  by  them  nnder  the  pe^-mifi^jon  of  the  mortgagee,  but     ^^^^ 
as  <^bs9lat9  OFPS^r^  i  ^^di  third,  t|iat  no  cause  of  lection  arpse 
i^pon  oomplection  of  the  £pre9lqsnre  procQedings.    I  therefore 
hold  that  the  purchasers  of  ^Cpasimpp  re  can  fluocessfully  set  up 
the  )i)ar  pf  lupif^i^ion. 

Witk  regard  to  the  pnrohasevs  of  Kowpar&i  they  stand  ia 
a  somewlmt  more  favorable  posHion  than  the  purchasers  of  Co»* 
fdmpore.  As  against  them  tire  mortgage  has  not  beep  fore-* 
closed.  The  question,  therefore,  as  to  whether  any  new  causQ 
of  action  arises  upon  foreclosnra  hasno  bearing  upon  the  Sjnit  as 
against  them ;  a  fortiori  therefprB|  ae  against,  them  the  suit  is 
barred. 

The  result  is  that  in  my  opinion  the  decree  of  the  Subordi- 
nate Judge  di  smiesing  the  suit  should  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

Iff  crasB ,  J.-T*!  ooncnr  in  bddiog  tb«t  the  d^Qree  of  the  lowey 
Oourt  ought  to  be  affirmed  with  costs.  Out  of  the  maney  issueii 
which  arose  from  the  allegations  of  the  parties  to  this  suit,  the 
decision  of  ihi$  lower  Coiirt  ipainly  deak  with  two  of  them  only, 
viz.,  (i),  whetlier.  or  liot  notice  of  the  f oreclosui^^  had  been  regu* 
larly  served;  and  (ii),  whether,  or  not  th^  plaiutifE's  suit  was 
barred  by  limitation  ?  The  lower  Court  has  decided  the  first  of 
these  issnes  in  favtoof  the  plaintiff,  and  the  second  against  him* 
I  propose  to  consider  the  second  question  first. 

The  kp^hobaidk^  or  the  conditional  bill  pf  sal^j.  op  which  this 
snit  is  .bas^d,  was  necutpd  <m  the  27th  Srabnn  1260  (10th  o£ 
▲ngnat  1858),  and  the  atnoant  tak^n  upon  it  was  prooiised  to  bq 
repaid  on  the  26th  Assar  1B62  <9th  of  July  1855).  The  rights 
and  interests  in  the  mortgaged  premises  of  Sookhpmoney  Posseei 
who  executed  thiH:  doctiment,  were  |s|old  at  a  SJieriff's  sale  in  the 
execntkm  of  a  deisreo'^pf  the  Supreme  Court  of  Calcutta  on  the 
IStfa  December  18^,  and  purchased  by  the  ancestors  of  some  of 
the  defendanta  ii»  this  paflie ;  and  9T9r  sipoe  their  pwrciiase  thejf 
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^gy^  and  their  beirs  bave  been  in  poiiession.  Tbe  plaintiff  alleges  that 
Dbnok/itb  be  b«8  acquired  tbe  entire  rigbte  of  tbe  original  holders  of  this 
Oangoolt  kal'Jcobala  by  purcbaBe,  and  that  he  has  caoaed  the  notices  of 
KcBHiKo  foreoloanre  to  be  serred  upon  all  tbe  defendants,  and  that  the 
^^^j^!^    year  of  grace  has  expired  on  the  23rd  of  Angnst  1868. 

For  the  purposes  of  the  adjodication  of  this  issue,  I  shall 
assame  that  all  these  allegations  of  the  plaintiff  have  been 
proved,  althoagh  the  defendants  have  joined  issne  with  him 
npon  every  one  of  them.  The  material  portion  of  the  deed  of 
oonditional  sale  idiich  bears  npon  this  qoestton  is  the  follow* 
ing :— ''  IE  I  do  not  repay  the  whole  money  within  the  period, 
then  this  oonditional  bill  of  sale  will  be  reckoned  as  a  true  and 
absolute  bill  of  sale  ;  my  and  my  anooessor's  rights  will  cease  to 
the  said  semindari ;  the  proprietary  rights,  with  the  rights  of 
gift  and  sale  to  it,  will  accrue  to  yon  and  your  successors,  and 
registering  your  names  in  the  sarrishia  of  the  Colleotorate>  yon 
will  take  possession  of  it  in  the  mof nssil :  and,  on  payment  of 
revenue,  you,  your  sons,  grandsons,  &o.,  will  continue  to  have 
felicitous  occupation  and  possession  thereof*'^ 

Tbe  first  question  that  arises  in  determining  this  issue  is, 
when  did  tbe  cause  of  action  in  this  suit  arise.  The  plaintiff 
contends  that  it  arose  on  tbe  expiry  of  tbe  year  of  grace,  and  i^ 
that  contention  be  correct,  tbe  suit  having  been  instituted  within 
twelve  years  from  that  time  is  not  barred  by  limitation.  But  I  do 
not  think  that  this  contention  is  correct.  From  the  terms  of  the 
conditional  sale  set  forth  above  it  is  evident  that  on  default  of 
payment  within  the  stipulated  time  tbe  mortgagee  was  entitled 
to  take  possession  of  tbe  properties  sold,  unless  restrained  by 
any  legislative  enactment.  It  is  said  that  he  was  so  restrained 
by  Regulation  XYII  of  1806.  This  argument  entirely  proceeds 
from  a  misapprehension  of  the  provisions  of  that  Law.  It  is 
quite  clear  that  parties  are  adversely  bound  by  the  terms  of 
their  contract,  unless  by  legislative  interference  one  or  both  of 
them  are  set  at  liberty  to  modify  or  annul  any  of  its  provisions 
to  which  they  have  mutually  consented.  The  hat'-hobdla  in 
question  expressly  reserves  to  the  mortgagee  the  right  of  entry 
npon  the  mortgaged  premises  on  default  of  payment  within  tha 
Stipulated  time :  Begulation  XYII  of  1806^  or  any  other   Law, 
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^oes  not  render   sncli  a  stipulation  inoperative    between   the       ^^^4 
parties.     I  am  therefore  of  opinion  that  the  mortgagee  in  this    Diwokauk 
case,  immediately  on  default  of  payment,  which  occurred  on  the   ®*»g^* 
9th  of  July  1866,  was  entitled  to  take  possession  of  the  properties    Huwlwt 
liiortfaged.   Whatever  distinction  there  may  be  between  this  case    ^^^ 
and  the  Privy  Council  deoision'in  Brajanath  Eundu  Chawdhry  v. 
JDUlatchandra  Qkose  (1),  it  is  an  authority  in   support  of  this 
condusion,  ws.,  that  there  is  no  legislative  bar  to  the  exercise  of 
4hia  right  of  entry  by  the  mortgagee ;  therefore  it  is  dear  that  the 
right  to  assume  possession  of  the  properties  in  dispute  accrued  to 
the  mortgagee  so  &r  back  as  the  9th  of  July  1855,  and  unless 
the  plaintifE  can  make  out  that  his  present  suit  for  possession  is 
not  based  upon  that  right,  but  upon  some  other  right  which  came 
into  ezistenoe  at  a  more  recent  period,  and  within  twelve  years, 
bis  SQit  must  fail  as  barred  by  limitation. 

Baboo  Gopttl  Lai  Hitter,  with  some  plausibility,  has  urged 
that  the  plaintiff  is  not  now  suing  for  possession  on  the  right  oC 
entry  which  had  accrued  to  the  mortgagee  on  the  9th  of  July 
1855t  but  upon  the  right  which  arose  on  the  day  the  sale  became 
absolute,  the  mortgagors  not  having  repaid  the  mortgage  debt 
within  the  year  of  grace  allowed  by  Eegulation  XVII  of  1806» 
He  further  contends  that,   conceding  that  the  mortgagee  in  this 
case  might  have   assumed    possession    immediately    after    the 
defliult  im  payment  had  been  made,  still  that  possession  would 
have  been  as  a  mortgagee,  and  the  plaintiff  now  seeks  to  recover 
not  as  mortgagee    but  as  absolute  owner;  therefore  the  pre* 
sent  suit  is  not  based  upon    the  right  of  entry   given  by  the 
conditional  bill  of  sale,  but  upon  the  right  to  possession  which  is 
a  necesisary  incident  to  the  right  of  absolute  ownership  which 
has  been  vested  in  the  plaintiff  by  the  foreclosure  proceedings^ 
Bat  18  it  a  correct  proposition  to  assert  that  a  holder  of  a  condi« 
tional  bill  of  sale  invariably   acquires  an  absolute  right  to  the 
mortgaged  premises  as    soon   as  the  proceedings  laid  down  in 
Regulation  XVII  of  1806  ( usually  called  foreclosure  proceed* 
ings)  have  been  duly  carried  out  ?    If  it  is  not,  the  whole  argu- 
ment must  fail.    I  do  not  think  that  this  proposition  is  univer- 
sally correct    The  effect  of  the  proceedings  laid  down  in  the 

(1)  •  B.  L.  B.,  KM;  £kOi|  14  Moore's  L  A.»  144. 
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1874        Begnlation  in  question  is  simply  to  bar  the  riglit  of  redemption. 

'~  DnoN ATH    That  is  to  say,  when    the  right   of  ownership  in  a  particular 

Ganooolt    property  is  divided  between  two  persons  standing  to  each  other 

KuBima    ui  the  relation  of  mortgagee  and  mortgagor,  these  proceeedings, 

^^^°     when  duly  earried  out,  have  the  effect  of  terminating  the  right  of 

the  one,  viz.,  of  the  mortgagor,  and   perfecting  that  of  the  other, 

ws.j  of  the  mortgagee.    Bat  this  presupposes  the  existence  of 

valid  and  subsisting  rights  in  both  of  them,  and  these  proceedings 

are  quite  ineffectual  when  this  is   not  the  oase.    For  example, 

under  Act  XIV  of  1859,  which  is  the  Law  of  Limitation  g:overn- 

ing  this  case,  the  mortgagor's  right  of  redemption  is  barred  after 

the  lapse  of  sixty  years  from  the  date  of  the  mortgage ;  see  s.  If 

cl.    IS.    In  a  case  where  a  mortgagee  has  boon  in  possession  for 

more  than  sixty  years    of   the   mortgaged   property,  it  is  not 

necessary  for  him  to  have  recourse  to  foreclosure  proceedings. 

On  the  other  hand  where  the  rights  of  a   mortgagee  have  been 

extinguished  by  lapse  of  time  these  proceedings,  if  taken  by  him, 

would  be  quite  ineffectual.  Therefore  if,  on  the  day  of  the  expiry 

of  the  year  of  grace,  a  valid  subsisting  right  of  a  mortgagee 
exists  in  a  holder  of  a  hat-kohalaj  the  omission  of  the  barrower 
to  repay  the  mortgage  loan  before  that  date  has  the  effect  of 
transferring  the  remaining  rights  of  the  latter  to  the  former, 
who  acquires  from  that  date  absolute  ownership  in  the  property 
mortgaged.  But  if,  on  the  other  hand,  the  mortgage  rights  of  a 
holder  of  a  hai-Tcalala  have  been  extinguished  by  lapse  of  time 
or  other  causes  previous  to  that  date,  the  foreclosure  proceed- 
ings, even  if  duly  carried  out,  are  entirely  ineffectual,  and  do  not 
affect  any  person's  right  in  the  least.  This  view  of  the  law  is 
supported  by  the  following  observation  which  occur  in  a  Full 
Bench  decision  of  the  High  Court,  North- Western  Provinces  (1)  - 
*^'' If  there  was  really  no  mortgage,  the  mortgagees  having 
never  advanced  the  money,  or  if  the  mortgagors  have  repudiated 
the  mortgagees'  rights,  and  have  held  adversely  to  them,  and 
without  recognition  of  their   title,  for  twelve   years,  they  can 

derive  no  benefit  whatever  in  this  suit  from  the  foreclosure  pro- 
ceedings." 

(1)  Buldeen  v.  MuseU  Qoldb  Koonwar,  Agra  F.  B  RuL  Iqt  1866-67. 

162  \  see  p.  108. 
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Let  us  see  wliat  are  the  facts  of  this  case  conneoted  with  this 
question.  I  find  that  the  mortgagee's  right  to  demand  posses- 
sion accrued  on  the  9bh  July  1855.  It  is  not  shown  that  since 
that  date  possession  has  not  been  withheld  from  him  '^  in  breach 
of  the  contract  ;'*  it  is  not  suggested— far  from  being  proved— 
that  the  original  mortgagors  and  the  subsequent  purchasers  have 
been  allowed  to  remain  in  possession  with  the  mortgagee's 
consent^  either  express  or  tacit ;  notices  of  foreclosure  are  alleged 
to  have  been  served  upon  one  set  of  defendants  in  December 
1866,  and  on  the  other  set  of  defendants  in  February  1867 . 
therefore^  before  the  expiry  of  the  year  of  grace  in  either  case, 
t.  e.9  on  9th  of  July  1867,  all  rights  of  the  mortgagee  had  been 
extinguished  by  lapse  of  time.  In  this  view  of  the  law  I  hold 
that  the  plaintifE  is  not  entitled  to  a  fresh  start  from  the  date  of 
expiry  of  the  year  of  grace^  and  his  present  claim  is  therefore 
barred  by  limitation. 

With  respect  to  the    other  issue,    I  agree  with  my  learned 

colleague,  for  the  reasons    given  by  him,  in  holding  that   the 

service  of  notice  upon  the  defendants  has  been  proved,  but  that 

the  plaintifE  has  failed  to  establish   that  the  notice  upon  Grisk 

Chunder  Banerjee  was  accompanied  by  a  copy  of  the  application 

to  the  Judge  as   required  by  Regulation    XYII  of  1S06,     I    am 

also  of  the  opinion  that  this  omission  has  the  effect  of  rendering 

the  foreclosure  proceedings  against  the  heirs  of  Qrish  Chunder 

Banerjee^  invalid  and  ineffectual. 

Appeal  dismissed 
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Dknonath 

Gangoolt 

V. 

Nubbins 

Pboshad 

Daib« 
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APPELLATE  CSIMINAL^ 


aI^^IZ.     ^^^  Bir  RMord  Otmdi.  !».>  ahirfJu9Uee,  Mr.  JmiU$  Pkem.  mi  Ur 

II  ■  JuttioB  Morrii. 


QUEEN  V.  GEBALD  HEABE8 .• 


BrUi9h  Subj^^Orminal  Trociiuf§  (Ms,  AH 
Z  (^1872^24 #-25  Vici.,c.  104, #.  9-36  FmI.,  o. 67 (iaium CommiiU .ioQ , 
M,  22  ^  42-2}6i^«rf  Fa<d»>i;  1862,  eL  21— JM«rfPa^^  1865-^^4  4  31^ 

Fici..  c.  34. 

A  Iinropean  Britisli  sabject  in  the  mofassil  wi^b  "oonrtoted  by  %  ICagis* 
iTBte  under  the  proyiBions  of  Oh.  vii  of  Aet  X  of  187)l«  H«  vgupmX^  %o 
the  High  Court  on  the  gronnd  (inter    alia)  that  the  lAagistrate  had  no 

Jurisdiction  to  try  the  case,  inasmuch  as  the  €k)yemor  General  in  Council 
lad  not  the  power  ander  24  &  25  Vict.,  c.  67,  to  sabj  eot  a  European  British 
enbject  to  any  jnrisdiction  other  than  that  of  the  mgh  Court,  and  therefore 
the  profisiona  of  Act  X  of  1872  under  which  the  prisoner  had  been  tried 
were  Mra  vires  and  iilm^l.  Hetd  that  the  jurisdiction  of  the  High  Court 
as  given  by  the  Letters  ratent  is  subject  to  the  legislative  powers  of  the 
Governor  General  in  Goonoil,  and  therefore  .^  Magifltrate  bad  jurist 
diction  to  try  the  case. 

Thb  prisoner  Gerald  Meares,  a  European  British  sabjeot^  was 
eonyicted  by  the  Magistrate  of  Jessore  of  the  offence  of  cansing 
hurt  without  grave  or  sadden  provocation  to  one  P^nchoo^ 
and  was  sentenced  to  two  months'  rigorous  imprisonment.  From 
this  sentence  the  prisoner  appealed  to  the  High  Court  nnder 
the  provisions  of  s.  79  of  the  Criminal  Procedure  Code,  Act  X 
of  1872.  Objection  was  taken  to  the  conviction  on  the  ground^ 
amongst  others,  that  the  Magistrate  had  no  jorisciotion  to  try 
the  case* 

The  case  came  on  for  hearing  before  Phear  and  Morris,  JJ.« 
who  differed  in  opinion  on  bhe  merits,  and  the  case  was  re-argued 
before  the  Chief  Justice  and  Phear  and  Morris,  JJ. 

Mr.  Lotjoe  and  Mr.  Evans  for  the  [appellant. 

The  Junior  Oovemment  Pleader  (Baboo  Juggadanund 
Mookerjee)  for  the  Crown. 

an  order  passed  by  the  Ibgis^ 


(rate  of  Jessorei  on  the  2Mb  Juno  1874, 
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Mr.  £om  contended  that  the    ease  against  the  appelknl  was       '^^ 
not  made  oat  by  the  endence.  qo^bn 


Mr.  Evans  on  the  same  aide.— The  High  Oonrt  has 
e^oluaiTe  joriadiotion  over  Her  Majegty^s  Earopean  eubjects. 
The  provisions  of  Act  X  of  1872,  Oh.  vii,  by  which  the 
GOYemor  General  in  Conncil  has  given  jarisdiotion  to  Magis- 
trates  who  are  also  Jnstices  of  the  Peace  over  European 
British  sabjeotSy  were  uUra  wrea.  The  Indian  Conacils 
Act  (24  A  25  Vict.,  o«  67)  vests  the  Governor  Greneral 
in  Conncil  with  legislative  powers  over  all  India,  bat  s.  22 
of  that  Act  expressly  provides  that  he  shall  not  have  the 
power  to  pass  any  .Law  or  Regulation  which  shall  affect  the 
provisions  of  any  Act  passed  in  the  same  session  with  the 
Indian  Councils  Act.  The  Charter  Act  (24  &  25  Yict.  c. 
104)  establishing  the  High  Court  was  passed  in  the  same  ses- 
sion with  the  Indian  Councils  Act.  S.  9  of  this  Act  provides 
that  the  High  Courts  established  under  it  shairezercise  aU  the 
powers  possessed  by  the  abolished  Courts  subject  only  to  the 
provi^ionq  of  the  Letters  Patent*  CI.  2 1  of  the  Letters  Patent 
of  1862  provides  that  the  High  Court  /'  shall  have  ordinary 
original  airiminal  jurisdiction  within  the  local  limits  of  its 
ordinary  original  oivil  .jurisdiction^  and  in  respect  of  all  persons 
beyond  such  limits  oyer  whom  the  said  Supreme  Court  at 
Calcutta  now  has  criminal  jurisdiction/'  This  is  a  substantive 
part  of  s.  9  of  the  C!harter  Act. 

The  Governor  General  in  Council  is^  therefore,  prevented  by 
the  very  Act  which  vested  him  with  legislative  powers  over  all 
India,  from  making  any  law  or  regulation  affecting  the  exclusive 
jurisdiction  of  the  High  Court  over  Earopean  British  subjects, 
which  it  has  received  from  the  old  Supreme  Court,  That  the 
Imperial  Legislature  never  intended,  the  Governor  General  iii 
Council  to  have  the  power  to  derogate  from  the  ezclu^ive 
jurisdiction  of  the  High  Court,  appears  from  the  circumstances 
which  followed  upon  the  decision  in  the  ease  of  Beg  v. 
Beay  (1).  In  that  case  the  conviction  was  set  aside  by  the 
High  Court  of  Bombay^  who  held  that  the  Bombay  Act  VII 

(1) 7Bom.  H.  C.  Sep..  Or.  6 
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^^"y*  of  1867  nnder  b«  31  of  whicli  the  prisoner  had  been  con- 
QnsEir  vioted^  was  ultra  vires,  the  Governor  in  Oonncil  having  no 
MxABtt  power  to  pass  any  measnre  by  which  the  exclusive  powers  of 
th&  High  Goart^  among  them  ;the  jurisdiction  which  the  said 
Gourt  possessed  through  the  Supreme  Court  over  Uer  Majestey's 
European  British  subjects.  In  consequence  of  this  decision 
the  Supreme  Government  passed  a  special  Act  in  order  to  remedy 
the  defect.  Act  XXII  of  1870  declared  that  the  Acts  passed  by 
the  Local  Governors  in  Council  making  British  European  ;8ub- 
jects  liable  to  tribunals  other  than  the  High  Courts,  shall  be 
deemed  as  valid  as  if  such  Acts  were  passed  by  the  Governor 
General  of  India  in  Council.  But  there  were  strong  doubts 
whether  the  Governor  General  had  the  power  to  pass  any  law^ 
declaring  such  Acts  to  be  valid  ;  and  accordinly  the  Imperial 
Legislature  was  called  upon  to  confirm  them  as  valid  by  34  & 
35  Vict.,  c.  34«  [Couch,  C.J. — ^That  Act  was  passed  merely  to 
make  the  powers  of  the  Local  Governors  co-extensive  with  those 
of  the  Governor  General] .  It  provides  simply  for  the  extension 
of  the  power  of  making  laws  and  regulations  conferred  on  Qtov* 
emors  of  Presidencies  in  India  in  Council  by  the  Indian  Councila 
Acti  24  &  25  Yict.j  c.  67,  s.  42.  There  is  no  mention  here 
that  the  legislative  powers  of  the  Local  Governors  in  Oonncil 
shall  be  co-extensive  with  those  of  the  Governor  General  of  Indm 
in  Council  so  far  as  the  jurisdiction  of  the  High  Court  is  con* 
cerned.    The  Governor  General  had  not  the  power  of  making 

any  law  which  might  ^effect  the  jarisdiction  of  the  High  Courts 
nor  coald  he  declare  that  the  Local  Governors  in  Council  should 
have  the  power  which  he  had  not.  The  Imperial  Legislature 
conferred  this  power  on  the  Local  Governors  to  meet  a  special 
need.  The  powers  of  the  Governor  General  in  Council  remained 
as  limited  as  before.  The  pfovisions  of  Act  X  of  1872,  Ch,  vii, 
by  which  the  Governor  General  in  Council  has  vested  Magis- 
trates, who  are  also  Justices  of  the  Peace,  with  jurisdiction  over 
Her  Majesty's  European  British  subjects,  are  therefore  ultra 
vires,  I  submit,  therefore,  that  the  conviction  is  bad  and  ought 
to  be  quashed. 

The  Junior  Ooverfiment  Pleader  (Babop  Juggadanund  JJLooker^ 
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j6a)»  on  behalf  of  the  Crown,    oontended  that  ihe  conviction  was  1874 

proper  and  legal,  iDasmnch  as  it  was  preposterous  to  suppose  that  q^^^ 
the  Imperial  Legislature  should  vest  the  Local  Grovernors  wiih  v- 
the  powers  which  it  denied  to  the  Governor  General.  Besides, 
cl,  44  of  the  Letters  Patent  1865,  expressly  declares  that  all 
the  provisions  of  the  Letters  Patent  were  to  be  subject  to  the 
legislative  powers  of  the  Governor  General  in  Council.  Hence, 
if  there  was  auy  defect,  it  has  been  cured,  and  the  powers  of  the 
High  Court  have  become  subject  to  the  legislative  prowers  of 
the  Governor  General.  The  provisions  of  Act  X  of  1872  are 
perfeetly  valid,  and  the  conviction  nuder  that  Act  proper 
and  legal. 

Mr.  Evans  in  reply. 

Cur.  adv*  vulL 

The  Judges  differed  in  opiuion  on  the  merits  of  the  case. 
Morris,  J.,  being  of  opinion  that  the  conviction  should  be 
quashed,  and  Couch,  C.  J.,  and  Phear,  J.,  that  it  should  be 
upheld. 

MoBBis,  J.  (after  giving  his  decision  on  the  evidence^  said 
as  to  the  point  of  jurisdiction) : — lu  the  view  which  I  take  on 
the  merits,  it  is  unnecessary  for  me  to  say  more  on  the  question 
of  jurisdiction  that  has  been  raised  than  that,  in  my  opinion,  the 
Magistrate  had  jurisdiction  to  try  the  case. 

Couch,  C.  J.  (Phbae,  J.  concurring.)— -Before  giving  my 
opinion  as  to  whether  the  conviction  ought  to  be  reversed,  I  will 
dispose  of  the  question  of  the  jurisdiction  of  the  Magistrate. 

By  the  Indian  Councils  Act,  1861  (24  &  25  Vicfc.,  c.  67), 
B.  22,  it  is  provided  that  '^  the  Governor  General  in  Council 
shall  have  power  at  meetings  for  the  purposVot  making  laws 
and  regulations,  and  subject  to  the  provisions  therein  contained, 
to  make  laws  and  regulations  for  repealing,  amending,  or  altering 
any  laws  or  regulations  whatever  then  in  force,  or  thereafter 
to  be  in  force  in  the  Indian  territories  then  under  the  dominion 
of  Her  Majesty,  and  to  make  laws  and  regulations  for  all  per- 
sonsj  whether  Britifih  or  nativej  foreigners  or  others^   and  for 
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1^74       all  Oonrts  of  Jasfcice   whstever,    and  for  all  plaoefl    and  things 
Qusm      whateTor  within  the    said  territories^    and  for  all  servants  of  ike 
G-oyernment   of  India   within    the    dominion  of  Princes   and 
States  in  alliance  with  Her  Majestf /' 

These  words  are  as  general  as  they  can  well  be^  and  nndonbt* 
edly  gave  to  the  Legislative  Conncil  of  the  Gbvernor  General 
power  to  make  laws  for  all  Courts  of  Justice^  including  the 
High  Conrti  and  for  all  persons^  whether  British  or  native.  It 
is  then  provided  that  the  Governor  General  in  Council  should 
not  have  the  power  of  making  any  laws  or  regulstions  which 
shall  repeal,  or  in  any  way  aSeot  any  of  the  provisions  of  thtft 
Act  or  any  provisions  of  certain  other  Acts  which  are  named^ 
or  of  any  Act  passed  in  that  session  of  Parliament,  or  there* 
after  to  be  passed,  in  anywise  affecting  Her  Majesty's  Indian 
territories,  or  the  inhabitants  thereof. 

Now  the  Act  for  establishing  the  High  Courts  was  passed 
in  the  same  session  of  Parliament ;  and  the  question  is  whether 
the  provisions  in  the  new  Criminal  Procedure  Code  giving 
jurisdiction  to  Magistrates  over  European  British  subjects  come 
within  the  words  ''afiecting  the  provision  of  any  Act"  passed 
in  the  session  of  Parliament  in  which  the  lodian  Councils 
Act  was  passed.  The  9th  section  of  24  &  25  Vict.,  c.  104, 
the  Act  for  establishing  High  Courts  of  Judicature  in  Indi  a, 
provides  that  "each  of  the  High  Courts  to  be  established 
under  the  Act  shall  have  aod  exercise  all  such  civil,  criminal, 
admiralty  and  vice-admiralty,  testamentary,  intestate,  and 
matrimonial  jurisdiction,  original  and  appellate,  and  all  such 
powers  and  authority  for  and  in  relation  to  the  administration 
of  justice  in  the  Presidency  for  which  it  is  established,  as  Her 
Majesty  may,  by  Letters  Patent,  grant  and  direct,  aubjoct, 
however,  to  such  directions  and  limitations  as  to  the  exercise 
of  original  civil  and  crimiual  jurisdiction  beyond  the  limits 
of  the  Presidency  towns  as  may  be  prescribed  thereby  j  and  save 
as  by  such  Letters  Patent  may  be  otherwise  directed,  and  sub- 
ject and  without  prejudice  to  the  legislative  powers  in  relation 
to  the  matters  aforesaid  of  the  Governor  General  of  India  in 
Council,    the  High  Court  to  be  established  in  each    Presidency 

.ehali  Mrd.ttud  exeroiso  all  juriadictiou  and  ereiy  pti^wer  ft&4 


UsUMtU 


VOIft  i*T.J  HICfH  OOUET.  JH 

•iitluxrtty  wkat^v'e^  k  any  nuuiner  ^mteA  In  any  of  tlie  Oonbi      li74 

in  the  dame  PlMidency   abolished  aacUr  Ae  Att  at  the  time  of     mtu  ^ 

tite  ab(flitioa   of  each  last    mentioned  Goarts/'    Aceordingly  to         ^• 

the  graAmatieal  ooaatrjiction  of  this  aeotioDj  tha  worda  '^aabject 

aad  'WiAoiit  J^rayudioe  ta  the  legislative  powers  in    relabioB  tp 

the '  latbttorB  aforesaid  of   the  Ckvernov   (Jeneral  of    lodm  in 

Ooaocil^  apt>l7  tP  the  ptovisioxi  tint  the  Sigh  Oami  shall  hare 

aad  eseteisa  the  janiidiotion.  of  the  Saptima  GoArt  •  wjiieh  mtUfi 

abolished  nadet  the  Aet.    They  do.  nqft  apply  tQ  th^  f o^^^  part 

of  tiie  afctioo.    Tho  qaostion  th^a  arises^  Aether  the  pi^aTisipaii 

iaith^IiOttom  Pi^toat  as  to  the  ja^isdjtotion  of  the  High  Court 

4M?e  tp  b«  fionsi4ered  as  promioas  of  the  Ajot'  aad   therefore 

GOfiing  within  the  proviso  which  I  have  vead^  that  the  Goyernor 

Gj^f  ciJ.  in.  Council  shoold  not  have    the  powers  of  making  aajjp 

l^wa  oc  regulations  which  should  rejpealj  or  in  any    w^y  afFect^ 

any  ol  ^  pq^jriaio^s.    Now  the  Letters  Patent  which  were  issued 

after  the  passing  of  tfaie  Aot^  provide  in  the  2Lst  clanse  that  the 

Hig4i  Gotttt  AM,  in  respect  of  all  persons  beyond  the  limi^  of 

it^  o^niar^  otiginal  eivil  jnrisdiotion,  have  the  junsdictioa 
whwdi;  the  Supreme   Court  at  Calcutta  then  had.    The  Letters 

•Patent  did  no  more  than  wonld  have  been  done  by  the  Uttor 
part  of  a.  9,  if  they  had  been  silent  as  to  the  jimsdiction  boyon^ 
tho  local  limitt  of  the  ordinary  original  jurisdiction « 

*  If  Herr  llajM^f  had  said  notbiog  about  the  jurisdiction 
beyond  t&ose  limits,  the  jarisdiotion  of  the  High  Court  ov^ 
Earopeam  vBritish  sabjeots  would  have  been  given    by   the  Act 

•  by  the  words  which  say  that  the  High  Court  diall  have  and 
ezoroise^  all  jurisdiction  which  was  vested  in  the  abolithed 
Courts  ;  and  by  the  very  words  of  s.  Q,  if  that  had  been  the  oase^ 
the  jarisdiotion  oVer  European  British  subjects  would  have  beoa 
subject  to  toe  legislative  powers  of  the  Gk)vemor  General  in 
CounciL  It  appears  to  mo  to  be  unlikely  that  the  Legislature 
intended  fbat  if  the  jurisdiction  was  given  by  the  Letters  Patentj 
it  should  not  be  subject  to  the  legislative  powers  of  the  Governor 
General  in  Council,  and  coald  only  be  altered  by  an  Act  of  the 
Imperial  Legsilature  but  if  theLetters  Patent  omitted  to  mention 
it,  and  it  was  given  by  the  HighCourf  s  Act  itself,  that  it  should 
be  subject  to  tho^o  legislative  powers.   That  appears  to  me  tQ 
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W4  be  unlikely  t  stfll  if  we  gather  from  tbe  Aottliai  tbiewaaili^ 
Qvnv  hitestioDf  snd  ik  appeftn  plainly  to  be  so^  we  Bhoold  be  obliged 
to  give  eEEeot  to  it.  After  consideration  of  this  qoestionj  I  think 
that  the  meaning  of  the  words  ''any  provisions  of  any  Act 
pa»ed  in  the  present  session  of  Parliament,  or  heieafter  to  be 
.passed,'^  is  provisions  in  the  Act  itself.  For  instanoSj  there  ia 
the  qnalifioation  joi  the  Judges  of  the  H^h  Oonrt.  Th9 
CkyvenMnrOeaeralm  Cooneilhas  sot  power  to  make  aa  altem- 
tionia  that.  There  is  an  express  provision  of  theAfltnpon 
the  subject.  So  also  in  s.  lb,  there  is  a  provision  giving  to 
the  High  Conrt  superintendence  over  the  Conrto*  which  aM 
subject  to  its  appellate  jurisdiction.  That  again  is  a  provi- 
sion in  the  Act  which  cannot  be  affected  or  altered  by  the 
Governor  General  in  Council.  But  I  am  of  opinion  Hut  the 
words  "provisions  in  the  Act''  do  not  apply  to  what  is 
not  in  the  Act  itself,  but  only  in  the  Letters  Patent  whidi 
the  Act  authorizes  to  be  issued,  and  which  can  only  be  said 
to  be  a  '^provision  of  the  Act  ^*  by  relation— by  what  as 
rather  a  forced  construction,  namely,  that  as  the  eeotioa  says 
that  the  Courts  shall  have  all  the  jurisdiction  which  shall  be 
giyen  by  the  Letter  Patent,  whatever  is  given  by  them, 
becomes  fixed,  ^d  is  in  the  same  state  as  if  the  words  in  the 
Letters  Patent  had  been  in  the  Act  itself.  I  think  that  was 
not  the  intention  of  the  Legislature,  and  what  has  ooenrred 
subsequently  confirms  me  in  that  opinion.  By  s.  42  of  the 
Indian  Councils  Act,  power  to  make  laws  and  regtilations  was 
given  to  the  Gcvemors  in  Council  of  the  other  two  Presidencies^ 
and  it  was  provided  that  they  should  not  'liave  the  power  of 
making  any  laws  or  regulations,  whch  shall  in  any  way  affect 
any  of  the  provisions  of  that  Act,  or  of  any  other  Act  of  Pte« 
liameot  in  force  or  thereafter  to  be  in  force  in  such  Presidency.'' 
The  difference  with  respect  to  them  being  that  they  camiot  pasi 
an  Act,  which  will  affect  any  Act  of  the  Eoglish  Legislature  in 
force  in  India,  whereas  the  Governor  General  in  Council  can 
do  so. 

Two  of  the  Judges  of  the  High   Court  at  Bombay,  in  the 
caso  of  Queen  y.  Beay  (l),  held  that  the  Legislative  Council  of 

(I)  7  Bom.  H.  0.  Sep.,  Or,,  6. 


V. 

Mkabiv. 
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• 

Bombay  bad   nofc  power  to  confer  criminal   jorisdiction    npon       ^^"f^     . 
Magistrates   in  the   mefassil  over  British-born  sabjects.    One      qwm 
of  them  considered  that  the  jnriediction  over  British-born  sabjects 
was  given  exelnsively  first  to  the  Recorder's  Gonrt^  and  through 
that  to   the   Supreme  Conrt^    by  87    Geo.  III.  c.  142^    s.    10 
and  he  held  tiiat   the    Act  of  the  Bombay    Legislative  Coiinoif 
afibcted   the  plroviaions  of  that  Act.    The  otber  learned    Jndge^ 
Sir  Gharies  Sargent^  appears  to  have  rested  his  decision  npon  the 

ground  tiiat  the  Act  of  the  Bombay  Legislative  Council  affected 
the  proYisiooBS  '  of  the  High  Court's  Act.  But  they  both  agreed^ 
in  bedding  that  the  Aet  of  the  Bombay  Legislative  Oounoil  was 
▼oid«  Upon  tlus  a>  Act  was  paseed  by  the  Legislative  Council 
0f  the  Govelmor  General  (Act  XXII  of  1870).  In  that  it  is 
yedted  that  ''the  Qovernors  of  the  Presidencies  of  Fort  St. 
Qeovgd  and  Bombay  in  Council,  and  the  Lieutenant-Oovernor 
of  Bengal  in  Oauncihhave  severally  passed  divers  Acts  pur« 
porting  to  apply  generally  to  all  persons  within  the  local  extent 
of  the  said  AMb,**  and  '^tbat  doubts  have  been  raised  as  to  the 
validity  of  saoh  Acta  in  so  far  as  they  affect  to  render  Euro. 
pean  British  subjects  liable  to  be  convicted  and  punished  by 
tribanala  othw  than  the  High  Courts  of  Judicature  at  Fort 
William^  Madras  and  Bombay,  and  ^^for  the  purpose  of 
removing  such  doubts/'  it  is  enacted  as  follows: — ''Every 
such  Aot  passed  by  the  €rovemor  of  the  Presidency  of  Madras 
in  Council  or  by  the  Grovernor  of  the  Presidency  of  Bombay 
in  Counoil,  or  by  the  Lieutenant-Grovemor  of  Bengal  in 
Coanoil  ahalli  so  &r  as  regards  the  liability  of  Enropeail 
British'  anbjecta  to  be  convicted  and  punished  therennderj 
be  and  be  deemed  to  have  been  as  valid  as  if  it  had  been 
passed  by  the  Governor  General  of  India  in  Council  at  a  meet- 
ing {or  the  purpose  of  making  laws  and  regulations."  The . 
Legislative  Council  of  India,  doubts  having  arisen  in  conse- 
quence of  the  decision  of  the  Bombay  High  Court  as  to  the 
power  of  the  local  Legislature  to  make  European  British  subjects 
liable  to  be  conVioted  and  punished  by  other  tribunals  than  the 
High  Courts,  by  declaring  those  Acts  to  be  as  valid  aa  if  they 
had  been  passed  by  the  Governor  General  in  Council,  assumes 
that  it  has  the  power  to  subject  British  subjects  to  a  jurisdiction 
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1974;      oUierihM   ibafc  of  the  High  Cocurti.    ThuluiTiDg  bete   dMe, 


qa%M^      bab  thwe  beiag  still   a    difficalty  bb  to  tba  fartbcM*  ezeraBO  -  crt 

H]^^     tbe   power   by  tl;ie   Local   Legidatavee^   Act  XKSI  of    ISTO 

only  makiag  valid  Acts  whioh  had  been  parsed,  afi  Act  of  the 

Imperial   LegielataTe   was  passed,  namelyj  the  34  &  85  Yiet., 

a   U.    This   recites  that  «'ii  is   expedient  that  the   power 
of  msJbing.  laws  and   regalationB  oonferred  on   Ooiwnora  of 
Presiidanoies   in  India  in  CSoanoil  by   the  Indian  Coimdik  Aet^ 
m  &  25   Viot.,a   67,  s.   42^  shonid  in  certain  jreepeote   ba 
USteikded/'  and  it   prondes  in  the  lat   seotiaD  that   '^no  law 
or    r«!ga],ation    heretofore    made  or    henelter    te    be    made 
by  9^J    QoTomor  or    Iiientenant-Qoremor  %u  CSomeft  in  India 
ii^  niannev  prfscribed  by  the  aforesaid  Aotdmll  bo  intaUd  only 
by- reason  that  it  confers  on  Magistrates^  being  Jnstiees  of  th» 
PeaoOj^  the  same  jarisdiction  over  Earope«i  British  sabjeots^  a^ 
each  Governor  or  Lientenaot-CtoverncMr  in   Oo«Dcil»  by  ^egula*' 
(ions  made  as  aforesaid  coald  have  lawful^  eofofyrt^  or  conld 
la^wfoUy  confer  o». Magistrates  in  the  exetfoiae  ol'^MMify  over 
natives  in  the  like   cases/'    Now  if  ii  had  be^n    anpposed    by 
the  Imperial  Legislaturoy  that  the     Legislative   Oonncfl  of  the 
Governor   General  had  not  the  power  which  ii  hAd  to  alter   or 
affect  the  jnrisdictioa  over  Baropean  British  snbjeots,  we  shonKI 
expect   to  find  it  conferred   by  this   Act^  beoanse  it  caancrt   be 
anpposed   that  the  Imperial   LegislatDve   wotrid  g^va  to  •  the 
G-ovemors  in  Oonneil  of   Madras  and    Bombay  a   power  which 
it   did  not  intend  the  Crovemor  Oeneral  in   Cbfancil  to  hare^ 
Bat  not  only    is   this  not  done^  bat  the   Act  XXHl  of  1870  of 
the  Governor  Gceneral    in    Conncil    is  noticed    in  b;  S^  and  its 
validity  is  reoognised  by  its  being  provided  that  the  Governors 
of  Madras  and  Bombay  and  the  Lieutenant-Governor  of  Bengal 
in  Council  shall  have  power    to  repeal  or    amend  any  of  '   t;he 
Acts  declared  by    it  to  be    valid.     So  there  is  in  this  Aet^  34  A 
85  Yict.  ,c.Si,  to  my  mind  a  dear  recognibion  of  the  etistence  of 
the  power  of  the  Goveraor  general  of  India  in  Oonneil  to  Bttbject 
Burojpean  British  subjects  to   a  jHiriadiotion   other  than  that  of 
the  Stigh  GboHs.    It  appers  to  me  to  be  a  Legielative  exposition 
of  the  meaning  of  the  words  in  the  Indian  Oonncils  Act  '^rovi- 
tiione  of  tbie  Aot  or  of  any  Act  hereafter  to  be  paesed.'^ 


« 

laialbM^oreoffirpiaioii   tlu^t  fliare  Has  t)owege  to  make  the       ^^^^ 
proftebms  is  lih^  nefw  Obdd  of  Orimmiil   Procedore  relating     Q""*^ 
to  Bnrop^an  BKeisb  subjects.  mMB. 

An  allasioii  wa^  made  in  the  coarse  of  tke  argnment  io  a 
danBQ  in  the  second  I^e^ters  Patent  of  tins  Court  issued  in  1895 
by  whioh  h^v  Majjesty  declared  that  the  pvovisipns  of  tbat  Obarter 
ato  sttbJQoi  to  the*  togislatvva powers  of  Ae  Gtewmor  Ctoneral 
i&CtooAdiL  Ifrapptarsto  me  as  I  iotiinatecl  in  Ilia  6oune  of 
ihe' ai^thnent  Ihat  tMd  ft  only  a  declaration  wbbt  the  law  wa^ 
inserted  perhapa  for  the  pprposa  of  clearly  showing  that  tho 
jurisdiQtion  was  subject  to  the  Indian  Legislature.  If  the 
decisiaQ  6f  4he  question  depended  upon  whether  Her  Majesty 
kad  pow«r  to  make  this  provision^  and  to  subjeet  the  provisions 
dith6  Letters  Patent  to^  the  legfslativo  powers  of  the  Qeverno^ 
General^  there  would  be  ,much  greater  difficultly  in  it.  But  my 
judgment  19  not  founded  upon  that.  I  think  it  is  no  more  than  a 
dedavalioBofiiAat  wwitiie  steta  of  the  law^  and  what  it  would 
hatrfr  b^oti  whoMiev  that  dUuoe  liad  not  baen  in  tha  Xiatievs  Patent* 

Conviction  upheld. 

>  . . .  ^    .- ' .  , 

,      PRIVY  COtlNCIL.  ' 


OOLAGA^PA  OHETT*   (PiAiTirp)  v.  B.  AnBUl'mTO'r.  Colibctob 

OP  TRiCHlNOPOfcY,  AND    "^AgiHT  OF    tHB  CoUllTCr    WaKSS,  CM  BKHALF  OJ 

Mi  liinba'^aM   09^  ChUMDAMA   BAMAKBISTHA  NALKfiAAxa 

OSHBBB  (i>IIFSW)4]»t&,) . 

'ittE  eOLLKGT&ft.OF'TRlCHiNOPOLT,  oKBttfAi«op  MB  GovBRHoa 
or  FoBT  St.   Gbobgb  (BsfBNBAirT)  0.   LEKAMAKI»,  riRsr  WiBoir  of      P.  C  * 

.  TBb'  LAltfe    ZtWaDAB  'UKOB  ]>ECBAtta  (Fl«AlNXW)  AliP  TQB  ZWIINDA A         1673 

01'  KAftlJTSia A?U£I  (DBra9l>A2vz J  Nov.  25, 26 

PSDDA  AMANI  and  CHIKN  AMANI,  2irn  abb  3bb  Widows  0FieBait<is        1874 
ZiKlNDAB,  ADMITTED  AS    Plaibtiffs  aftbb  thb  Dbath  OF  LEKAMANI   Jan.  7, 14, 
(PiMlxinrs)  b.  TBJQ  ZVm»J)J^  OF  ^ARUJ^OAPU^ll  (Dbbsstdant,)      15, 16. 

March  14 
'     [On  app^  f roin  th^  High  Ooart  Of  Ju*Cfttnpe  air  MadMur.  \  


Unsettled  PoUiam—HerediUiry    Ten^e^Evidenee-^Proprieior' of  Lana^ 
Benffd  Codf  of  1793'-Prhjfiimfy  Poghession-'MadfM  Beff$.iXV  md 
'SSMlof^B^^Com^fuOumofSta*^^  . 


The  a$)rma<iive  words  of  ModrasBegtilaiitm^EXY  xAY¥A,  s.  t,i/fao  preamMlft 
foererto  fbntiiiig  no  psrt  of  theean^etibiuit,  did  not^eitiun^gtvete  er  tslMawaj 

•Prilwni:^Sia  f  •  V.  Colvilb,  6rB  B.  t^BACobK,  Sik  M.  R  Sittitt, 

'    '      ^  '  4iiD'Bia  B»  Pi  OOIOIBB^ 
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1874        from  the  former  owners  of  lands  nob  permanently  asseesed*  any  rit^lg 
which  they  then  had*  It  merely  veeted  in  all  aemindara  an  heMditeiy  ngh^ 


GssnT      at  a  fixed  rerennenpon  the  ooncloflion  of  the  permanent  aaieetment  with 

V.  them. 

Abbothkct,      rp^g  words"  propKetors  of  Unds  "*  as  nsed  both  in  the  Bengal  Code  of 

poLLicTOB  or  IT^^i,  and  in  the  Madras  Code  of  1808,  have  a  technical  signification.  They 

T£JCHiMopoi.T  refer  to*'  semindars,  independent  lalookdarsi  and  othersi  who  pay  the 

Lbkax AHL    I'^'V*'^^  Mseesed  npen  tbeir  estatee  immediately  to  Gofemment.'*  80  also 

the  words '<  preiprietaiy  posseBSion  "nthe  neilal-of  Bfignhtkai  XXT 

'^  9.    ^"^  of  1802»  means  the  posseisioa  of  a.person  who  is  alproprialor  aooording  to 

ZmiHDAR  or  the  technical  meaning  of  the  term. 

JiAauKQA*        According  to  the  trae  oonstmction  of  Madras    Begolations  XXV  and 

^^^^^       yXXT  of  1802,  the  Legislatnre  recognises  the  right  of  private  property, 

and  does  not  assert  a  right  on  the  part  of  GoTeniment  to  depriTo  or 

disposeess  semindars  in  their  lifetime,  or  their  heirs  after  theirs  deaths  i» 

dependently  of  any  considerations  oonneeted  with  the  reaKiation  of  the 

publio  reyenue.    It  provides  for  the  protection  of  the  reveooe  from  invalid 

lakhiraj  grants,  and  for  the  mode  of  trying  the  validity  of  the  titles  of  per* 

sons  claiming  to  bold  their  lands  exempt  from  the  payment  of  revenue. 

There  is  no  long  uniform  enrrent  of  decisions  at  MardHtf  snflleient  to 
ahow  that  every  poUiam  not  permanenUy  setteldjaneoessaiy  only  a  temuw 
lor  life,  or  at  the  will  ol  the  Government.  Baoh  case  must  depsnd  npon 
its  own  particular  circomstamses.  The  existence  of  a  proprietary  estate 
therein^and  the  tenure  by  which  it  has  been  held,  are  matters  judicially 
determinable  on  legal  evidence. 

In  India  the  proof  of  possession  or  receipt  of  rant  by  ^  person  who  pays 
the  land  revenue  immediately  to  Government  is  prund  /ac»«  eridenoe  of 
an  estate  of  inheritanoe  in  the  case  of  to  ordinaiy  semindarL  The  evi* 
dence  is  still  stronger  if  it  be  proved  that  the  estate  has  passed  on  one  or 
more  occasions  from  ancestor  to  heir.  There  is  no  difference  in  thia 
respect  between  a  polUam  and  an  ordinary  aenundarL 

Under  Hindu  law,  it  is  not  necessary  in  order  to  render  a  child  legiti. 
mate,  that  the  procreation  as  well  as  thefoirth  shooldtake  placeafter 
marriage. 

The  first  of  these  eases  was  en  appeal  from  a  jadgment  of  the 
High  Cioart  at  Madras  (Beotland^  CJ.,  and  HoUoway,  J.),  dated 
the  13th  May  1870,  reversing  a  deoision  of  the  feting  Civil 
Judge  of  Madura,  dated  the  14th  April  1869. 

Gondama  Bamakriahtna  Naiker,  aemindar  of  Gnndama  Noiki^ 
noor,in  the  distriot  of Madora^oontraoted  a  loan  from  the  plaintiff j 
in  order  to  disoharge  arrears  of  Gaverament  reTennOj  and  make 
certain  necessary  repairs  of  dams  on  his  estate*  In  1863,  there 
wasdoctottitpUusitiS  tkaaomol  &b.  29|788j  for  whioh  ho 
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Kod  in  tfae  fXfilGMrt  olMtdaim.'  Tbatsuit  wm  (wminated  1874 
Iqr  i^  ramMMtd^  dated  26ili  April  1864,  ^^ek  pfro^ded  for  Oolaoappa 
paymmt  bj  tlio  I«to  semindftr  of  tho  mm  of  Bs.  82^9  by  fiTO  ^"f^ 
aniniftl  instaltneiitot  ^o  plaintiff  in  de&nll  of  any  one  instftiment  Abbothnoi^ 
to  be  at  libeHy  to  issno  ezciontion  for  the  whole  of  the  unpaid 
balance  againat  the  seaindari.  No  deoree  was  drawn  up  in 
tennB  of  this  rassmamm,  it  beittg  the  piMtioe[  of  the  Oonrfai  at 
*hat  time  to  treat  a  nmnama  as  eqnivafent  Co  a  decree,  and  to 
«xeente  it«  as  snob.  When  the  plaifttiff  in  Deoembbr  1865 
applied  for  ezeention  thereof,  it  was  refnsed,  owing  to  a  recent 
decision  of  the  High  Court  which  had  ruled  tikat  process  of 
execution  could  not  issue  on  a  rcmnaiiiat  (1).  Accordingly,  the 
plaintiff  su^  the  semindar  on  the  romofiia ; .  and,  on  his 
^eath  shorMy  afterwards,  filed  a  plaint  in  tfae  Court  of  the  Civil 
Judge  of  Madura,  upon  the  same  instrument,  to  recover  the  sam 
of  Bs.  89,678,  bemg  Ike  principal  and  inter^t  then  due  on  if 
To  this  suit  he  made  defendants  the  Collector*  as  agent  of  the 
Court  of  wards  which  held  the  estate  doring  the  minority  of 
the  kto  aMuindar's  sen,  the  manager  of  that  estate,  ibe  appointed 
guardian  of  the  minora  and  the  mother  of  the  minor  as  his 
natural  guardian. 

The  oanteation  of  the  Collector  was  that  the  aenundaii  was 
an  unsettled  poUiam,  for  which  no  permanent  simai  had  been 
jg^nted ;  and  that  a  sanod  mUkiat  iitimrar  («.6.;  satiod  granting 
the  proprietary  right  in  perpetuity)  was  necessary  in  order  to 
constitute  a  aemindari  hereditary  property.  He  submitted  that 
the  appointment  of  a  successor  to  the  semindari  depended  entirely 
upon  l^e  wiU  and  pleasure  of  the  ruling  powert  which  had  duly 
appointed  the  minor  as  the  successor ;  and  that,  as  the*min<nr 
succeeded  to  the  aemindari  not  of  virtue  by  any  hereditary  . 
right  but  by  the  will  and  pleasure  of  Government,  tibe  zemindari 
in  his  hands  was  not  liable  for  any  portion  of  the  amount  secared 
by  the  razinatna  of  the  late  semindar,  who  had  only  a  life* 
interest  in  the  estete. 

It  was  not  disputed  in  this  appeal  that  the  debt  sued  for  was 
bona  fide  due  by  the  late  zemindar,  and  that  the  zemindari  was 
in  fact  an  unsettled  poUiam. 

(1)  8«  D^rbha  VcnkKhB^ki  v.  Fufvlla  <kmg(ria,2  lIad.U.0.  Bn»t  305^ 
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1874       >  nie  Oifil  lodge,  tot  tbH  14lli:  A^^  ISM^  'tipcMl  tho  erronxMl 

OotftOAppA  ibat  the  ebtate  Inul  beatt  praserrad  intibefe  b^  tiii  Iohi,  iMsAx  hsA 

Cumt     1^^  contracted  for  a  ncoaiiarj  porpois,  in  ordto  tK>  {mv«ii<l 

jLBBi7T8iHy*.  Iha  lale  of  tiie  .Mmindari  for  arvcani  pi  peifhkaBh   ^MV«oto>/ 

Aceread  m  &Tor  of  tha  plabtiff,  aad  ordafad  Uia  daaraa  to  M 

aatiafied  out  ^f  ilie  teaoiae  af  iha  aamindavi. 

Qa  Iha  18th  May  1870,  Aa  Bigh  Oosrl  «t  Madbaa  m^tt^ 
tha  daocaa  of  Iha  GItII  iodg^  ao  far  ai  ii  haM  Ikat  tlia  dearM 
diodldbeaatiAfiedoabof  ihjdfa^eDttaoI thoaaaiiiltiarf  (I).  '  ' 
Ilia  deeroa  of  the  Hi|tli  Court  ^aa  iftot  bpipeftlad  f^om  dufliig 
tha  aiz  motitha  alkywed  by  laff  for  Vhat  par]fK>sa.  '  Oil  the  27 A 
AfrU   1871,   tUe   High  Oou t  of  Madras  deaided  tbfr  oaae  oC 

X^^moiu  ▼;  Sritmt  Banga  XHstna  MuUu  Vlrd  Paohaytt 
Naiker  (£)«    Thocb  Ldamami,  tha  wMpw  aif  tfia  Uto  aamiftdor 

of  Maraagapori,  which  waa  ati  naaattlad  poUj^ani  tfneid  the  viMr 
brother  of  her  lale  hnaband,  and  the  Colldotor  .o£  Tridhialti^y 
as  agent  of  the  Oonrt  of  Warda  which  bald  tha  <aatate  on  hia 
behalf,  to  reoovar  poasaaaion  of  tha  eataie  <aa  next  of  Un  to  her  lata 
hnaband.  The  High  Oeart,  contrary  to  fta  own  rnlitfg  in  thte 
pnBsant  oaaa,  decided  that  am  nntettlad  vpolliatn  <#ai  not  aooaii- 

aarily  a  mere  life-estate,  which,  on  the  death  of -eaoh  haldar 
vaveited  to  tha  Government  ?  lind  that  the  unsettled  polliaan  of 
Mavnngapnfi  then  in  dispnto  waa  an  ancestral  heire^tiiiairy  estate 

which  had  devolved  through  several  generations  m  the  ordfnary 
course  of  legal  Bctccession*  Thereupon,  the  pluntlff  in  the 
I»^ent  case  applied  for,  and  obtained  special  leavia  to  appeal  to 
Her  Majesty  in  Connerl ;  showing  that  he  had  taken  the  earliest 
opporinnity  of  applying  after  the  conflict  ^  tolfiigs  in  tha  High 
'Court  had  accornedi  and  mbmit{»g  thcrit  the  title  tt>  itaiaoroiiB 
estates  io  the  Presidency  of  Madraa  depended  upon  tha  quastioiL 
at  issue  in  the  case. 


Mr.  Field,  Q.C.,  and  Mr.  J.  D.  Mayne^  for  the  ^pp^Ilautj 
contended  that  the  High  Ck>art  waa  wrong  in  laying  down  as  a 
general  proposition  of  law  that  avery  unsettled  poUiam  waa 
necessarily  a  life  estate  only,  and  non-heritable,    reverting  to 
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the  Governtnent  on  tha  deatli  of  eftch  bolder.  PoUigars  in  ^874 
possession  can  exercise  all  the  right  of  absolute  ownershipj  Oolaoappa 
and  jmmd/oc^i  amongst  Hindas,  all  prpperty  is  hereditary,  '^^ 
and  in  the  son's  hands  is  liable  for  the  debts  of  the  father.  Foi:  Aibuthmoz^ 
the  history  of  PoUigars*  see  the  Manual  of  the  Madura  Districi^ 
compiled  from  official  sources  by  Mr.  Nelson^  by  order  of 
the  Madras  GovernmeDt;  and  the  Madras  Regulations  XXV 
ftnd  XXXI  of  1802  and  lY  of  1822.  The  loans  made  to 
the  late  semindar  had  been  for  beneficial  and  necessary 
purposes^  were  binding  upon  the  estate,  and  both  on  religious 
And  legal  grounds  bound  the  heir— ^Strange's  Hindu  Law^  p.  16G; 
and  Hunoomanpersatid  Panday  v.  MiLssamut  Bdbooee  Munrdj 
Koonweree  (1) .  If  the  general  proposition  of  law  failed^  viz,, 
that  no  unsettled  polliam  -  could  be  hereditary*  no  evidence 
had  been  given  of  special  circumstances  applicable  to  the 
eemindari  which  in  any  way  limited  its  tenure.  There  waa 
no  evidence  that  the  late  zemindar^  or  any  of  his  predecessors, 
bad  held  the  estate  as  a  life-estate  only^  or  had  derived  it  from 
the  Groverninent.  There  are  several  Madras  cases  which  show 
that  unsettled  polliams  may  be  hereditary;  see  No.  13  of  1813^  1st 
Madras  Select  Reports,  p.  78  ;  No  11  of  1846,  p.  141 ;  No.  14 
of  1817^  Madras  Decisions^  1857,  p.  51;  and  Madras  Decisions 
1860,  p.  7 ;  Naragunty  Ijuichmeedavamah  v.  Vengama  Naidoo  f2) 
and  Ths  Collector  of  Madura  v.  Veeracamoo  Ummal  (3).  In  'the 
absence  of  evidence  to  the  contrary,  the  polliam  must  be  assumed 
to  be  hereditary*  Even  if  a  sanad  had  been  taken/* that  would 
Bot^  in  the  absence  of  other  evidence,  rebut  the  presumption—-" 
Kooldeep  Narain    Singh  v.     The  Oovemment    (4).    The    argu-  ^ 

ments  in  favor  of  this  polliam  being  a*  mere  lite-estato 
revertible  at  each-  death  to  the  Government,  are  drawn  from  the 
Madras  Regulations  above  referred  to^  and  certain  decisions  of 
the  Sudder  Courts  under  Regulation  XXV  of  1802.  For  the  • 
practice  of  the  Indian  Government,  see  the  preamble  to  Bengal 
Regulation  I  of  1793, ,  and  the  preamble  to  Madras  Regulation 
XXVof    1802.    All  holders    of   estates,  whether  permanently 

(1)  6  Moore's  I.  A.,  393.-  (4)  11  B.  L.  R.,  71  j  S.  C,  14  Moore's 

(2)  9  Moore's  X.  A.,  66.,  I.  A..  247. 

(3)  Id.,  446, 

18        * 
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^^^*        settled  or  not,  were    treated  as  proprietors^  wbo    were  Imbla   to 
OoLAOAppA    eTictioD  when  their  rent  was  in  arrear. 

OHrrrr  ^^.^  Forsyth,  Q.C-,  and  Mr.  ff.C.  Merivah,  for  the  firet  retpond- 
AiBOTavor.  ent,  contended  that  the  poUigars  were  nerer  treated  as  abooktd 
proprietorsi  bat  as  holders  of  estates  which  were  liable  to  be  dealt 
with  in  various  ways  by  the  Oovernment.  They  did  not  acquire 
proprietary  rights^  but  were  mere  public  officers  in  possession  of 
certain  Loldings^  until  a  permanent  settlement  of  revenue  payable 
to  Government  was  made  with  them,  and  sanads  were  granted 
to  them.  To  show  the  variety  of  holdings  by  poUigars,  and  tha 
diversity  in  the  course  of  devolution  of  polliams^  they  refer- 
jred  to  the  judgment  of  the  Madras  High  Court  in  Lekamani  v. 
Srimat  Bunga  Kristna  Muttu  Vira  Puchaya  Naikar  (1).  In 
ihatcase  the  Court  received  evidence  to  show  that  the  Govern- 
ment appointed ;  in  this  case  it  was  assumed  in  the  Court  below 
that  by  the  general  law  regarding  poUiams  for  which  no  sanad 
had  been  given,  they  were  non-hereditary,  and  reverted  at  the 
death  of  each  holder  to  the  Government.  If  this  general  law 
failed,  the  case  ought  to  be  remitted  to  the  Madras  Courts  to 
lake  evidence  upon  the  issuci  whether  this  polliam  had,  in  the 
course  of  its  history,  gone  by  appointment  of  Government^ 
either  to  the  late  zemindar  or  his  predecessors. 

The    further    argument  of  this   appeal  then  stood  over  until 

the    second  appeal,    which  involved  the  same   point  as  to   the 

heritable   character  of  an   unsettled  poUiam.or    zemindari,  were 

ready  for  hearing  (2). 

^  The  second  and  third  appeals  were  from  decrees  of  the   High 

TwcHiKopoLT  Court  of  Madras  in  a  suit  brought  by  Lekamani  against  the 

LsKAMAHL   Collector  of   Trichinopoly ;    the  first  being  by  the  Collector  ot 

Trichinopoly  from  a  decree  of  the  High  Court  (Scotland,  C.J., 

PiddaAmahi^^^  Innes,  J.),  dated  the  27th  April  1871,  deciding  that  the  right 

Maeuhoa.^'  of  succession  to  the  zemindari   or  polliam  of  Marungapnri  was 

i^vBi.       hereditary  and  cognizable  by  the  Civil  Court,  and  did  not  depend 

•olely  upon  the  will  of  the  Government  ;  the  second  being  by  the 

anrviviug  widows  of  the  late  zemindar  from  another  decree  of  the 


(I)  6  Mad.  H.  C.  Bep.,  226. 
(2)  For  the  further  argument»  see  p.  126 ;  and  for  the  judgment,  see  p.  140$ 
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Sftid  High  Court  (8iih  November  1871)  in  the  same  nit^  dedding       Wi 


that  the  above^meationed  reapoadeot,   named  Baoga  Kxiahna  Collioidb  tfv 
Hatha  Yira  Pacbaya  Naiker,  the   then  zemindar  of  Maraoga-  ^»^»afo¥wt 
pari^  waa  the  legitimate  half-brother  and  lamfwl  heir  to  the  late   Lkamami^. 
zemindar  in  priority  to  his  widow.  ^    '~' 

The  aait  was  brought  on  the  21at  Anguat  1868^  in  the  Court  zmrnmuttB 
of  Trichinopoly,  by  Lekamani  againat  the  aaid  Collector,  to  XAamifliin 
recover  the  zemindari  and  other  property  of  her  late  liuaband 
aa  hia  heiresa  and  representative.  The  Collector  was  aued  in 
hia  capacity  of  agent  to  the  Conrti  of  Wards  which  had  aasnmed 
the  management  of  the  late  zemindar^a  estate^  and  aa  goardi^ 
of  the  minor  zemindar. 

The  Collector  pleaded*  aa  in  the  previoua  aait  broaght  by 
Oolagappa  Chatty^  that  the  polliam  was  an  nnaettled  one ;  that 
the  right  to  nominate  a  ancceaaor  waa  vested  in  the  Govern-* 
ment^  who  had  exercised  that  right  in  favor  of  the  minor 
zemindar^  and  the  exercise  of  that  right  by  the  Government, 
being  an  act  of  State^  could  not  be  queationed  by  any  Munioipal 
Coart;  that  even  if  the  polliam  were  a  settled  one,  and 
devolved  by  hereditary  succeasion,  the  minor  zemindar,  aa 
undivided  half-brother  of  the  late  zemindar,  was  his  rightful 
heir,  in  priority  to  the  widow ;  and  that  the  late  zemindar  in  a 
letter  to  the  Collector  had  requested  him  to  recognize  the  minor 
aahis  heir, 

•  On  the  80th  July  1869^  the  minor  zemindar  having  attained  hia 
majority  waa  added  aa  a  defendant  and  entered  into  a  rati* 
nama  witli  the  plaintiff  Lekamani  having  for  ita  object  the 
compromiaeof  the  anit.  The  Collector,  however^  was  allowed  to 
be  heard  on  the  ground  that  he  had  not  made  over  the  zemindari 
and  had  not  been  relieved  of  hia  responsibility.  On  the  Ist 
September  1869,  the  Civil  Judge  ruled  in  favor  of  the  CoUector'a 
contention  aa  to  the  polliam  being  an  unaettled  one.  and  the  right 
of  aacceaaion  thereto  being  vested  in  the  local  government,  and 
diamiaaed  the  aait.  The  plaintiff,  accordingly*  appealed  to  the 
High  Court  making  the  aaid  zemindar  the  aole  reapondent; 
The  Collector  petitioned,  that  he  might  appear,  and  be  heard 
on  bo«faalf  of  the  Covernment,  and  ev'entually  waa  admitted  aa 
a  party  reapondent.    Farther  evidence  waa  therenpon  taken  by 
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W4  the  Higli  Covrt,  wliioh  ontbe 27tli  April  187 1  decided,  first,  tbafe 
CdUKotoft  or  ^^®  B°i(  ^M  cognisable  by  a  Civil  Conrt ;  and  leoondly,  that  Ith^ 
TuoBiMoPoLT  p^m^Q^  ^1^3  ^Q  ancestral  hereditary  eilate  (1),  and  therMpon 
LBKAMAm.  directed  an  issne  to  be  tried,  whether  the  half-brother  wer» 
Pbi>^[]^]u^i,x  legitimate  or  not.  This  iesae  was  foand  by  the  Zilla  Jadge  in 
..  *'  favor  of  the  said  half-brother,  and  his  finding  being  oonfirmed  by 
MuRUHOA-  the  High  Conrt  on  appeal,  on  the  2dih  November  1871,  th» 
widow's  snit  was  dismissed  with  opsts. 

From  the  first  decree  the  Collector  appealed^  and  the  seeond 
and  third  widows  of  the  zemindar,  who  had  been  made  plaintiffs 
en  the  death  of  Lekamani,  filed  an  appeal  from  the  second 
decree. 

FiddaAmaki  •  '^^  ^^''^  appeal  namely  that  of  the  widows,  was  first  heard, 

ZnoNDABor      ^^-  ^o^^tK  Q.O.,  Mr;  Macphersorif  and  Mr.  /.  B.   Kartan 
.Maeukoa-  appeared  for  the  Collector  and  the  zemindar. 

Mr.  /.  V.  Mayne  and  Mr.  F.  C.  J.  Millar  appeared  for 
the  widows. 

For  the  appellants,  the  followings  authorities  were  cited 
on  the  question  of  legitimacy  : — 

Menu,  ch.  vi.,  ss.  85 — 37  ;  ch.  ix,  si.  8,  158— J61,  ITS,  & 
180  ;  Mitakshara,  ch.  i,  s.  11,  vv.  1,  2,8i  &  19  ;  3  Colebrooke'a 
Digest,  pp.  1 56,  173,  224,  &  271  :  Smriti  Chandrika,  ch.  z,, 
8S.  1 — 5^&12;  Madhaviya,  ss.  27  &  32  ;  Mayakha,  c.  iv^ 
s.  4,  vv.  41 — 46;  Dattaka  Mimansa,  s.  1,  vv.  33,  35,  &  44  J 
Dattaka  Chandrika,  a.  li  vv.  8  &  9 ;  and  Norton'a  Leading 
Cases,  p.  495. 

Counsel  for  the  respondents  were  not  called  upon. 

The  judgement  of  their  Lordships  was  delivered  by 

■ 

Sir  Baenes  Peacock  (who,  after  discussing  the  evidence^ 
continued)  : — Their  Lordships  think  that  the  High  Court  came  to 
a  correct  conclusion  that  a  marriafife  did  take  place  between  tha 
father  and  mother  of  the  child  prior  to  its  birth ;  and»  assnmiag  that 
the  High  Court  are  correct  in  finding  that  the  child,  although 
born  after  marriage,  was  procreated  or  begotten  before    the 

(1)  6  2iad.  H.  C.  Bep.,  208« 
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maniagetook  place^  their  Lordships  are  of  opinion  that  that       1B74 
Ooiirt  came  to  a  right  conclnsios^  in  point  of  law^  that  the  child  pbddaAmami 
WM  legitimate.  z«.i»a.  o. 

The  point  of  illegitimacy  being  established  by  proof  that  the  Mabunoa* 
prooreaHioQ  was   before  marriage    had    never  suggested  itself        ^   * 
erea  to  the  learned  Qoonsel  for  the  appellant  at  the   time  of  the 
trialf  nor  does  it  appear^  froai  the  aathorities  cited,  to  have  been 
distinctly  laid  down  that^  according  to  Hindu  law»  in  order  to 

render  a  child  legitimate,  the  procreation   as  well  as  the  birth 

mnst  take  plaoe  after  marriage.  That  would  be  a  most  incon* 
venient  doctrine.  If  it  is  the  law,  that  law  mnst  be  administer- 
•d.  Their  Lordships,  however,  do  not  think  that  it  is  the 
Hindn  law.  They  'are  of  opinion  that  the  Hindu  law  is  the 
Bame  in  that  respect  as  the  English  law. 

Under  these  cirenmstances,  *  their  Lordships  are  of  opinion 
that  the  High  Court  came  to  a  correct  condnsion  in  finding  tha^ 
th^  defendant  had  made  out  that  *.he  was  the  legitimate  half, 
brother  of  the  deceased  polligar ;  and  that  being  membera  of 
an  undivided  family,  the  polliam  descended  to  him.  x 

That  disposes  of  the  cause :  for,  if  the  defendant  is  the  heir 
of  the  deceased  polligar,   the  widow   can  have  no  claim.    The 

de(»*e6of  the  High  Court  was  correct,  and  her  suit  must  be 
dismissed. 

Their  Lordships  wtll,^  therefore,  humbly  recommend  -Her 
Majesty  that  the  judgment  of  the  High  Oourb  be  affirmed,  and 
the  widow's  appeal  dismissed  with  costs. 

Appeal  dismissed. 

The  question  of  law  raised  by  the  Collector  in  the  first  and 

second  appeals  was  then  argued.  0olioapf4 

Cbxttt 
v. 
Mr.  Forsyth,  Q.O.,  and  Mr.  J.  B.  Norton,  for  the  Collector^  Aebcthkot. 

drew  attention  to  the  difference  between  Bengal  Begulation  XIX  Collbctos  ov 
of  1793,  and  Madras  Regulation  XXXI  of  1802,  in  respect   of  ^*^"J''^'^" 
their  provisions  for  the  settlement  of  land  revenue.    While,  by     Lkamajo. 
the  former,  the  ruling  power  was  declared  to  be  entitled  to  a 
proporbionate  share  of  the  produce  of  each  biga  ;  by  the  latter 
it  was  constituted  actual  proprietor  of  lauda  of  every  deaoription* 
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X8T4  As  to  DMessity  of  the  Q-overnment's  aisent  to  aUenatioiui  of  land 
OoLAOAFFA  ^7  ^^^  holdora,  the  said  Begalatioas  were  at  yariaace.  The  foraar 
Chitty  rendered  void  grants  of  land  whioh  parported  to  be  "  eaeiapfe 
Arbvtbkot.  from  payment  of  rerenne  /'  the  latter  avoided  all  alienatiooa  of 
CoLiioToE  OF  ^^^^  except  those  made  '*  by  consent  of  the  mling  power/' 
Tricrinopolt  Under  Bengal  Begalation  YIII  of  1798i  a.  4,  the  settlement  waa 
Lkkucani.  to  be  conclnded  *'  with  the  aotnal  proprietors  oi  the  soil  of 
whatever  denomination^  whether  zemindars,  talookdars  or  chowd- 
ries  ;''  while  nnder  Madras  l^eguiation  XXV  of  1802,  ss.  1,  S, 
the  zemindars  or  other  landholders  must  obtain  a  safiad  or  deed 
of  permanent  property ;  and  they  only  became  proprietors  after^ 
and  in  consequence  of,  the  settlement  made.  In  Bengal  pro« 
prietorship  was  recognized  before  any  settlement  was  made* 
and  noder  Bengal  Regulation  YIII  of  1793^  s.  44,  if  th^  pro* 
prietors  declined ''  to  engage  for  the  jama  proposed  to  them, 
they  were  to  receive  [a  maUkana  (an  allowance  in  consider- 
ation  of  their  proprietary  right)  at  the  rate  of  10  per  cent,  on  the 
Mudder  jama  of  their  lands."  In  Madras  the  Oovemment  is 
the  proprietor  and  can  select  the  parties  with  whom  the  settle- 
ment of  land  revenue  is  to  be  made.  On  the  other  hand,  in 
Bengal,  in  the  Nortb-Western  Provinces,  and  in  Oudh,  the 
proprietorship  is  vested  in  private  individuals  and  rules  are 
provided  by  (he  Regulations  for  the  purpose  of  discovering  ia 
oaBe>  of  dispute  who  are  the  persons  entitled  and  with  whom  the 
settlement  must  be  made,  and  for  ascertaining  the  same,  if 
necessary,  by  judicial  enquiry.  It  cannot  be  contended  that 
Madras  Regulations  XXXI  of  1802  and  XXV  of  1802  lay 
down  inconsistent  principles,  or  that  in  the  former  proprietary 
right  is  reserved  to  the  Oovemment,  while  in  the  latter  it  is 
affirmed  to  exist  in  zemindars,  polligars,  and  others.  Regulation 
IV  of  1822  was  only  intended  to  regulate  the  interpretations  (4 
certain  Regulations  passed  in  1802,  and  leaves  nntonched  Hegu- 
lation  XXXI  of  1802,  s.  1.  The  Local  Oovemment  was  not  a 
party  to,  and  is  not  bound  by,  the  case  ot  Ifaragunty  Lutchmee* 
davamah  v.  Vengamd  Naidoo  (1),  in  whioh  it  was  assumed  that 
the  estate  was  hereditary,  Eveji  in  that  case  the  parties  obtained, 
the  leave  of  the  Government    before  they    began  their  suit 

(1)  9  tf  oore*0 1.  A.,  69. 
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Nor  was  it  decided  in  The  Collectar  ofMadurh  r.    Veeracamoo       l«74 
Ummal  (I)  that  the  Government  had  no    right  to  appoint  to    an  OoLAoipTr 
miflettled  poUiam^  but  merely  that  they  were    too  late  in   raising     Chmty 
thepointw  .      v* 

On    the  evidence  in  thin  case  no   9anad  was   ever  granted  in       

respect  of  thia  poMiam,    there  has  never  been  any  settlement  of  TwcH"S!SJi»w 
the   revenne^  the  defendants  have  not    shown  that  the    property   t.-^^ 
WW  hereditary,  and  both  the  late  poUigars  invoked  at  their  death 
the  assistance  of  the  Collector,  and  begged  his  protection  for  their 
BQCcessor. 


Mr.  J.  p.  Mayne,  for  the  widovrs*   in  the  case  of  The    ColUch^ 
ofTriehinopoty  r.  Lekamaniy  and  in  reply  for  ^  appellant  in  the 
ease  of  Oolagappa  Ohe^y  v.  Afbuiknot,  contended  that    the  pre" 
Muble  0*  Regolation   XXXJ  did  not    apply  to  a   case  in  which 
neither  the  possession  of   a  Manad  nor  of  a*  rent-free  tennre  waff 
aHegi^.    The  Government  in  the  Carnatio  as  in    Bengel    never 
assumed  the  actual  proprietorship  of  the  soil.     They  based  their 
rigbts  on  treaty,  and  not    on  conqnest.    Even  if   they  sncceeded 
to  the  fnll  rights  of  theMahomedan  Government,  still    although 
the   Mahomedan  law  (2  Hidaya,  pp.  204^    205,    &  208  of   tithe 
or  tribute)    sanctioned   the  taking   of  everything  from  infidelst 
yet  the    practice  was    never    adopted     by    the  Moguls ;    see 
laphinstone's  History   of   India,  and   the  legislation  of  Akbar. 
By  Hindu  law  (see  Menu,  ch.    vii,    v.    130 ;    ch.    viii,  .  v.    39  ; 
and    ch.    ix,    v.  44)    the    king  had  not    the  absolute  owner- 
ship of  land  but  was  entitled  to  a  share  of  its   produce*    Hindu 
law  did  not  create  intermediate  tenures.    The  Nayar  tenures  and 
eeccessions  of  Malabar  and  Canara  are  inconsistent    with   the 
theory  of  absolute   universal   proprietorship   by    the    Gk>vern« 
ment.    Hindu  officers  of  the  Mahomedan  Government  gradually 
hardened  into    proprietors ;  and  ryots  with  rights  of   occupancy 
and   alienation  sulyject  to  payment  of    rent  held  absolutely   as 
against  both  Hindu  and  Mahomedan  Governments.    This  notion 
of  <3i>vemment   ownership  is  as  foreign  to  the   tenures    called 
poOiama  as  it  is  to  tenures  of  other   classes  just   enumerated* 

(l)t  Moore's  1.A.J  446, 
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^^^^       With  regard  io  polUams   tlie  inatmoiiions  to    the  Board  of  Rere« 
OoLAOAppA  nue,  dated  4th  September  1799^  given  in  the  18th    Appendix  to 
^.^         the  Fifth  Report  of  1812,  show  that  some  of  them  were  forfeited 
Aabuthkot*  or  escheated  to    the  Government,  and  were  restored  to  the  right* 
CoLLEciy)R  OF  f nl    polligars  on  their  arreais  bring  satisfied.    The    aetdement 
isic^iNoFoxT  ^£  revenue  with  some  of   them  followed  at  a  later  date,  not  with 
LiKAM ANi.  a»7  notion  of  oonverting  life    estates  into  absolate  estates,    bat 
merely  in  reference  to  the  interests  of  the  revenne.    The  object 
of  the    different  Begdations  was    to  proteot  the  revenue*    Tha 
object  of  8.    8   of    Begalation   XXV    of    1802    was  to  secure 
the  apportionment  of  revenue  or    rent  on  the  division  of  land-—* 
Vencata9wara     Yettiapah  Naicker  v.     A  lagoo    Moottoo    Serva^ 
garen  (1).  Regulation  XXXI  of  1802  was  passed  expressly  to  pro- 
tect the  revenue,  jpayment  of  whioh»   it  reoited,  had  been  coUa*' 
aively  stopped.    Regulation  IV  of  1822  ft  an  explanatory,  not  a 
repealing,   Act,  and  was  passed  in  order  to  restrict  4he  appliea* 
tioa  of  the  former  Regulations.    The   zemindar  in  Bengal  has 
not  a  full  proprietary   right,  but  has   the  soil  subject  to  tha 
customary  rights   of  others.    The  office  of  polligar  insensibly 
became  hereditary  by  custom — Thakooranee  Doane  v.  Biaheal^i/r 
Mookerjee  (2),  and  see  2  Hunter's  Orissa,  pp.  225,  228,  &  236. 
TsicuiNopoLT     The  judgment  of  their  Lobdships  in  the  second  appeal  was 
delivered  by        - 

* 

Sir  Babiybs  Peacock. — The  nature  and  object  of  the  suit 
in  which  this  appeal  was  preferred  are  clearly  stated  in  the 
judgment  pronounced  by  the  High  Court  at  Madras. 

To  make  the  case  intelligible  it  may  be  shortly  stilted  that 
the  suit  was  brought  in  the  Civil  Court  of  Trichinopoly  bj 
Lekamani,  the  first  widow  of  Terumalai  Pnohaya  Naiker^.the 
late  aemindar  of  Marungapuri^  to  recover,  as  his  heiressj 
amongst  other  things,  the  villages  atiaohed  to  the  zemindari* 
The  suit  was  brought  against  the  Collector  of  Trichinopoly  as 
the  agent  of  the*  Court  of  Wards  in  charge  of  the  aemindari^ 
on  behalf,  and  as  the -guardian,  of  Ranga  Kristna  Muthu  Vira 
Puchaya  Naiker,    a  minor,  wjio  was  tha    half-h^other^   of  tha 

rl)  8  Moore's  LA.,  827. 
(2)  B.  L.  B.,  Sap.  YoL,  d02 1  see  pp,  209, 230, 278,.  ft  286. 
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deceasecl  xemindar,  wi  wbo^  affcer  his  death,  had  been  recogpiised        i^^ 
hj  the    Govarameat  as  the  zemindar.     At  the  time    of  the   late  collicios  or 
aemindar's  death,  he  andjhis  half-brother  the  minor  were  members  TwcHnfopoLT 
of  an  andirided  family,  and,  consequently,  if  the  estate  was  here*   Likamani. 
ditary,  and  the   minor  was   legitimate,   he    was  the  heir  of    the 

deceased  aemindar-— i^ara^un^y  Lutchmeedavamah  r.  Vengamct 
Haidoo  (1). 

The  principal  defences  set  np  ^ly  the  Collector  were  :— • 
!•  That  no  istimrari  sanad  had  been  granted  for  the  zemin« 
dari,  and  thsrtit  was  an  unsettled  polliam  ;  that  after  the  death 
of  the  late  xemindar  the  right  to  nominate  a  successor  to  him 
was  vested  in  the  G-overnment ;  that  the  Government  had  grant* 
ed  the  lemindari  to  *  the  minor,  Ranga  Kristna ;  and  that  thist 
being  an   act   of  State,  could  not   be  questioned  by  any   Muni* 

dipal  Court, 
2;  That,  even  if   au  istimrari  sanad  had    been  granted,    and 

the  polliam  had  been  settled,  the  minor,  as  the  undivided  half- 
brother  of  the  deceased  zemindar,  would  be  the  rightful  heir 
thereto. 

The  widow  disputed  the  legitimacy  of  the  minor,  and  the 
following  were  the  principal  issues  laid  down  for  trial  :•— 

1.  Whether  the  Court  was  competent  to  entertain  the  suit  f 

2%  Whether  the  half-brother  of  the  deceased  zemindar  was 
his  legal  heir,  or  whether  the  plaintiff  herself  was  entitled  to 
aocceed  to  the  aemindari  ? 

8.  Whether  the  minor  was  the  half -^brother  of  the  deceased 
aemindar  f  ^^ 

Subsequently,  the  minor,  having  attained  his  full  age,  was 
admitted  as  a  supplementol  defendant  in  the  suit ;  but  the  first 
defendant,  the  Collector,  was  also  allowed  to  be  heard  in  defence. 
Whereupon  the  first  defendant,  the  Collector,  having  been  exa« 
mined  as  a  witness,  the  Judge  held  that  it  was  conclusively 
proved  that  the  zemindari  was  an  unsettled  polliam,  and  that 
the  right  of  succession  having  been  declared  by  the  highest 
authority  to  be  vested  in  Government  and  not  in  the  line  of 
lineal  succession,  it  followed  that  that  right  could  not  be  called 
in  question  in  that  Court.    He,  therefore,    found   the  first  issue 

(l)9Meore*8  Li., 66. 
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1^74        {n    favor  of   the   firab  defendant,   and    dismissed  the  plainliS'a 

Collector  o»  suit  with  costs. 

TaicHiKoPoLt  The  plaintiff  appealed  to  the  High  Court  and  made  only  the  " 
UBLkmim.  second  or  supplemental  defendant^  the  half -brother^  respon* 
dent.  Whereupon  the  Collector  presented  a  petition  to  the 
High  Court  stating  that  it  Was  contended  on  the  part  of  the 
appellant  that  the  zemindari  was  not  an  unsettled  one^  and 
consequently  that  the  Government  had  no  right  to  interfere 
with  the  succession  thereto  on  the  death  of  the  zemindar^  and 
that  the  Government  was  interested  in  the  decision  of  that  ques- 
tion; he  therefore  prayed  that  he  might  be  made  a  party  to  the 
suit  and  allowed  on  behalf  of  Government  to  defend  the  appeal. 
On  the  l7th  June  1870,  the  petition  of  the  Collector  was  dismissed. 
Another  petition  to  the  same  effect  wad  subsequently  present- 
jQd  by  the  Collector,  the  Government  offering  to  forego  all  olaidk 
to  costs.  Whereupon  it  was  ordered  that  the  application  should 
.be  admitted  on  condition  that,  in  the  event  of  the  appeal  being 
dismissed  with  costs,  no  more  than  the  costs  of  one  respondent 
should  be  allowed  against  the  appellant. 

Thus  it  appears  that  the  Collector,  who  was  originally  a 
defendant  merely  as  agent  of  the  Court  of  Wards  and  as  gutt*d^ 
ian  of  the  minor  zemindar  Banga  Kristna,  became  substantially  a 
party  to  the  suit  on  behalf  of  and  as  representing  the*  interests 
of  Goverbment.  The  appeal  came  on  to  be  heard  before  the 
High  Court  who,  at  the  close  of  the  arguments  on  the  first  day 
of  the  hearing,  were  of  opinion,  for  the  reasons  specified  in  their 
judgment,  that,  upon  the  case  presented  by  the  record  t^etumed 
to  the  Court,  the  decree  of  the  Zitla  Court  could  not  stand, 
and  they  adjourned  the  fuiiher  heariag  of  the  appeal ;  after- 
wards, haviAg  obtained  all  the  evidence  which  the  parties  Were 
able  to  adduce  with  respect  to  the  proprietary  right  of  the  la^e 
semindar,  and  having  heard  th6  case  fully  argued,  they  deli- 
vered judgment. 

In  the  first  p1ace»  they  held  that  the  Government  proceediogs 

adYnitting  the   minor  tb  the  suooession  did    not  aAioant  to  an  act 

cf  State,  which  debarred   the  cognizance  of  the  suit    by  a  Muni- 

"  cipal  Court.    The  correctness  o£  their  decision  upon  that  point 

has  not  been  disputed  in  the  present  appeal. 
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• 
They  then  proceeded  to  consider  the  question  whether  the  estate        ^^ 
of  the  late    zemindar  was  hereditary  or  whether  he  had    merely  Pollvotok  ov 
'  an  estate  for  life.     Upon    that  point  they    delivered  a  very  able  "'^*^*<"^^* 
and  elaborate   judgment  in  which   they    held  that  thepollian;    LxsAJUwb 
was  an  ancestral  hereditary  estate. 
They  eaid :—  h 

"With  respect  to  the  proprietary  right  possessed  by  the  late 
s^mindar,  there  is  ^ow  before  tha  Court  the  whole  of  the  evidence 
which  the  parties  have  been  able  to  adduce,  and  we  have  had  the 
advantage  of  bearicg  the  case  ably  argued.  The  question  for  deter- 
minatien  is,  whether  '  he  had  vested  in  him  an  hereditary  estate,  which 
passed  on  his  death  to  his  heir  in  the  order  of  iei^al  succession, 
as  the  plaintiff  contends,  or  an  estate  for  life,  on  the  termination  of 
whioh  the  righ^  to  dispose  of  the  property  reverted  to  the  Goverumcnt» 
as  the  defendants  contend.  The  villages  and  lands  mentioned  in  the 
plaint  form  one  of  the  Manapuri  poUiams,  but  the  estate  and  the  holder 
of  it  have  been  commonly  given  the  designations  used  in  the  plaint, 
of  zemindari  and  zemindar ;  it  is,  however,  a  conceded  fact  that  no 
ifdAnrari  totuid  granting  the  estate  under  Regulation  XX  V  of  1802  has 
ever  wated ;  and  the  positions  advanced  on  both  sidee,  stated  su^n- 
narily,  ar^  on  behalf  of  the  plaintiff,  that  there  is  sufficient  evidence 
from  which  to  draw  the  inference  that  the  property  had  been  perma- 
nently  assessed ;   but,   if  not,    that  the    tenure  by   which  the   poUiams 

not  permanently  assessed  are  held  had  not  attached  to  it,  as  an  essentii^ 
incident,  the  limit  of  the  life  of  the  holder,  but  that,  both  historically 
and  by  judicial  authority,  the  tenure  is  rather  shown  to  be  in  its  nature 
hereditary;  > that  it  may  be  either  hereditary  or  for  life  according  to 
the  natore  of  the  gvant  creating  it,  and  that  in  the  present  case  tho 
evi<Uffiee  proved  the  polliam  to  have  been  held  aaan  hereditary  estate." 

Then>  after  reviewing  the  authorities,  the  evidence^  and  the 
arguments  of  Counsel^  they  proceeded  :— 

''  Upon  the  whole,  we  are  of  opinion  that  it  has  been  establised  as 
etrongly  as  a  claim  of  this  nature  can  be  expected  to  be  proved,  that 
th^  polliam  i^^  dispute  is  an  ancestral  hereditary  estate  which  hae 
devolved  tbroug)i  several  generations  in  the  ordinary  course  of  legul 
succession.  Almost  evexything  tending  to  this  conclusion  that  could 
reasonably  be  looked  for,  it  seems  to  us,  exists,  save  the  grant  Of  a 
$arMd  under  Regulation  XXV  of  1802 ;  and  that  is  not,  in  our  judg- 
ment* smde  by  law  indispensable,  except  to  render  the  revenue 
aeseasBLenfe  permaaentk  It  follows  that  th  right  o£  succession  contested 
i^  tbeBrf(i^(.9ll^^e]m^  vpon  the  <)uefi«iQa  raised  by  the  second  lasna 
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1874         in  tke  suit,  wliefclier  the  Beeond    defendant   is  the  legitimate    brother 
of  the  late  poll  igar,  Timmalai  Pnchaya  Naiken    If  so,  he  is  Um  riffhW 


Tbicbi9opoi*t  ^^   ^^^   ^   ^^  ^^^  property  claimed  in  the  plaint,  no  diviiion   having  * 
V.  taken  plaoe  between  him  and  his  deceased   brother.    But  if  illegitimate^ 

Lbkamani.    y^q  ]^^  2^Q  right  to  any  portion  of  it,    No  additional  issne  is  neoessarj.*^ 

An  issii«  was  then    directed  to   try  whether  the  haK-brother 
was  legitimate  or  not. 


'  It  is  admitted  that  the  Tillages  and  lands  mentioned  in  the 
plaint  arOj  as  pointed  out  by  the  High  Courts  one  of  the 
Manapari  poUiamSj    and  that  no    iatimrari  $anad,    granting  l!he 

estate  under    Regulation   XXY  of    1802  of  the  Madras  Code, 
has  ever  been  issued. 

The  case  has  been  very  elaborately  and  ably  argued  on  both 
fiidesj  and  their  Lordships  haying  carefully  considered  all  the 
Begttlations  and  authorities  which  have  been  cited,  are  clearly  of 
opinion  that  the  decision  of  the  High  Court  is  correct. 

It  was  contended  by  the  learned  Ccnnisel  for  the  Colleetor 
appellant  that  in  the  Presidency  of  Madras  the  OoTemment 
had  reserved  to  itself,  and  had  by  legislative  enactments  asserted^ 
its  right  to  all  lands  of  every  description  ;  and  Begulatioos  XXV. 
and  XXXI  of  1802  of  (he  Madras  Code  were  referred  to  as 
having  that  effect. 

It  was  recited  in  the  preamble  of  the  former  of  those  two 
SeguIationSi  thnt  the  assessment  of  land  revenue  had  never  been 
fixed,  and  that  the  zemindars  and  others  had  oo*'  seenrity  for  the 

continuance  of  a  moderate  land  tax;  that  for  the  attainment  of 
an  increased  revenue  it  had  been  usual  for  Oaoemiaent  to  deprive 
the  zemindars  and  to  appoint  persons  on  its  own  behalf  to  th^ 
management  of  the  zemindaris,  therehj^  reserving  <o  the  nding 
power  the  implied  right  and  the  actual  exercise  of  the  proprietary 
possession  of  all  lands  whatever  ;  that  ic  was  obvious  that  snch  a 
mode  of  administration  must  be  injurious  to  the  permanent 
prosperity  of  the  country,  by  obstructing  the  progress  of  agri- 
culture, population,  and  wealth,  and  diminishing  the  security ^of 
personal  freedom  and  of  private  property,  and  that  the  British 
Government,  impressed  with  a  deep  .sense  of  the  injuries  arising 

to  the  1^  State  wd  to  its  sahjegtiii  from  ^«  ppercitioa  of  ffaidL 


I 


VOB.  xnr.]  PRIVY  council.  331 

principles^  had  resolved  to   remove  from  its  administration  so       ^S74 
fruitful  a  source  of  uncertainty  and  disquietude,  to  grant  to  Collich)*  of 
semindars  and  other  landholders,  their  heirs  and  successors,  a  ^^'^^'^'o^*^ 
permanent  property  in  their  land  in  all  time  to  come,  and   to  fix   I^kaiuot. 
for  ever  a  moderate  assessment  of  publio  revenue  on  such  lands, 
the  amount  of  which  should  never    be  liable   to   be  increased 
under  any  circumstances.^' 

It  was  then  enacted  by  s.  2  that,  in  conformity  with 
these  principles,  an  asseaament  should  be  fixed  on  all  lands  liable 
to  pay  revenue  to  Oovemment :  and  in  consequence  of  such 
assessment  the  proprietary  right  of  the  soil  should  become  vested 
in  the  zemindars  or  other  proprietors  of  land  and  in  th&ir  heirs 
and  lawful  successors  for  ever ;  and  it  was  further  enacted  by 
8.  3  that,  when  the  conditions  of  the  permanent  settlement 
.of  the  revenue  should  have  been  adjueted,  a  sanad-i-milkiat 
istimrar  or  deed  of  permanent  property  should  be  fjfranted  on  the 
part  of  tbe  British  Government  to  all  persons  being  or  con- 
stituted to  be  zemindars  or  proprietors  of  land. 

Laying  out  of  consideration  for  the  present  the  words  of  the 
preamble,  which  form  no  part  of  the  enactment  of  the  {Regulation 
(see  Dwarris  on  Statutes,  p.  655),  it  is  clear  that  the  affirmative 
words  of  the  2nd  section  *'  that,  in  consequence  of  the  assess- 
ment the  proprietary  right  of  the  soil  shall  become  vested  in  the 
zemindars,  &c., ''  did  not  either  give  to  or  take  away  from  the 
former  'owners  of  lands  not  permanently  assessed  any  rights 
which  they  then  had.  It  merely  vested  in  all  zemindar* 
an  hereditary  right  at  a  fixed  revenue  upon  the  conclusion 
of  the  permanent  assessment  with  them.  It  is  a  maxim  that 
affirmative  words  in  a  Statute  without  any  negative 
expressed  or  implied  do. not  take  away  an  existing  right  (see 
Coke's  2nd  Institute,  p.  200 ;  Dwarris  on  Statutes,  p.  637). 
There  are  no  words  declaring  that  no  proprietary  right  then 
existed,  or  should  thereafter  be  deemed  to  exist  except  in 
Ch>vernment,  in  any  lands  not  permanently  settled  ;  and  in  their 
Lordships'  opinion  it  was  not  the  intention  of  the  Legislature  to 
pass  such  an  enactment. 

The  words  '^  proprietors  of  land,"  as  used  both  in  the  Bengal 

Codf  of  1793^  and  in  the  Madras  Code  of  1802»  have  a  techBical 
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1674  aignificatioD,  (see  the  [definition  in  Bengal  Regulation  YIII  ol 
Collector  oj  1793,  88.  5,  6,  and  7  ;  aod  Regulation  XXVII  oE  1802,  Madras 
TwcHiKoPoLT  Qq^^^  ^  2).    They  refer  to  "  zenxiadarH,  independent  talookdars^ 

LsKAiuwi.    and  others   who  pay  the  revenae  assessed  upon  their  estate^ 

imq»ediately  to  Gorernment ;"  and  the  words  ^'  proprietary    pea* 

*     session/'  as  used  in  the  recital  of  Regulation  XXV  of  180^^  masl 

also  be  read  in  a  similar  sense  as  meaning  the  possession  an4 
rights  of  a  proprietor  in  the  technical  sense  in  which  that  word 
is  used  viZ't  the  person  who  pays  the  revenae  immediately  to 
GovernmeDt,  (see  RegulatioA  I  of  the  Madras  Code, 
Bs.  14  and  16.) 

There  are  frequently  many  valuable  tenures  existing  between 
the  zemindar  and  the  ryots,  or  actual  cultivators  of  the  land.  If 
the  Regulations  XXV  and  XXXI  of  1802  were  to  be  read  in  the 
sense  contended  for  on  the  part  of  the  Collector  appellant  they 
would  have  the  effect  of  vesting  in  Government,  not  only  all  here- 
ditary estates,  but  all  sub-tenures,  whether  for  life  or  otherwise^ 
and  whether  created  by  the  native  Governments  before  the  terri* 
tories  came  under  the  Government  of  the  East  India  Company 
or  not. 

The  words  of  the  recital ''  the  implied  right''  and  the  actual 
exercise  of  the  proprietary  possession  are,  to  say  the  least  of 
them,  very  ambigons.  But  whatever  may  be  the  real  meantag  of 
those  words,  the  recital  clearly  was  not  intended  to  amount  to 
more  than  a  declaration  that  it  had  been  usual  for  Government, 
in  order  to  enforce  an  increased  revenae  to  deprive  or  dispossess 
the  ziemindars,  and  to  take  the  management  of  the  semindaria 
into  the  hands  of  their  own  ofiiceas;  or,  in  other  words,  that 
they  were  in  the  habit  of  taking  khas  possession  of  the  zemin* 
dans  of  those  zemindars  who  neglected  to  pay  any  inorcAiod 
amount  of  revenae  assessed  upon  them. 

A  similar  course  seems  to  have  been  adopted  in  Bengal  up 
to  the  time  of  the  permanent  setttement,  (see  Bagulatien  I  of 
1793)^  and  to  have  been  continued  at  the  timo  of  that  settle- 
ment, with  respect  to  every  zemindar  who  might  decline  to 
engage  for  the  jama  proposed  to  be  permanently  settled  upea 
his  estate,  see  Regulation  VIII  of  1793,  s^43,  Bengal  Cede.) 

Farther^  the  usage  recited  w^s   limited  to  l^e    purp^iwd  of 
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obtaining  an  increased  revenue  ;  and  it  was    by    means    of    the        1874 
usage  that  the  Government  was  said  to  have  reserved    to    itself  Collkctob  op 
Ihe  implied  right,    &c.    The   words  are  "  thereby  reserving  to  '^ »»chinopoly 
the  ruling  power  the  implied  right,  &o."    The  preamble   recog-    Lekamaki. 
nized  the  right  of  private  property  when  it  stated  that   the  then 
existing  mode  of  administration   was   injurious  *^  by  diminishing 
the  security  of  private  property  J^    It  did  not  assert  a    right    on 
the  part  of  Government  to  deprive  or     dispossess   zemindars  in 
their  lifetime,  or  their  heirs  after    their  deaths,   for  the  purpose 
.of  transferring  their  rights  to  Government,  or  to  new  holders   at 
the  will  oi  Government,     independent    of     any   considerations 
connected  with  the  idealization  of  revenue. 

The  language  of  the  recital  applied  as  much  to  zemindatfl  in 
tlieii*  lifetime  as  it  did  to  the  heirs  of  zemindard  upon  their 
deaths.  If  the  words  were  to  have  the  nnltmited  constructioti 
and  effect  contended  for,  the  Regulation  would  have  justified 
Qovemment  in  depriving  or  dispossessing  the  deceased  poUigar 
in  hia  lifetime,  and  in  transferring  the  zemindari  to  a  new 
holder  to  the  same  extent  as  it  would  have  justified  them  in 
dis|K)BSe8Bing his  heirs  after  his  death.  Such  a  construction 
would  go  far  beyond  the  claim  set  up  by  the  Collector  in  the 
emit)  viz.,  that  the  deceased  zemindar  had  only  a  life  estate 
which  reverted  to  Government  and  was  at  their  absolute  dis. 
posal  aftM  his  death  ;  nay>  it  would  do  more,  it  would  render 
everylandowner  in  the  Presidency,  except  those  who  claimed 
under  a  permanent  settlement,  liable  to  be  dispossessed  or 
deprived  of  his  estate,  and  to  have  it  transferred  to  a  new  holder 
»t  the  will  of  Government. 

r  I 

ISiepreamble  to  Regulation  X2Xt  of  1802;  which,  as  before 
observed,  was  not  an  enactment,  is  as  follows  : — ''Whereas  the 
Bnling  Power  of  the  provinces  now  subject  to  Fort  St.  George 
hasi  in  <^on{ormity  to  the  ancient  usage  of  the  country,  reserved 
td  itself  wnd  has  exercised  ^Ae  actual  proprietary  right  of  lands 
of  every  descriptioDi  and  where  as,  consistently,  with  principle  all 

•  i^enatjoos  of  landj  except  by  the  consent  of  the  Ruling  Powei'i 
iaf«  Ticdttlidrns  of  that  right ;  and  whereas   considerable  portions 

'  itl  lantt  hav^  been  alienated  by  the  nnauthorized  encroachment 

c£  the  present  posspssorsi  by  the  clandestine  collusion   of  local 
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^^^1 officers,  and  by  other  frandalent  means  ;  and  wliereas  the  per- 

CoLLxoToB  u^  manent  settlment  of  the  land  tax  has  been  made  exclusive  of 
'^^  alienated  lands  of  ererj  description,  it  is  expedient  that  rales 
Lkcaicani.  shonld  be  enacted  for  the  better  ascertainment  of  the  titles  of 
persons  holding  or  claiming  to  hold»  lands  exempted  from  the 
payment  of  revenne  to  Government  nnder  grants  not  being 
hadshahi  or  royal,  and  for  fixing  an  assessment  on  snch  lands  of 
that  description  as  may  become  liable  to  pay  revenae  to  Govern* 
ment ;  wherefore  the  following  rules  are  enacted  for  that  par. 
pose.'' 

The  Act,  B.  2  then  proceeds  to  render  valid  all  grants  for 
holding  lands  exempt  from  the  payment  of  pabltc  revenne  which 
had  been  made  before  certain  dates,  and  to  leave  to  the  determi- 
nation of  Government  all  doabts  respecting  the  validity  of 
other  grants  of  that  nature. 

The  words  *^  has  reserved  to  itself  and  has  exercised  the  actoal 
proprietary  right  of  lands  of    every    description,''    used    in  the 
above  preamble,  are  not  precisely  the  same  as  those  used  in    tho 
preamble  of  Regulation  XXV,  but  they  evidently  have  reference 
to  the  same  usage,  v%z»,  the   custom  of  dispossessing  zemindars^ 
and  taking  their  xemindaris  into  the  khas  possession    of  Govern- 
ment for  the  purpose  of  realizing  the  public  revenue  from  time  to 
time  assessed  upon  them.    The  object  of  the  Begulation  XXXI 
of  1802  ¥ras  merely  the  protection  of  the   revenue   frdm  invalid 
lakhiraj  grants,  and  to  provide  for  the  mode  of  trying  the  validity 
of  the  tibles   of  persons  claiming  to  hold  their  lands   exempt 
from  the  payment  of  revenue  ;  it  was  not    intended    to    confer 
upon  government    any  title    which   did    not    then  exist.     The 
words  "  alienations  of  land''  referred  not  to  mere  transfers  from 
one  proprietor  to  another,  but  to    grants    for     holding    lands 
exempt  from  the  payment  of  revenue.    It    is   clear    that  the 
Begulation  never  intended    to    assert    that,  according   to   the 
usages  of  the  country,  there  was  no  private  right  to  lands ;  for  in 
rendering  valid  all  lakhiraj  grants  made  prior  to  a  certain  date^ 
and  declaring  that    the  holders    should  continue  to  enjoy  the 
same  free  from  the  payment  of  revenue,  there  was  this  proviso^ 
that  the  lands  had  not  escheated  to  the  State  since  those  datetf. 

It  was  urged,  in  support  of  the  OoUeotor's  appeal;    that  there 
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was  a  long  course  e£  judicial  decisrions^  from   1813  to  the  present        ^^^ 

time,  showing  that  polligara  had  merely  a  life  interest  in  their  Collkctor  ov 
„.   .  •  Tbichinofolt 

polliams.  V. 

The  first  case  cited  was  No.  13  of  1813,  1  Mad.  Sel.  Lhkamahi^ 
Decrees^  p.  87.  In  tiiat  case  the  plaintiff  had  never  had  the 
possession  of  the  zemindari.  His  claim  had  been  repeatedly 
brought  to  the  notice  of  Government,  and  had  beea  rejected. 
The  permanent  settlement  had  been  entered  into  with  the 
defendant,  and  a  sanad-i'milhiat-i-istimrar  granted  to  him  by 
Government,  tinder  the  provisions  of  Regulation  XXV  of  1802. 
The  case  was  not  decided  upon  the  mere  words  of  the  recital 
of  Regulation  XXV  of  1802,  but  upon  the  enactment  in  s.  2, 
and  it  was  held  that  the  Government  having  permanently  settled 
with  the  defendant,  and  granted  him  a  sanad^  he  had  acquired. a 
title: under  that  Regulation,  and  that  the  plaiiltiS  could  noli 
recover  the*  estate;  The  decision,  however,  whether  right  or 
wrong  (prqbably  9ght  under  the  law  as  it  then  stood),  was 
decided  before  the  passing  of  Regulation  IV  of  1822,  by.  which 
it  was  enacted  that  RegiUatio&s  XXV,  XXVIII,  and  XXX  o{ 
'  1802  were  not  meant  to  define,  limit,  infringe,  or  destroy  the 
actual  righte  of  any  description  of  landholders  or  tenants,  and  left 
Ijiem  to  recover  in  the  established  Courts  of  Justice  thdr  rights 
if  infringed,  (an  enactment  similar  in  effect  to  that  contained  in 
the  Bengal  Regulations  relating  to  the  permanent  settlement  in 
that  ^Presidency  ;  see  Regulation  VIII  of  1793,  Bengal  Code, 
s.  80.) 

I 

Regulation  IV  of  1822  expressly  recognized  the  fact  that 
landholders  had  actual  rights  which  they  might  recover  if 
infringed,  . 

In  the  case  cited  (No.  13  of  1813),  a  case  was  referred  tp 
(Appeal  No.  9  of  1813).  in  which  a  talQokdar's  rights  were 
asserted  and  enforced'  against  a  zemindar,  which  is  quite  at 
variance  with  the  contention  that  the  property  in  lands  of  every 
description  belonged  to  and  was  vested  in  Ooverument.  It  is 
true  it  was  stated  by  the  Court,  in  No.  13  of  1813,  that  it  was 
plainly  ded^cible  from  Regulation  XXV  of  1802  that,  previously 
to  the  fixing  of  the  permanent   assessment,  succession  to  zemin- 

.dari   tenures   was   not   governed   exclusively  by  the   law  of 

*■     .     •  . 

20- 
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ft 

lt74       inhariUnce,    but   that   the    roling   power  created,    tolerated, 

CoLLicTott  oT  ali^oliflhed,  or  disposed  of  those  tenures  in  sach  manner  as  might 

KicHUfopoLT  1^^  considered  most  expedient  for  the  purpose  of  realizing   the 

LiKAiuHL    public  revenue  due  from  the  lands,  and  that  it  was  clear  therefore 

that,  in  rejecting  the  claims  of  the  plaintiff,  whatever  might   be 

the  specific  grounds  of  such  rejection,  and  in  granting  the 

zemindari  to  the  original  defendant^  the  British  Gtovemment 

exercised  a  right  which,  according  to  the  declared  usages  of  the 

country,  was   vested    in  the  ruling  power.     It  was   to  correct 

opinions   such   as    those    that   Regulation    lY    of    1822    wae 

passed. 

The  next  case  was  No.  II  of  1846,  p.  14L  In  that  case 
there  had  not  been  any  permanent  settlement  or  any  aanad 
granted  by  Government.  The  aemindari  had  been  m^de  over 
to  the  father  of  the  plaintiff  and  defeddant  after  the  dktrici 
came  into  the  possession  of  the  East  India  Company,  and  it 
continued  in  his  possessioA  to  the  year  1811,  when,  upon  his 
death,  it  was  made  over  to  his  eldest  son.  The  Court  said  that 
the  respondent  held  under  a  title  which  the  Government,  in 
the  exercise  of  the  right  vested  in  them  by  the  usage  of  the ' 
country,  had  conferred  upon  him.  .One  of  the  Judges  who 
decided  the  last  case  was  also  one  of  those  who  decided  No.  13 
of  1818,  evidently  putting  the  same  construction  upon  Regu- 
lation XXY  of  1802  as  he  had  done  in  No.  13  of  1813. 

Case  No.  14  of  1817  is  subject  to  similar  remarks.  The 
Court,  of  which  two  of  the  Judges  were  the  same  z&  those  who 
decided  the  former  case,  acted  upon  similar  deduclions  fr om 
Regulation  XXV  of  1802. 

'  All  those  cases  were  decided  prior  to  Regulation  IV  of  1822^ 
atid  were  probably  some  of  the  decisions  which  induced  the 
Legislature  to  pass  the  Regulation. 

Their  Lordships  do  not  consider  that  the  cases  cited  from  ti&6 
Madras  Select  Decrees  are  binding  authorities  in  support  of  the 
contention  that  Government  has  a  right  to  deal  with  the  poUiam 
ill  the  present  case,  or  any  other  polliam,  according  to  arbitrary 
will,  independently  of  the  rights  of  the  parties,  or  in  support  of 
the  position  that  the  absolute  right  to  every  polliam  not  perma- 
nently settled  is  vested  in  GoYorzunent^  or  that  the  tenfiro  iB  for 


« 
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life  only,  and  that  upon  the  death  of  the  poUigar  the  estate      1874 
reverts  to  Grovernmeiifc.  Collxciob  or 

Many  of  the  cases  cited  in  argument  are  of  no  greater  weight  Twchwopolt 
or  authority  than  that  which  is  the  subject  of  the  present  appeal.  Lckamanl 
They  are  modern  authorities^  and  there  is  no  long  uniform 
current  of  decisions  sufficient  to  show  that  every   polliam  not 
permanently  settled  is  necessarily  only  a  tenure  for  life^  or  at 
the  will  of  Government. 

In  the  ease  of  Naragunty  Lutchmeedavamah  v.  Vengama 
Naidao  (I),  and  in  that  of  The  Collector  of  Madura  v.  Yeera-- 
comoo  Xfmmal  (2)^  the  polliams  were  treated  as  hereditary,  the 
question  in  each  being  as  to  the  person  entitled  to  succeed  as 
heir.  In  the  latter  case,  the  Governtnent  of  Madras  claimed 
to  be  entitled  by  escheat  for  want  of  male  heirs,  thereby  admit* 
ting  that  the  estate  was  hereditary  :  but  it  was  held  that  females 
were  not  precluded  from  inheriting  a  polliam,  thereby  deciding 
that  it  was  hereditary.  It  did  not  appear  in  any  of  those  casea 
that  the  polliam  had  been  permanently  settled  or  that  a  sanad 

•  

had  been  granted  in  respect  of  it  under  Begulation  XXV  of 
1802.    They  show  that  a  polliam  may  be  hereditary  though  not 

permanently  settled  under  Begulation  XXV  of  1802. 

Their  Lordships  are  of  opinion  that  each  ease  must  depend 
npon  its  own  particular  circumstances  ;  that  a  polliam  may 
be  hereditary,  and  that  the  position  laid   down   by  the   High 

Court  is  correct.    They  there  say  :— 

*'  The  existence  of  a  proprietary  estate  in  polliams  or  other  lands  not 
permanently  assessed,  and  the  tenure  by  which  it  has  been   held,  are,  in 
our  opinion,  matters  judicially   determinable  on   legal   evidence,  just  as 
the  right  to  any  other  property.*' 
« 

Their  Lordships  are  also  of  opinion  that  the  finding  of  the 
High  Conrt  npon  the  evidence  adduced  that  the  polliam  in  dia* 
pute  is  an  ancestral  hereditary  estate  is  also  correct. 

It  does  not  at  all  follow  from  the  application  made  to  Govern* 
inent  for  the  recognition  of  the  minor  that  he  had  not  an  heredi- 
tary estate.  It  was  extremely  common  in  Bengal  before  the 
acquisition  of  the  Dewanny  where  a  tenure  was  in  fact  heredi* 
tary  from  father  to  son  to  take  out  a  new  ^anoi  npon  each 

(1)  9  Moore 's  L  A.,  67.  (2j  9  Moore's  L  A.,  446, 
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1&74       deacQuir^Kooldeep    Narain    Singh   v.    The  Oavemment  (1) ;  tfo 

C©LLECTOR  01^  ^^^^  i^  appears  that  upon  a  transfer  of  title  to  lands  ia  Calcutta^ 

Tkichinopolt  either  by  alieBation  or  desceDt  a  fresh  potta  was  girea  to  the 

LxKAMANi.   new  holder:  hot  that  was    merely  a  fiscHl  regalatioo,  aad  the. 

potta  formed  no  part  of  the    holder's  tiile^Freeman  y,  Fair^ 

lie  (2). 

The  Collector  in  his  written  statement  alleged  that  the 
polliam  was  unsettled^  and  that  after  the  death  of  the  late  sepoin- 
dar  the  right  to  appoint  a  saccessor  was  vested  in  the  Govern- 
Xnent,  and  th^t  accordingly  the  Qovernment  had  granted  the  said 
zemindari  to  the  minor  defendant.  No  grant  from  the  Govern- 
znent  was  prodaced.  That  which  is  called  a  sanad  was  not  a  grant, 
creating  a  new  rights  but^k  mere  recognition  or  acknowledgment  o£ 
an  existing  title;  see  the  proceedings  of  the  Madras  Gerem- 
xnent  (No.  17a^  Record,  p.  23)^  From  this  document  it  appears 
that,  upon  the  death  of  the  late  polligar^  the  Collector  sent  a. 
report  to  the  Court  of  Wards  stating  among  other  things  aa 
follows :— 

■ 

"  The  deceased  zemindar,  on  tho  day  previous  to  his  deathAddressed 
to  me  a  petition  requesting  me  to  recognize  his  brother  as  his  successor 
to  the  estate,  and  to  appoint  his  cousin  to  manage  the  aiffiiirs  of  hia 
estate  during  the  minority  of  his  brother. 

<<  The  Tahsilftar    was    deputed  to  ascertain   the  wishes  oi  the  widows 

of  the  deceased  on  this  point ,  and  to  afford  information  regarding  the 

property  left  by  the  zemindar.    The  Tahsildar    submitted  a  statement, 

obtained  from  the  widows,  from    which  it  appears    that  they  earries  tly 

request  a  compliance  with  the  requpsb  contained  in  the  petition  addressed 

to  me  by  their  husbands,    but    with  this  modification,    that  the  cousin 

should  conduct  the   affairs  of  the  estate   under  the  direct  control  of  the 

first-mentioned  widow.      The     widows    cCdmit    the  genuineness   of  the 

pettition. 

*   '*  The  deceased  left  no  will.    The  estate    consists  of  the  Marnngapur 

eemindari  and  certain  mirasi  lauds,   the  assessment  of  which  amounts 
to  Bs.  2.528.8.10." 

^  The  above  report  was  submitted  by  the    Court  of  Wards  to 

Government    with  a    recommendation    that    the    Collector  h^ 

•  * 

authorized  to  recognize  the  brother  of  the  deceased  (the  defend* 

(1)  n  B.  L.  B.,  71 ;  S.  C,  14  Moore's  I.  A.,  247.    ' 
(2;  IMoore's  I.  A.,  ?46, 
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ant    in  tlier  suit)  as    zemindar  of   Maningapnri^    and    to    take       1874 
charge    of  the    estate.     They    added — assuming  that  th  e  family  Collector  of 
is  undivided,  as  is  probably  the  case,  the  brother  of  the  deceased  Twchinopolt 
vould  be  '  the  legal  heif    to  the  zemindarit  irrespective    of  the   LxKAUAm. 
petition  or  consent  of  the  mdofjos.    Upon  that  report  the  Govern- 
ment passed    an  order,    dated    September  17,    1864,  that    the 
Coart's  proposal  is  approved. 

It  also  appears  that  after  the  death  of  the  father  of  the  lata 
polligar,  Terumalai,  the  Collector  reported  that  the  deceased 
left  one  son  Terumalai,  the  heir  to  the  estate,  and  one  eon,  the 
present  defendant,  a  little  boy  by  his  fifth  wife,  then  three  years 
of  age,  and  he  recommended  that  Terumalai  should  be  recog- 
nized and  invested  as  polligar  in  the  room  of  his  father. 
Upon  which  the  Government  ordered  that  Terumalai  should 
be  recognized  and  placed  in  charge  of  the  estate. 

In  England,  proof  of  the  possession  of  land  or  of  the  receipt 
of  rent  from  the  person  in  possession  is  primd  fade  evidence  of  a 
seisin  in  fee.  In  India  the  proof  of  possession  or  receipt  of  rent 
by  a  person  who  pays  the  land  revenue  immediately  to  Govern, 
ment  is  prima  facie  evidence  of  an  estate  of  inheritance  in  the 
case  of  an  ordinary  zemindari.  The  evidence  is  still  stronger  if 
it  be  proved  that  the  estate  has  passed,  on  one  or  more  occasions, 
from  ancestor  to  heir ;  see  Kooldeep  Narain  Singh  v.  The 
Government  (1).  There  is  no  difference  in  this  respect  between 
a  polliam  and  an  ordinary  zemindari.  The  only  difference 
between  a  polliam  or  zemindari  which  is  permanently  -  settled 
and  one  that  is  not  is  that,  in  the  former,  the  Government 
is  precluded  for  ever  from  raising  the  revenue;  and  in  the  latter j 
the  Government  may  or  maynot  have  that  power. 

The  history  of  the  polliams  of  southern  India  is  well  known. 
It  is  to  be  found  in  the  Fifth  Report  from  the  Select  Committee 
from  the  House  of  Commons  on  the  affairs  of  the  East  India 
Company,  presented  '  in  1812,  a  work  of  great  research,  and  in 
the  Madura  Manual*  compiled  by  Mr.  Nelson  of  the  Madras 
Civil  Service,  by  order  of  the  Government  of  Madras.  The 
account  given  in  the  Fifth  Report  was  adopted  in  the  judgment 
pronounced  by    Lord  Kingsdown    in  the  case  above    quoted,  in 

(1>  H  B.  L,  B.,  71 ;  S.  C,  14  Moore's  I.  A.,  247. 
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1S74       wWcli   it  was   held  that  a   polliam  was  an   ancestral  estate    in 

CoLLBCTOB  OF  the  nature  of  a  raj. 

Trichinopolt     LookiDg    at  tbe  evidence  in   the  cause  with  reference  to  the 
LKcrMANi.   tenare  of  the  polliam  in  qaestioo,  their  Lordships  hare  no  doabt 
that  the  High  Court  arrived   at  a  correct  conclusion^  and    that 
the  polliam  is  an  ancestral  hereditary  estate* 

The  question  as  to  the  legitimacy  of  the  minor  defendant*, 
and  his  right  to  inherit^  if  the  estate  of  his  brother  was  an 
estatjp  of  inheritance^  was  found  by  the  High  Court  in  his 
favor,  and  that  decision  has  already  been  upheld  by  their  Lord* 
ships  in  the  widow's  appeal.  The  legitimacy  of  the  minor 
having  been  upheld,  the  suit  of  the  widow  was  properly  dis- 
missed, for  whether  the  estate  was  one  of  inheritance  or  one 
merely  for  the  life  of  her  deceased  husband,  with  a  right  on  the 
part  of  the  Grovernm^nt^  on  his  death ,  to  appoint  a  successort 
the  widow  could  have  no  right  to  succeed.  The  decree  of  the 
High  Court  was  correct,  and  even  if  the  point  raised  by  the 
Collector  on  the  part  of  the  Government  were  decided  in  his 
favor^  the  decree  dismissing  the  widow's  suit  must  still  be 
npheldk  Their  Lordships  have  already  stated  that  they  will 
humbly  recommend  Her  Majesty  that  the  decree  of  the  High 
Court  be  affirmed  with  costs. 

As  the  point  raised  by  the  Collector  was  one  of  importance, 
and  necessary  to  be  decided  with  reference  to  the  costs  of  the 
Collector's  appeal,  their  Lordships  have  heard  that  question 
argued ;  and  having  fully  considered  the  very  able  and  ela*« 
borate  arguments  of  the  learned  Counsel  on  both  sides^  they 
have  arrived  at  the  conclusion  that  beyond  all  doubt  the  decision 
of  the  High  Court  was  correct,  and  they  will  therefore  humbly 
recommend  Her  Majesty^  with  reference  to  the  Collector's 
appeal,  that  the  decree  be  affirmed  and  the  appeal  dismissed 
with  costs. 

Appeal  dwrnuesil; 

The  judgment  of  their  Lobdsbips  in   the  first  appeal  was 
Chbttt     then  delivered  by 

Akbuxhnot.  ^^'  ^'  ■P^^^o^K* — ^This  ca^  is  governed  by  the  principles  laid 
down  in  the  appeal  just  decided  between  the  Collector  of 
Trichinopoly  and  the  widow  of  the  zemindar  of  Marangapuri« 


» 
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lil 


• 


• 


PrimdfacUf  the  poUiam  was  hereditary.    If  it  was  hereditary       l«74 
and   descended  to  the  minor   son  as  the  heir  of  his  father,  the  OolaoapTT 
income  of  the  zemindari  was  liable  to  pay   the   debts  incurred      <3"«» 
by  the  deceased  zemicdar.  ABBuiHNoti 

The  Civil  Jadge,  upon  the  authority  of  decided  cases,  prin- 
cipally of  those  cited  from  the  Madras  Select  Decrees,  to  which 
their  Lordships  have  referred  in  the  other  appeal,  held  that 
the  poUiam,  was  not  hereditary,  but  that  the  object  for  which 
the  debt  wais  incurred  was  such  that  the  debt  was  a  charge  upon 
the  estate^  and  that  the  income  derivable  from  it  was  liable 
JO  discharge  the  debt,  and  he  gave  a  decree  accordingly. 

Upon  appeal,  the  High  Court  held  that,  upon  the  death  of 
tiie  poUigar,  by  whom  the  debt  was  contracted,  the  proprieta'ry 
right  to  the  poUiam  reverted  absolutely  to  Government,  and 
that,  by  their  fresh  grant  to  the  defendant,  a  newly-created 
estate  for  life  became  vested  in  him  ;  and  that,  consequently, 
the  defendant,  as  the  representative  of  his  father,  was  not  liable 
to  pay  the  debt  out  of  the  revenues  of  the  zemindari,  and  they 
reversed  so  much  of  the  decree  of  the  Lower  Court  as  declared 
the  liability  of  the  defendants  in  respect  of  the  revenues  of  the 
polliam.  The  judgment  of  the  High  Court  was  pronounced  on 
the  J  8th  May  1870,  before  the  judgment  of  that  Court  in  the. 
Marungapuri  case  was  given.  Their  Lordships  are  of  opinion, 
that  no  sufficient  evidence  was  given  to  prove  that  the  polliam 
reverted  absolutely  to  Gk>vernipent^  upon  the  death  of  the  late 
polligftr,  or  that  the  defendant  held  nnder  a  fresh  grant,  by 
which  n  pewly^created  estate  for  life  became  vested  in 
him.  They  are,  therefore,  of  opinion  that  the  decree  of 
the  High  Court  ought  to  be  reversed  with  the  coste  of  this 
appeal. 

Li  ordinary  conrso,  their  Lordships  would  at  once  proceed 
to  recommend  that  the  decree  of  the  Civil  Judge  be  i^rqaed. 
Mr.  Forsyth,  however,  sugg^ested  that  the  Collector  may 
have  been  misled  by  the  decisions  prior  to  the  judgment  in 
the  Marnngapuri  case,  and  may,  in  consequence  of  those 
decisions,  have  abstained  from  offering  evidence  to  show  that 
the  poUiam  was  not  hereditary,  and  that,  if  the  decree  of  the 
Sigh  Court  should  not  be  upheld^  the  case  ought    to  be 
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1874       remanded^  to  enable  the  Collector  to  addaoe  eridence  to  tbafc 
OoLAOAppA  efiect,  if  he  has  any. 

Chbtty 

V-  The  first  issue  raised  in  the  Lower  Conrt^  viz.,   whether  the 

zemindari,  or  the  income  thereof,  was  answerable  for  the  debt 
contracted  by  the  late  zemindar^  certainly  invulyed  the  qaesiion 
whether  the  zemindari  was  hereditary^  or  whether  the  late 
zemindar  had  merely  a  lile  interest  in  the  estate.  Bat  that 
issue  was  too  general ;  ib  involved  several  mixed  questions  of 
law  and  fact,  and  did  not  sufficiently  direct  the  attention  of 
the  parties  to  the  main  question  of  fact  necessary  to  be  decided. 
Their  Lordships  are,  thereforOj  of  opinion  that,  if  the  respond* 
ents,  or  either  of  them,  desire  it,  it  ought  to  be  referred  to 
the  lower  Court  to  raise  and  try  the  following  issne,  viz., 
whether  the  late  zemindar  had  an  estate  of  inheritance  in  the 
zemindari  which  descended  to  his  minor  son  as  his  heir. 
That  reference,  however,  ought  not  to  be  made  except  upon 
the  condition  of  the  respondents,  or  one  of  them,  notifying 
to  the  High  Court,  within  a  reasonable  time,  their  or  his  desire 
to  have  that  issue  referred  for  trial,  and  upon  payment  of  the 
costs  of  this  appeal  and  of  the  costs  of  the  appeal  to  the  High 
Court.  Their  Lordships  will,  therefore,  humbly  recommend 
to  Her  Majesty  that  the  decree  of  the  High  Court  be  reversed  ; 
that  the  respondents  do  pay  to  the  appellant  the  costs  of  this 
appeal  and  also  the  costs  of  the  appeal  to  the  Hi^h  Court  ; 
and  further  that,  upon  payment  of  such  costs  the  High  Court 
do,  under  the  provisions  of  s.  354  of  the  Code  of  Civil 
Procedure^  refer  for  trial  by  the  Court  of  the  Civil  Jud^e  the 
following  issue,  viz,,  ^*  Whether  the  late  zemindar  had  an 
estate  of  inheritance  in  the  zemindari  which  descended  to  his 
minor  son  as  his  heir,"  provided  the  respondents,  or  one  of 
them,  do,  within  six  months  from  the  date  of  the  order  to  be 
made  by  Her  Majesty  in  Council,  notify  to  the  High  Court 
their  or  his  desire  to  have  such  issue  tried ;  and  that,  in  the 
event  of  no  such  notification  being  made  within  the  period 
aforesaid,  the  decree  of  the  Civil  Judge  do  stand  affirmed  ; 
that,  in  the  event  of  such  issue  being  referred,  all  subsequent 
proceedings  be  taken  under  the  provisions  of  s.  354  of  the 
Code   of  Civil   Procedure  i   that  the   costs   hereby   ordered 


td-  eb  paid  eome  oat  of  the  eatste  c  that  the  sum  of    £800  in       ^^* 

the  hands  of  the  Regiettar,   as  secarity    for  the   costs  of  the  Oolaoappa. 

respMdant  io  case   this    appeal  be   dismissed^  be  returned  to  ^^^^ 

the  appeUaat)  Oolagappa  Ghettj  or  to  his  attorney.  Asboiwotj. 


Appeal  aiiowed. 

Agents  £or  Oolagappa  Chetty  t  Messrs.   Burton,  Yeabes,  and 
Sari* 

Agents  for  the  OoUector  and  the  SSemindar :  Messrs^  Lawfari 
«knd  Waterhoim^ 

Agents  for  the  widows  :  ttessrs.  Jones,  Shxland,  and  StMu 


*        « 


FULL  BENCH* 


Td^ote  Sit  iKeWd  OoBith^  Xlf  CtUef  MiHee,  Mt,  J^utide  Kemp^  Itr.  /unites 

Ja(lb$6$^f  Mr.  Jiatilib$  M^rick^,  and  j  ^^^^  ^ 

B3HAN  CHONDBR  BOSS  (DtcRBE-aoiDfcR)  ^  PRAISTNATH  NAG    ^,^2LlL 

(JtDeXBRr-DEBTOEi)* 

tjhUiAtion^M  ti  of  1871,  Sdkei,  u,  ifo.  WSsMiU^oii  of  Dettee^ 

Sana  Ai^  See  rUo 

A  decree^holdeKv  ^pph^  ^o'  the  lefteoutioll  of  hit  dttdren,  it  •tttitt^dd^  ttAet 
the  pn^visioni  of  Lot  IX  of  ld7l,  to  hate  mich  exeoatien  Upon  bis  ahowing 
that  his  application  is  made  iHthin  three  yean  ftoiti  'the  date  of  a  preVions 
Ibpplicatloa  to  the  Oonrt  to  enforee  the  same  deoree,  or  ftom  the  date  ofisiil^ 
ing  notieenadeifa  dlSof  tbs  Code  of  Civil  JP^rooednre  in  the  same  matter. 

^Mi  was  to  applkttttion  to  etecute  a  decree  dated  the  l7th 
t)f  Kovembet  1865.  l^he  first  application  for  eiecntion  was 
knade  on  the  2nd  of  April  1868^  after  dne  servioe  of  notice  on 
*the  ]ndgaient*debtor.  Another  application  for  execntion  was 
'Unddonthe4thol  febmary  186dj  whereupon   execution  waa 

ft 

^  ttiseetlaneoOB  Spedel  Appedl,  tfo.  19  e^  l&H  sf^iuist  An  ordei^  of  the 
rftahoidiiBafceJladjnic^^ilU  Dacca,  dated  the  2dth  Deomnber  i873|  wn/two^g 
^m  erd^  p£  the  Honsif  oi  JBbanga^  dated  the  itth  ApA  ia7». 

81 
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^^^* allowed  to  proceed,  and  -certain   properties,  beloogmg   to  the 

EsHAzr  Chun- judgment-debtor,  were  aitaclied,  and  a  sale  procUmatioQ  was 
MR^BoBK  issued.  The  sale,  however,  was  stayed  on  the  application  o£  ' 
Pbannatb  the  judgement-debtor,  and  no  farther  steps  having  been  taken 
in  the  matter,  the  case  was  struck  off  on  the  26th  of  April  1869. 
On  the  J 0th  of  February  1872,  execution  was  again  revived,  and 
the  case  again  struck  off  on  the  18th  of  March  following.  It 
was  again  revived  on  the  3rd  July  1869,  and  struck  off  on  th& 
31st  of  that  month.  On  the  23rd  of  August  1872  it  was  again 
revived,  and,  after  service  of  notice  on  the  debtor,  the  case  was 
struck  off  on  the  12th  of  November  following.  The  present 
application  was  made  on  the  17th  of  January  1873.  It  was  con* 
tended  by  the  judgment-debtor  that,  under  the  circnmstances, 
the  execution  was  barred.  The  Muosif,  holding  that  the  require- 
ments of  the  law  had  been  complied  with,  allowed  the  execntion 
to  proceed.  On  appeal  by  the  judgment-debtor,  the  order  of 
the  Mui^iif  was  reversed  by  thb  Subo  rdinate  JudgCi  who  held  that 
the  proceedings  between  the  10th  February  1872  and  the  17th 
January  1873  not  being  bond  fide  steps  taken  to  enforce  the 
decree,  the  present  application  was  barred^  more  than  three  yesra 
having  elapsed  from  the  last  application. 

On  special  appeal  by  the  decree-holder,  the  case  came  on 
before  Jackson  and  McDonell,  JJ.,  who,  in  consequence  of  their 
difiering  in  opinion  from  the  decision  in  Bohini  Nutidun  Hitter  v* 
Bhogoban    Chunder  Hoy    (l)i   referred    to  a  Full  Bench    the 

(1)  Before    Mr,  JuUice   W,  Marhby    notice  nnder  8. 21B,  Act  YIII  of  1859,  or 
and  Mr,    Jvs^cc    Mitter,  of  a  previoiui  application  for  execution* 

withoat  any  reference  to  the  queition  of 

KOHINI  NUNDUN  M1TTEB(D  bcbbib.    bona  fides. 

holder)  v.  bhogoban  CHUNDER 
ROY  AND  ANOTHER  (JuDOMENT-DjEBT-        Thb    petitioner  in  this  caw  eonglit 

om).*  ^  execute  a  decree  of  the   High  Coort 

TheUthMay  1874,  dated    the  26th  ;of  Angwt  1865.    It 

appears  tha  t  execntion  had  been  takea 

lintitation—Act\IX  of 'iS7l,SehecLu,  No.,  ourt  on  the  28th  of  February  1863,    but 

ie7^E9eciUioH  of  D£cree—^Bana  jides,      the  oas^  was  struck  off  on  the  ISth  of 

March  186^.  The  case  was  then  tt- 
Under  ActIXotl871,Sched.ii,Ko.l67.  ne^ed om"  the  ^th of  Sei^tember  1B69, 
a  decree-holder  18  entitled  to  have  execu-  and  was  struck  off  on  the  16th  No- 
tion  of  his  decree  within  three  yeanrsofa    rendber  following.    Th©  nest  applica. 

•  Miscellaneous  Special  Appeal  No,  49  of  1874,  from  an  order  paned  by  tBe 
Judge  of  Beerbhoom,  dated  the  6th  iDeoember  1873,  rQYWBlDg    ft  deww  Of  thf 

Jlunsif  of  Chaaki  Bolpgr^,  dftted  the  30*  Jft^y  1873s 
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question    "Whether   a   decree-holder,   applying    for    the  exe« 

cation  of  his  decree,  is    entitled    under    the   existing    law    to^^^^i^^^** 

tion  for  execution  was  inade  on    the  be    eridence    from    which    the  Court,            v. 

ISth  c/l  April    1872,   which  was  sbrack  upon    a     subsequent     application     for     PfiANNAta 

off  on  the  16th  of    December   of    the  execution,  would  have  to    decide   whe«          ^^°* 

Bame   yeikr.    Then   came  the    present  ther   the   former    application    were   a 

applicatioi^  for  execution  on  the  11th  hond  fide  one,  or   merely    colorable  for 

January  1873.    The  judgment-debtors  the    purpose    of    keeping    the    dscreo 

contended  that   execution  was  barred,  alive.    In  all   these   oases    (they   say) 

inasmuch   as   the   delay  between  the  the   Court    to    which    application  for 

29th     of    September     1869    and    the  execution  is  made,    must   decide   vhe- 

making    ef     the   present    application  ther  the  former    application   which    ia 

had   not   been     sufficiently    accounted  relied  on  was    bond  fide  or  not,   thereby 

for,    and   that   mere    applications  for  indicating    that    the    true  question  is^ 

execution  not  followed  by  proper  stepa  whether    the    application    is  hand  fide* 

were  not  sufficient  to   keep  the  decree  Then  they  go  on  to  say  .* — **We  cannot 

alire.    The   Hunsif,    considering   that  lay  it  down  as  a  rule  of    law    that    an 

execution    was   not    barred,  allowed  it  application     made       without     lodging 

to  proceed.    On  appeal    by   the    judg-  tcddbana   would  not    be    a    "bond  fide 

sient^ebtors,  the  Judge  reversed   the  application,  for  it  might    happen   that, 

HitnsiFs    order    and  '  held     that  the  immediately  after  the  making  of  Ae 

deoree  could  not  be   executed.    From  application,  the  defendant  might  die, 

* 

that   judgment    &  special   appeal  was  and  it  might  be  necessary,  instead  of 

preferred  by  the  decree-holder.  lodging  the  talahaiia,  to  make  a  fresh 

application   for    execution  against  his 

Baboo  Rash   B^iary  .  Qhrne  for   the  heir*at-law."      These    remarks     show 

appellant.  what  is  meant  by  the  words  bond  jSdtf, 

Baboo  Gooroo  Doss  Banerjee  for  the  that  they  are  used  to  describe  an    ap- 

respondents.  plication    which    is  not  merely    col(fi*- 

The  jadgment  of  the  Court  was  deli<4  able,  but  which  is  made  really  for  the 

vered  by  purpose   of  keeping   the  decree  alive. 

'      *  If  that  provision  of  the   law   with  this 

Uabkbt,  J. — As  the  law  applicable  construction  upon  it  had  governed  this 

to   this   subject   formerly   stood,    the  case,   we  should  have  had  to  consider 

Court  had  to  enquire   when    an    appli-  the    first   ground    of     special    appeal^ 

cation  for  execution    was  made,    whe^^  which  in  substance  is  this  that  there 

ther   any    proceeding   to    enforce  the  was    no    evidence    upon     which     the 

decree,   or   to    keep  the  same  in  force,  Courts    could  find  that  these  proceed- 

had    been    mAde    within    three    years  ings  were  merely    colorable.     But    the 

prior  to  that  application,  and    the  FuU  wording  of  the  new   law    is    different : 

Bench   of   this    Court,    in  Ram  Sahai  and  the  first  question    which  arises  is, 

Situf  Y.  Sheo  Sahi   Bing  (l),   have    laid  whether  or  no  the    new  Statute    is  ap- 

down  that,  if  a  party  made  an  appli-  plionble  to   this   cafe.    The    Act  (IX 

oation    and    neglected     to    lodge    the  of  1871)  provides   that  it  shall    come 

necesaary  taUihana,  his  neglect   would  into   force   on   the   first  day   of  July 

(I)  B.  L.  B.,  Sup.  Vol.,  493. 
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1B74       have  saeh  execation  upon  his  showing  that  bis  applicatioii   i^ 
Wam  QttUN^  made  within  three  years  next  following  a  previoos  application 

dsbBoss     1871,  with  a  proviso  that  noilviQg  ooiv-    ta  iiie»  homtrer^  thafc  w»  cannot   la 
TtLJLVVAWk    ^i^^   ^^   ^-   ^  ^<1  ^>  o'  >i^  Psv^  I^    qualify  the  worda  of  thA  Statute.    I 
'  ^ITao.        and  ni^  shall  apply  to  suits  instituted    think  that^  if  the  Foil  Bei^ch  dadsioB^ 
before   the  first   day  of   ^pril    1873.    had  not  existed^  there  oonld    not»  ppoa 
Bat  it  has  been   pointed  oat  that  this    ttiese  worda  of  the  leg^wlAUix^,  !»▼» 
is  not  what  IB  this  Act  is  called  a  suit^    been  any  doabt  whaiever  thai  -wha^ 
bat  what  is  oalled   an   application    as    wa«   intended    was     that     the    tin^ 
appears   by  the   sohednles^  and  that    should  be  measaxed  fron  the  speoilia 
that   distinction   is    made  by   the  Act    date   there    i^veo.    Ko   doubts    this 
tbroagbout   between  applioations   and    languid  of  the  Legis1«bute  coming  aa 
Buits.    This  seems  to  me  oorreot^   and    it  did  upon  that  Fall  Bench   decision^ 
I   think  that»   aa  regRrds  these  applioa*    it  weald  be  tigkt  to  eonai^er. whether 
tions,  the  Act   came  into  operation  on    or  nait  waa intended  to  set   aside  th» 
the  date  on  which  it  came  mto  operM    rery  important    prinoiple     which  tha 
iion  generally^   namely^   the  Ist   Jnly    FaQ  Bench  deouslon  laid  down«  J  think,. 
1871   (1)*    That   oDnBtmotion   of  the    however,  tixis  is  laade  quite  dear  by  the 
Act  is   not   in   fact  eontested  by  the    nest  paragraph,  which    runa  thus: — 
respondent.  *^  Where   ^he   iM)tice  next  hereinafter 

The  question  therefore  is^  what  ia    mentioned  haa  been  isjniao^  th^  date^ 
the  true  construction  of  the  new  Iaw  of    of  issuing  a  notice    nnder    the  Civit 
Ximitation  which  is  made  applicable  to    Ptooedare    Oodei,    a    ^6.**     Kow    I 
thxB  case.     Now,  the  law  providea  thai    think  it  is  clear  from  that  pan^ijaph 
the  time  within  which    an  applioatioa    that  the  date  of  issuing  a  ikotiee  ie  aA 
ifl  to   be   made   forezecntion.  of  ade^    absolnte  date  Ihunwhidi  the  time  iA 
uree  shall  be  three  years  either  from    to  he  reckoned  withoht  any  reference 
the  date  of  the  originai  decree,,  or  if    to  the  qjnestioa  ol  hona  JideSi,    There 
there   hftft  been  auy  appeal,,  from   the    is  not  a  single  word  in  that  paragraph 
tiate    of    the   decree   ot   order  of  the    upon  which  the  consideration  of  the 
Appellate  Court,   or  where  there  has    (se^oalled)  hma  fticks  of  the  apittcatioQk 
)>eea  a  review  of  jadgment,  from  the    can  poMibly  be  imported.    If  that  ia 
date   of   the    decinion   passed  on  the    so^  I  think  (reverting  to  the  paragraph 
review ;  or  where  the  apfxlioation  next    which  we  have  to  interpret)   that  ii 
thereinafter  mentioned  has  hran  made^    mast  he  se  in  this  case  ahK>.    It  ie 
from    the   date   of  applying    to   the    pointed  out  in  the   Full  Beneh  deci^ 
Coart  to  enforce  or  keep  in  force  the    sion — Ram,   SaJkii   8ing    y«  3heo  S^^hi^^ 
decree   or   order.    Kow   the  questioxi    8ing  (2>  by  Sir  Barnes  Peacock— that 
^  whether  we  are  to  read  this   provi-'    issue  of  the    notice     is  a  proceedings 
Bion,  as  the  Fnll  Bench  read  the  provi-    and  it  is  a  proceeding  which   woold  be 
isions  of  the  former   hiw,  as   Intending    safflcient  to  keep  the  decree  alive   if 
an  application  made  I^ondk  fide  for  the    it  folTowe  ap<»i  a  hona  fide  application^, 
parpose  of  edforcfng'the  decree,  and    for  it  will  thei^  be  a    proceeding    ia 
not  merely  colorable  for  the  purpose    furtherance    of    the    appKoation  pre-^ 
of  keeping  the  decree  alive.    It  seems    vioasly  made  te   enforce  the   decree 

(1 )  See  Kundo  Coomar  Mookerjet  Vt  I$$ar  Chvmder  BhuUathumet  12  B.  Ii«  B..  App.>  % 
<2J  B.  L. »»,  Sup,  Vol.,  49a»  ' 
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to  the  Court  to  enforce  ihe  isame  decree^  or  from  the  date  of       ^^^ 
iflsoixig  Boiiiee  under  8.  216  in  the  same  matter.'*  Bwam  Caw. 

The  question  was  referred  with  the-following  remarks  by  pV' 

Jacebok^  J.—- -Under  the  Law  of  Lhnitaiion  which  goyetned 
these  matters  before  Act  IX  of  1871  came  into  force^  the  Courts 
were  held  to  be  bound  to  ascertain  that»  within  three  years  next 
preceding  such  application,  some  proceedings  that  is  some  h(md 
JUb  and  not  colorable  proceeding,  had  been  taken  to  enforce  the 
judgment ;  ahd  it  was  held  to  be  a  question  of  iaot  whether  or  no^ 
the  lodging  of  an  applioatioD,  or  the  issuing  of  a  notice  under 
8.  216,  had  been  .  a  proceeding  bond  fids  intended .  for  such 
purpose,  or  merely  a  colorable  proceeding.  Sy  the  npw  exist-* 
ing  Act  (IX  of  1871),  it  was  declared  that,  "  subject  to  th^ 
provisions  contained  in   ss.    5   to    26i    every    suit    instituted^ 

appeal  presented,  and  application,  ^^d®.  ^ter  the  period  of 
limitation  .  prescribed  therefor  by  the  2nd  schedule  hereta 
annexed,  shall  be  dismissed,  although  limitation  has  not  been 
set  up  as  a  defence  -,*'  and  the  period  of  limitation  prescribed, 
for  execation  of  decrees  or  orders  of  Civil  Courts  in  general 
is  that  contained  in  No.  167  of  the  2nd  schednloj  viz,,  there 

Bat,  <Stx  the  other  'hand>  i!  it   oiriy  fol-  specific  dates   from    vhioh  the  three 

lows    «pon    ft&  •  application .  which  is  yean  were  to  be  counted  without  re* 

'merely    colarai)ld»    thmi    within,    the  lereneeto  aay  enquiry  whether    the 

principle  of  that  deoifdoa  it  would  be  prooeedings  were  takepi  lor  the  per* 

no    proceeding  at  all. '  It  would    be  pose  of  enforcing  the  decree  or  were 

hardly  possible,    however,  to  suppose  what   the    FuU    Beneh  called  merely 

that  the  Legislature  should  have  in-  oolorable  lor  the  ]^rpose   of  keeping; 

tended  thai  an  spplicatiott  which  was  the  decree  aliye. 

merely    ooloiable    Mieald    not    keep  Upon  these    ground^    therefore,  t 

alive  the  decree,    and  that  a    notioe  think  that  there  hatiag  been  wiOiin 

following  that  application  which  would  three  years  swdi  an  applicatioda  as  is 

\fi  in  no  way  better  shoold  keep  the  prescribed  in  the  new  law,  it  is  unne^ 

decree    alire.     That     would    almost  oessary  to  decide  the  question   which 

amount  to  a  oontradiotion^    If  there-  was   raised    in  the    first   ground    of 

fore  there  could  be  any  possible  doubt  appeal.    Upon  the   second  ground   of 

upon  [^e  oou^traction  of    the    first  appeal  the   judgment   ef    tiie    lower 

paragraph  taken   alone,  there  can  be  Appellate  Court  will  be  venrsed  with 

no  doubt  when    the    two  paragraphs  costs,  and  the  caae  will  be  sent  back  to 

arfEMdto9othe»4het  ihe-l^giakitare  the  first  Court  in  order    that    ezeco-' 

.lataBded    that  there  should  bo    two  tion  may  proceed* 
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18T4       years  from  tbo  date  of  the  decree  or  order,  or  where  there  is  an 
B8H*N  Ohqn-  application   made,  from  the  date  of  applying  to  the  Court  to     ^ 
D»B  BoBB     enforce  or  keep  in  force  the  decree  or  order  ;  or  where  there  ia 
Pbakkath    a  notice  issued,  from  the  date  of  issuing  the  notice  under  the 
^*^'        Code  of  Ciril  Procedure,  b.   216.     Now  it  seems  to    have  been 
assumed  that,  because  the  law  requires   that  every  application 
made  after  the  period  of  limitation  is  to  be  dismissed,  the  con- 
verse is  to  hold  good,  and   every  application  made  within  that 
period  must  necessarily  be  considered  to  be  good.    That  is  the 
contention  of  the  special  appellant,  and  that  has  been  adopted 
in  a  recent  case   decided  by  Markby  and  Mitter,  JJ.— BoWn* 
Nundun  Uittet  v.  Bhogohan  Ohunder  Boy  (I).     In  that  case  the 
learned  Judges  undoubtedly  held  that  all  questions  of  bond  fides 
are  now  excluded,  and  a  decree-holder  is  absolutely  entitled  to 
have  his  decree  executed,  provided  he  comes  within  the  period 
specified  in  No.  167.     If  that  be  a  true  construction  of  the  Act,  it 
would  follow  that  a  plaintiff,  who  obtains  a  decree  for  a  sum  of 
money  with  interest  perhaps  at  a  large  rate,  say  on  the   1st  of 
January  1 870,  may  put  in  an  application  on  the   Ist  of  January 

1873;  another  on  the  1st  of  January  1876,  and  so  on,  taking  care 
only  to  renew  the  applications  once  in  three  years  without  taking 
any  further  step  whatever,  without  any  intention  to  obtain  satis- 
faction of  his  decree  at  the  end  of  three  years,  and  he  would  be 
entitled  to  recover  the  principal  sum  and  the  accumulated  interes 
thereon  at  that  large  rate  after  the  lapse  of  say  twenty  or  thirtyt 
years;  although  his  debtor,  or  the  remote  descendants  of  his  debtor 
may  have  had  no  notice  whatever  of  any  of  those  applications,  and 
they  may  have  been  ignorant  of  the  existence  of  their  liability. 
It  would  also  follow  that  a  jadgment'Credit}or,  who  haa  lodged 
an  application  more  than  one  year  after  the  passing  of  the  decree 
in  which  circumstance  the  Court  is  bound  to  issue  a  notice 
under  s.  216,  may  have  omitted  or  refused  to  lodge  the 
talabana  for  the  service  of  such  notice,  and  the  Court  might 
therefore  have  been  disabled  from  serving  the  notice,  and  yet 
notwithstanding  this  clear  indication  mala  fides  on  the  part 
of  the  decree-holder,  the  Court  would  be  bound  to  proceed 
upon    an  application  made  within  three  years  from  the  date  o£ 

{  (1)  Ante,  p.  144 
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the    first  apjflioation.    I   cannot  bring    myself  to    believe  thftt       1^74 
the    Legislature    intended  any    such    result.     I  cannot   at  this  jbbbam  Chcr* 
present  moment   recall  to  mind   any  section  or  provision  of   the    ^skBo«s 
Code  of  Civil  Procedure  in  which   express  provision  is  made  for    Pjuknatb 
a   second  application    to  execute  a  decree^    except  perhaps    the       ^^^' 
case  of  inability  to  obtain    satisfa^ction  in   the  district  or    in  the 
Court  where  the  decree  was  made^  and^  in  consequence^  necessity 
of  an  application  to  execute  it  in  another  jurisdiction.    I  cannot 
help  thinking  that    where  that  id  so^    the  granting  of  a   second 
.application  to  exeeoie  must  be,  to  say  the  Lsast  of  it>  a  matter  of 
discretion  with  the  Court;  and  it  appears  to  ine  that  the  granting 

or  witbhoding  of  permission  to  execute  under  particular 
circumstances  is  a  matter  quite  separate  from  the  limiting  of 
the  time  within  which  application  must  be  made  j  and  it  by  no 
*  means  follows  that,  because  an  application  is  not  to  be  enters 
taiued  after  the  lapse  of  the  time  specified,  it  mnst,  under 
all  circumstances,  be  entertained  if  made  within  that  time« 
It  appears  to  me  that,  if  we  are  to  admit  that,  the  whole  dobtrina 
of  the  Courts  in  these  provinces,  as  carefully  elaborated  with 
the  past  ten  years,  is  swept  away  merely  oy  the  substitution 
of  a  new  period  or  newly  defined  period  of  limitation,  most 
disastrous  consequences  in  regard  to  execution  of  decrees  will 
follow.  Ther^  is  nothing  shown  to  lead  me  to  say  that  that  was 
the  intention  of  the  Legislature.  I  think  therefore  that  this 
very  important  question,  on  which  I  feel  at  present  unable  to 
concur  in  the  decision  in  the  case  of  Rohini  Nundun  Mitter  v« 
Bhogoban  Chunder  Ray  (I)  should  be  referred  for  opinion  to  a 
Full  Bench.    . 

Baboo  Komolakant  Sen  for  the  appellant,— There  is  nothing  in 
the  new  law  to  justify  the  Court  in  importing  the  words  bond  fide ' 
into  cases- of  execution  of  decree,  whatever  reason  there  might 
>ave  been  under  the  old  law.  All  that  is  required  is  that  the 
application  to  execute  should  be  made  within  three  years  of  the 
application  next  preceding  it.  When  an  application  is  presented, 
if  it  be  correct  in  form«  the  Court  is  bound,  under  s.  15  of  Act 
XXIII  of  1861,  to  order  execution  of  the  decree.  [Jackson,  J.— 

(l)4n^d,p.l44.. 


no  BsiraiL  law  bspobts.         vtoh.  itv; 


mi       The   seoiion  b^TS  t-^''  It  the  applioatioa  be  ftdmitfedi"]    That 
BshauCbuh-^^  refecenoe  to  the  informalities    mentioned  in  the    aeetioQ  foi^ 
nn  Bmb    which  the  Goart  may  return  the  applidition  for  correction^ 
PaANViVK      '  ^^  y®^^  Lordship^*  permlnion  to  read  Mr.  Stephen's  epeeeh 

Nie.  ill  Council  to  show  what  led  to  the  pasaieg  of  the  Aot.  [Ooveffi 
C«jr.-*«»We  cannot  let  yon  read  that  to  explain  the  law.]  The 
view  taken  by  the  learned  Jadges  in  IMiini  IfunAnkti  UUUr  r* 
Bhogobtm  Chunder  Boy  (\)  ie>  1 8nbmit>  correotk 

Baboo  Brob^h  CkundstUittet  for  the  respondentw«-^Ko 
mateviai  ehange  has  been  made  in  the  law  by  Act  IX  of . 
1871,  except  that  it  gives  three  years  from  the  date  of  Apply** 
lag  to  the  Gornt  to  enforce  a  decree  inatead  of  from  the  previous 
proceeding,  aa  in  s.  20  of  Aot  XIV  of  1859.  Nor  does  the  neW 
law  in  any  way  alter  the  provisions  of  the  Code  of  Civil  Proce« 
dare  which  gave  a  ceartain  discreUon  to  the  Qonrt  to  allow  exe« 
entiom  or  not  according  as  the  previous  proceedings  had  been 
taken  &ofal  jEcfe  or  not.  The  discretion  was  given  by  the  words  of 
•v  221  i-^"  Xhe  Ooart,  nnlesa  it  see  canse  to  the  ooatraryi  shall 
issue  the  proper  warrants*''  The  Conrt  always  exercised  &  discre* 
tion  under  the  provisions  of  this  Oode^-^fiam  8ah  ai  Sioig  r^ 
8he»Skai  Sing  (2)«  and  Btgnatk  Pundii  v.  Ki$nhya  LaU 
Pundit  {$)^  If  the  construction  contended  £or>  be  a  ^correct 
one^  tho  consequences  will  be  most  disastrous  as  pointed. out  in 
the  order  of  reference^ 

'Boboo  Romolakant  Sen  in  reply.-^The  words  *' unless  it  see 
pause  to  the  contrary "  mean  unless  there  be  gross  fraud 
or  something  of  that  kind»  The  disastrous. consequences  are  very 
easily  avoided  by  the  judgment^debtor  paying  off  his  debt*  It  is 
his  fault  if  lie  does  not  pay^  and  he  cannot  complain  if  the  decree 
is  kept  hanging  over  bis  head. 

Citr.  ach,  auU^ 

The  following  judgments  were  delivered  by  the  Full  Bench  :-^ 

Couch,  C J.    (Kb»,   Mamby,  «ud  AnrsLO,   JJ*,    concurs 

ing  )  (after  reading  the  questioui  referred) :— *I  think   the  qaes* 

» 

(1)  Ante  p.  144.  (i)B.  L.  B-,  Sap.  Yd.,  492. 
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lion   mnst  be  answered  in  tke  affirmative.    Act   IX  of   1871       ^^^ 
f  the  new   limitatfon   Act)  clearly   recognises  a    right  on  the  BnuM  Ohuh« 
part  of  a  decree-holder  to  make  sach  an   application.    No.  167    ^*^ 
of  the   2nd  schedule  provides  for   this   case  as   feff    as  the  PsjivKAm 
Law  of  Limitalioa  •  appliesj  and  it  says  '^that  an   applioatioa         ^^ 
for  the  exooaftion  of  a  decree  or   order  of  any  Civil    Conrk 
Bol  provided  far  by  No.  169/'  which  is  intended  for    Coarts 
established  by  Boyid  Oharter^  is  to  be  made  ''within  three  years 
from  the  date  of  the  decree  or  order ;  or  (where  there  has  been 
an  appeal)  the  date  of  the  final  decree  or  order  of  the  Appellate 
Conrt;  or  (where  there  has  been  a  review  of  jadgment)  the  datb 
of  the  decision  passed  on  the  review ;  or''— this  is  the  part  which 
is   material  npon  the  present  occasion— "(where   the  application 
next  hereinafter  mentioned  has  been  made)  the  date  of  applying 
to  the   Conrt  to  enforce  or   keep  in  force  the    decree  or  order  ; 
or  (where  the  notice  next  hereinafter  made  has  been  issued^  the 
date   of  issuing  a   notice  under    the  Code  of  Civil   Procedure, 

0.  216."  These  words  clearly  give  to  the  person  who  .  has  a 
decree  the  power^  ho  far  as  regards  the  Law  of  Limitation,  of 
applying  for  the  execution  of  it  within  three  years  from  the  date, 
or  within  three  years  from  the  date  of  the  application  to  the  Court 
to  enforce  or  keep  it  in  force.  There  is  no  restriction  as  to  the 
aeoend  or  third  or  auy  subsequent  application.  So  &r  theu  aa 
regards  this  Act,  the  decree*helder  is  not  restricted.  All  that 
appears  necessary  for  him  to  do  is  to  take  care  that  the  applica- 
tion is  within  three  years  from  the  date  of  applying  to  enforce 
the  decree  or  keep  it  in  force ;  and  he  is  at  liberty  within  three 
years  from  that  date  to  apply  again  for  execution. 

The  Code  of  Civil  Procedure,  recognizes  there  being  more 
than  one  application  to  execute  a  decree.  S.  216,  whicli 
provides  for  the  issuing  of  notice,  says  at  the  end  :-— ^^Provided 
further  that  no  such  notice  shall  be  necessary  in  consequence 
of  the  application  being  against  an  heir  or  representative  if 
npon  a  previous  application  for  execution  against  the  same 
person,  the  Court  shall  have  ordered  execution  to  issue  against 
him."  S.  15  of  Act  XXIII  of  1861,  which  is  substituted  for— 
the  provision  in  Act  VIII,  says  that  *'the  Court,  on  receiving 
any  application  for  exocation  of  a  decree  containing  the  parti- 

22 
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1S74      talara  maotioiied  in  8.  2ieo{Aot   VUI  o£    1859  or  such   of 
BkvAM  Onn-  <<hQi«  fts  may  ba  ;appticable  k)  the  oase^  «ha(U  enter  a   notB  of  the 
"^  ?^^    Appliafliijoa.  aiid  tite  date  on  wUeh    ife  waa    BAde  in  the  ngiater 
TBAtniAM  of  the  BHitt    If  it  ahail  be  ahown  to  the  Court   that  the   partn 
cnlani   do  not  oorrespond  with  ike  mifpml  decree ,   ibe  Oonx% 
ehalt  ■  either  retorn  the  applseatiOQ  for  oorreotion  to  the  person 
making  it»  or  ahall  with  the  oonaent  of   auoh  person   eanae  the 
neoeesary  oorreotion  to  be  made.    If  the  application  be  admitted 
the  Court  shall  order  exeootion  of  the    decree  according  to   the 
nature    of  the  application.''    Now^    it  {3  trtie  that^  in  s.  221  ot 
Act  VIII  of   1859,  it  is  said  that,  *'when  all  the  necessary   preli- 
minary measures  hare  been  taken,  where  any  suph  are  required, 
the    Court,  unless  it    see  cause  to  the  contrary,  shall   issue   the 
proper  warrants   for  the    execution  of    the  decree,''  but  what  is 
intended  by  '^cause  to  the  contrary"  does  not  appear  in  any  part 
of  Act  YIII ;   and  it  might    be  difficult    to  say  what  would    be 
^'  cause    to  the  contrary''    within  the  meaning  of  s.  221.     In 
Davis  V.  Middl&ton  (1),    Sir    Barnes  Peacock,  speaking    of  this 
section,  says  ;-«^'Looking  to    the  prerious    sections    we  do  not 
think  it  was  the  intention  of  the  Legislature  to  control  by  those 
words  the  option   of  the  judgment-creditor.     It  would    be  rery 
inconsistent  if  the  Court   under  s.  15,  Act  XXIII  of  1861,  were 
bound  to  order  the  execution,  and  were  not  bound  under  s.  221  j 
Act   VIII   of  1859>  to  issue  the  warrant."    The  learned    Chief 
Justice  appears  to  have  been  of  opinion    that  the  words  of  s.  15 
of  Act   XXIII  did  not  leave  to  the  Court  a  discretion,    provided 
all    the  previous    requisites  in  the    application  had  been    com- 
plied with :  and  in    the    absence  of    any  further  indication  in 
Act  VIII  of  1859  of  what  was  the  intention  of    the  Legislature 
in  using    the  words    ''unless  it  see    cause  to  the    contrary/'  it 
appears  to  me  that  the  Courts   have  not  a  discretion  of  granting 
or  refusing   a* second  application  for  execution,    I  do    not  say 
that  this  is  a   desirable  state  of  the  law.    Indeed,  I  am  far  from 
thinking  that  it  is  so.     But  we  have  to  determine  what  are  the 
provisions  of  the  Cede    of  Civil  Procedure^  and  not  what  should 
be    the  law.    And  this  leads  me    to  remark  that  the    case    of 
Byjnath    Pundit    v.    Kunhya    Lall    Pundit    {2),    in.    which 

(1)  8  W.  R.,  282 ;  see  p.  284,  (2)  9  W.  E.,  527. 
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Pbosr,    J.,  afitet   doGidiiig  the   question  before    him.  exprewied       >^*      . 
his4>piftioQ  thai  the  Goarb  shoald  not  gmnt  th^  second    applica-  bssam  Obw* 
tkiQ.  a&(  a  matter   of  coarse,    and  that  the  Canrt   ahoaid  satisfy    i>B>tBon 
itseU  that  the   failure    of  the  previous    execution  {xroceedings  is    Fbannats 
jM>t  attributable  to    the  fault  of  the   decree^holder^  an  opinion  in       ^^^ 
which  Sir    Charles  Hobhouse   appears  to  have    been  carefal  not 
to  eoLpress   his    conourrdnce,   is  in   my   jfud^ent  a  statemeat 
rather  of  what  the  law  ought  to  be   than  what  it  is.    We  cannot 
regard  that   opinion  as  an   authority  for  the  practice   in  cases 
of  this  kind  ;   and  it  a{)pear3    to  me  to  be    somewhat  opposed  to 
the  opinion  of  the  late  Chief  Justice  which  X  have  quoted. 

I  therefore  think  that  we  ^  must  answer  the  question  in  the 
affirmative,  At  the  same  time  I  think  this  is  not  a  satisfactory 
state  of  the  law  for  the  execution  of  decrees,  because  it  may 
(enable  a  decree-holder  to  keep  the  decree  alive  for  very  many 
years,  when  he  ought  not  to  .be  allowed,  to  do  so. 

The  decree  of  the  Subordinate  Judge  will  be  roveiised,  and 
the  decree  of  the  Munai£  will  stand* 

Jagxson,  J.—- 1  have  felt  myself  bound  to  assent  to  the 
conclusion  just  announced  by  the  Chief  Justice ;  bat,  inasmuch 
tks.  ni^ith  the  concurrence  of  McDonell,  J.^  I  iisferred  this 
gne^^Eon  for  consideration  of  a  Full  Bench^  and  loaBmuch  also 
as  I  was  a  party  to  the  decision  of  the  Foil  Bench  m  Eiam 
^fahai  Sutg  v.  Shea,  8ahi  Sing  (1),  and  to  several  other 
decisions,  about  that  time  and  subseqn^i&tty,  in  which  the 
qyoestion  of  bona  fides  was  very  much  discussed,  I  think  I 
ought  tosaiya  f ew  word^  upon  this  question.  I^'ambonnd 
to.  say  that  I'  do  not  feel  very  much  pressed  by  the  differ- 
Mcein  language  between  the  present  Law'  of  Limitation  and 
^t  XIV  of  1859,  because  it  seems  to  me  that  the  doctrine  by 
wH^h  the  tdrms.of  a.  20  of  Act  XIV  of  1859  were  explained^— 
tha^rds  in  that  Act  being  ^'some  proceeding  taken  to  enforce 
t  ]u%ment,  decree  ot<o^der*'i— migfht  equally  well  apt)ly  tb'  the 
terms  af  ISo.  167  of  new  the  Limitation^Act ;  because  if  the 
Coort  were  actuated  by  the  same  opinion  as  was  expressed  dt  the 
tinwi  dthe  caseof  Baw  Sahai  Singy.  SJuo  Snhi  Sing  {l)\ 
the*  words    "applying  to   the   Court    to  enforce  or  Jceerp  in 

(1)^6.  L.  &,  SnpiYdl^  492. 
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18T4       force  tbe  decree   or  order"  might   weU  bare  beeft    interpretod 
fiiKAv  Chun,  to  meaux  applying   to  the  Court  bona  fide  for  tbe    purpose  ol 
DftB  fioiB    ealovcing  the  decree   or  order,    or  ]ceeping   the  same  kt  force, 
Faannatb  and  not   a    mere    colorable    application    for   the    purpose    of 
^^^'       keeping    the    decree   alive.    But  inasmuch    as  this    Act   has 
been  passed  sereral  years  after  that  decision    and  the  following 
decisions,  and  as  the  Legislature  must  be  supposed  to  hare  been 
aware  of  those  decisions,  and  has,  I  suppose,  designedly  omitted  to 
incorporate  in  the  Act  .the  principles  of  those  decisions,  I  think 
we  ought  now  to  abstain  from  qualifying  the  precise  terms  of  the 
Act  by  any  such  doctrine  as  that  introduced  in  the  decision  of  Ram 
Sahai  Sing  v.  8heo   Sahi    Sing  (1).     In  deference    therefore  to 
the  opinion  of  the  Chief  Justice  and  my  other  learned  colleagues^ 
I  assent  to  the  interpretation  now   put  upon  the  Act.    I  said  la 
the  course  of  the    remarks  which  I  made    in  referring  this    case 
that  I  could  not  recall  to   mind  any  section  or    provision  of  the 
Code  of  Civil  Procedure  in  which  express    provision  is  made  for 
a  second  application  for  executing  a  decree.     I  ought  no  doubt 
to  have    referred  to  tbe  terms  of  s.  216,   although   that  rather 
alludes  to    the  making    of  a   second  application,    because  it  is 
impossible  to  shut  one's  eyes  to  the  fact    that  the  Code    of  0iv3 
Procedure  and  the  Limitation  Act  do  expressly  recognize,  though 
they   omit  to   regulate   the  right   of  a   decree-holder  to  make 
second  and  further  applications  for  execution.    I  still  think,and  I 
think  more  strongly  than  ever,  that  the  disastrous  consequences,  to 
which  I  referred  in  my  remarks,  of  removing  absolutely  all  checkii 
to  applications  for  executing  decrees  are  likely  to  follow ;    but  at 
the  same    time  I  also  think  it  is  better  that  those  consequences 
should  be  exposed  by  actual  example,,and  brought    to    notice  itt 

judgments  of  the  Courts,^  and  the  remedy  left  to  the  Legislature 
which  can  properly  and  effectually  deal  with  them,  than  that  the 
Courts  should  by  a  forced  construGti<m  endeavour  to  mitigate 
by  their  own  authority  the  action  and  rigour  of  the  laWr  *  I 
therefore  concur  in  the  judgment  of  the  learned  Chief  Justice, 
and  I  hope  that  these  cases  and  the  probable  consequences  may 
attract  the  notice  of  the  Legislature,  and  may  lead  to  some  i«o-» 
per  and  effectual  remedy  being  applied. 

a)B.L.B^Snp.Yol.,49t 
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APPELLATE  CIVIL. 


B^e  Mr.  JutU^  Markby  and  Mr.JuHiee  Mitier. 

SYBD  KNAYBT  ^OSSEIN,  alias  DHUNNOO  MEAH  (Plawtot),^.* 

MUDDUN  MOONEE  SHAHOON  (onb  of  thb  DBHENDiiNTs).*        .     Am% 

*  O0'9luKm$'^Fajfmeni  of  Arrears  cf  Revenue  5y  ofie  Co-Bharer-^Charge  on 

Shim  of  EUtaU  m  hands  of  a  Purchaser. 

S,  the  owner  of  a  fractional  share  in  a  joint  mehal ,  mortgaged  hei'  share 
ioA,  A  obtained  a  deoree  on  her  mortgage,  and  attached  J?*s  share  in  th^ 
estate,  and  aftenrards  purchased  the  same  at  the  exeontion-sale.  Whilst 
her  share  wta  under  attachmimt}  B  stopped  paying  the  Government  reven- 
tte^  whereupon  the  plaintiff  a  oo-eharer  in  the  estate;  paid  the  whole  re- 
Teaae  in  order  to.aave  the  mehal  fvom  sale.  In  a  suit  brought  agauisWl  and 
B  for  reoo  very  of  the  sum  paid  by  the  plaintiff  pn  behalf  of  B*s  share, 

tidd,  thiat  the  plaintiff  was  entitled  to  have  the  sum  so  paid  declared  to 
be  a  oharge  upon  the  share  of  B,  which  had  been  transferred  to  A,  but  not 
to  a  personal  decree  against  A. 

This  was  a  suit  for  the  recovery  of  a  sum  of  money  advanced 
by  ihe  plaintifi^  A  co^-sharer  in  a  joint  xnehaT^^for  .  arrears  of 
GoTeminent  revenue,  on  liehalf  of  tbe'second  defendant,  whe^ 
prior  to  the  transfer  of  her  rights  and  interests  to  the  first 
defendant,  was  owner  of  the  remaining  share  of  the  mehaL  The 
plaintiff  also  prayed  iof  a  declaration  that  the  said  advance  was 
a  charge  on  the  share  acquired  l)y^th0  first  defendaot:  ' 

The  first  defendant  was  a  mortgagee  of  the  second  defendant's 
share.  She  had  recovered  a  deoree  upon  her  mortgage,'  and 
attached  the  aforesaid  share.  Whilst  her  share  was  un,der  attach  * 
ment.  the  seoond  defendant  withheld  the  payment  of  her  quota 
of  the  Gh)vemmet  revenue;  the  plaintiff  thereupon  paid  the 
whole  of  the  Government  revenue  on  the  mehal  in  order  to  save 
the  estate  from  sale.  On  tb^  26tb  of  July  1870,  the  share  of 
the  seoond  defendant  was  sold  in  execution  of  the  first  defend*^ 
ant's  decree^    and  was  purchased  by  him.    The    plaintiff  there* 

» 

*  Special  Appeal,  No.  3010  of  1873,  against  a  d^rae  of  the  Judge  of 
2^illa  JHuagepore,  dated  the  23rd  June  1378/ reversing  a  doQiree  of  the 
Mniisif  of  MaJdab.  dated  th^  Mth  feiimary  l&7a. 


156  BENGAL  LAW  REPORTS.  [VOL.  tlT.     i 

1874       npoa    brouglit    the  present  suit.    The    principal  isane    upon 

8tio  Ematit  which  the    case  was  tried  in  the  Court  of  first    instance  was  to 

HouBiK     ^jjQ  following  effect  .—Whether,  or  not,  the  plaintiflf  was  entitled  * 

HuDDOM     to    have  it    declared    that  he  had  a    lien    ofer  the  share    of 

Shahook.    defendant  No.  2,  pnrckaaed  by  defendant  Mo>  1,  for  the  revenae 

paid  by  him  on  behalf  of  that  share* 

The  Mansif  was  of  opinion  that  the  plaintiff  acquired  no 
lien  npon  the  property  by  advancing  the  money  to  pay  the 
Government  reveaue.  But  he  was  also  of  opinioE  that  saoh* 
advance  created  a  debt  from  the  second  defendant,  and  that  the 
first  defendant  could  not  have  recovered  the  amount  of  his  mort- 
gage without  paying  such  debt ;  he  accordingly  gave  a  decree  to 
the  plaintiff  against  the  second  defendant,  at  the  same  time 
directing  that  ''if  the  sum  cannot  be  reoovered  from  the  defend- 
ant No*  2,  then  it  will  be  recovered  from  the  defendant  No*  1/^ 
The  first  defendant  appealed  to  the  Judge,  who  reversed  tbe 
judgment  of  the  lower  Court,  holding  that  the  first  def enclanC 
was  not  liable  for  any  payment  made  by  the  plaintiff  for  arrears 
of  Government  revenue  in  order  to  save  the  whole  estate  from 
sale. 

•  4 

.  On  special  appeal  to  tiie  High  Court  it  was^nif^ed  on  behalf  of  , 
the  plaintiff » that  ae  by  reason  of  the  payment  of  the  Govemmenii 
revenue  by  the  appellant,  the  intcirest  of'  the  first  diefendant  as 
Bhortgagee  and  attaohing  creditor  had  beeea  protected,  nhe  Onghfe, 
under es.  60  and  '70ofAet  IX  6£  182%  to  be  held  liabto  tor- 
the  amount  so  paid  by  thd  phiatiff* 

Baboo  Kally  Kishen  Sen  for  the  appellant. 
Baboo  Doarga  MohunJ)o$a  for  the  respondents 

The  judgment  of  th^  Court  wais  delSVietbd  by 

,  ,1.11.      •  ,..»/        <.. 

Mn*F»a,  J;  (who,ivf6er  stating  the-fisctsj  oontinned)  r'^Tfae 
priticipal  contention  in  this  special  appeal  has  beeii  ^  that  thd 
lowei<  appellate  Court  isiti  error  of  .law  in  ^olly  «bsoMng 
the  defendant  No.  1  from  any  liability.  We  agree  with  the 
District  Judge  that  ttie  defendant  No.  1  should  &o^  be  tn|i^e 
personally  liable  in  thia  ease.    Althougbi  no  iivahtf  the  defendant 


No.  1  Ima  been  nttimately  bentdfitod  by  tbt0  payment,  we  do       1874 

poi  think  ihAt  ^hafc  gfotfnd  bldne  m    frafficietit  to    fijt    any  stBD  Eitatkt 

persomal  liabili^  upon  the    drfendant   No.  1.    If  that^  were     Hosstm 

80,    all    the    uiidep- tenants  whose  tenures  might  hard  been    'Min>i>tnf 

eanceUed  by  tde    ttnctibn-salo   would  be   equally  liable.     It    ^Tu^. 

appeata  toua-tiialthe  defendant  No.  1.  fthough  benefited,  is 

not  personally  liable,  because  it  was  hot  lier  debt  that  has  been 

^id -off.    At  Iftte  time  of  this  paytnent  she  simply  occupied  the 

pcKdtion  of  an  attaching  creditor  in  whose  decree    a  lien  has 

been  deelaired.     The  arrears  of  the  OoTernment  rerenue  of, 

that  pehriod  was   1zherefor6  not  her  debt,  but  that  of  defendl^nt 

No.  2,  wh6 .  was   then  the  proprietor  of  the  mehat.    AUfaough 

we  are  of  opinion,  that  defendant  No.    1    is    not    personally 

liable^  yet  we  do  not  think  that  ¥b  would  be  equital>le  to  hold 

tkat  the  advance^  by  the  plaintiff  shoald  not  be  considered  as 

a  charge  njdon  the  share  ol  the  mehal  No.  50,  on  account  of 

which  the  retenUe   was  due.    If  such  payment    be   not  consi- 

*  dered  as  a  cliarge  upon  the  property  saved  from  anction-eale, 
in  many  cases  it  would  positively  result  in  injustice.  For,  exam- 
ple, wfa^re  the  mortgagor  is  really  insolvent  and  the  mortgaged 
property  passes  absolutely  into  the  ownership  of  the  mortgagee 

.     before  the  person  advancing  the    money     is    reimbursed    his 
loss.    On  generiil  principles  of  equity,  therefor  e,  we  think  we 
ought  to  hold  that  the    plaintiff  is  entitled  to  a  declaration 
that  the  tiioney  which  he  advanced  is    a    charge    upon   the 
share   of  ,the    mehal    No    50,  now   in   the    possession  of  the 
defendant  No.  1.    In    the  case  of    Nugenderchunder  Ghose  v. 
SreemuUy  KanUnee  Dossee  (1)  there  is  a  clear  expression  of  * 
opinion  of  the  Judicial    Committee  in  support  of  this  view 
of  the  law*    Although  it    is    a  mere    expression   of  opinion, 
for  the  case  was    decided   qnjte  upon  a  different  ground,  yet      • 
it  is  entitled  to  great  weight.    In  that  case  a  mortgagee  paid 
the   Grovemment    revenue  of   an  estate  whilst  it   was  in  the 
possession  of  a  Hindu  widow.    At   the  time  of  this  payment. 
Act  I  of  1845  was  in  force,  and  s.  9  of  that  Act  did  not  contain 
a   provision  to   the   effect   (as   the  corresponding   section   of 
Act  XI  of  1859  does)  that  the  amount  so  paid  should  be  added 

(1)  11  Moore's  I.  A.,  241, 
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8tbd  £ic4Tsr  that  payment  brought  a  aait  against  the  wido#|  aad  obtained  ar 
^<^>^  personal  deoree  i^ainst  h^.  The  widow  hating  died,  tod  the 
property  devolved  npon  her  husband's  heirs,  and  the  mortgagee 
attempting  to  execute  the  decree  by  the  sale  of  the^tate  saved, 
was  successfully  opposed  by  the  hmrs  in  posseasian.  Wheteapon, 
a  regular  suit  vras  brought  for  deolacation  that  the  money 
advancedshoald.be  declared  a  charge  upou  the.  pvpperty.  la 
that  case  their  Lordshipa  of  the  Judicial  Oouunittee  make  the 
following  observation  :-^^'.  Considering  that  tipe  pagrment  of  the 
revenue  by  the  mortgagee  will  prevent  the  talook  from  being 
Bold,  their  Lordships  wouldj  if  that  ware  th^  'sole  queation  fqr 
their  consideration,  ^nd  it  difficult  to  come  to  any  other 
oonclosionthan  that  the  person  who  had  such  an  interest  in  the 
talook  as  entitled  him  to  pay  the  revenue  doe  to  the  Govern* 
ment^  and  did  actually  pi^y  it,  was  thereby  entitled  to  a  charge 
on  the  talook  as  against  all  persons  interested  therein  tor*  the 
amount  of  the  money  so  paid/'  Although  we  do  not  find  auy 
distinct  authority  directly  laying  down  this  principle,  yet  the  case 
of  yLanikoiulla  Chovodhrain  v,  Pa(rhutte$  Chowdhrain  (1)  seema 
to  lend  great  support  to  this  view  of  the  law* 

The  result  ia  that  th^  judgment  of  the  lower  Appellate  Court, 
wholly  dismissing  the  suit  against  defend^t  No.  1  shoijild  be  set 
aside,  and  as  against  defendant  No.  1,  the  plaintiff  shoc^ld  have 
simply  a  declaration  that  the  amount  advanced  by  him  is  a  charge 
npon  the  share  of  the  mehal  No.  50»  which  has  passed  to  him  by 
auction-sale.  Undep  the  circumstance  of  the  case^  we  think 
that  each  party  should  bear  his  own  costs  in  this  Court  and  the 
lower  Appellate  Court. 


Appeal  allowed* 


(1)  S.  D.  A.,  1859, 515. 
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GONDA  EOOXB  axd  AiroiHu(D»Jtin>Aiti»} v.  KOOBR  OODBT  SINGH 

(PiAWiin.)  ^j[^4 

March  6, 7« 
[On^MP^^'^nBtil^^HighOoiirtolJadicatore^  North^Westem  FroViACos,        ^23. 

AUahftUd.]  " 

Bindu  Lcw^Widpib^'docunwlcUuma,  .    - 

• 

ImmoT^iiblo  inoporly  pvrehaMd  by  ^  Hindn  widow  with  ihd  pMiits  of 
hor  hagb9ti4'8«8tot^  there  being  no  proof  of  any  diatinct  intention  on  her 
part  to  SQver  such  purchases  ^rom  the  estate  and  appropriate  it  to  herself » 
held  to  form  part  of  her  husband's  estate. 
SreemuHy  Soarjewwheff  Do$8ee  v.  Benohtmdoo  MuHiik  (1)  distinguished. 


A»BAL  ii€fB^  ft  daoirion  of  thd  High  Court  at  Allaliabad^ 
dated  22Bd  Deoambar  1869^  affirming  a  daoitton  of  tiio  Bobor- 
diDiato  Judge  of  Moerat,  dated  14th  September  1869. 

One  CJu>wd)iry  N^m  Singh  died  in  18S4  leaving  bim  sunriving 
his  widow  ^oosal,  Kooer  and  his  brother  Tara  Singh*  Dis- 
putes arose  b^t^feenu  tbem,  and  the  widow  sued  the  brother  for 
posse^oa  ^f  her  hoshaqd's  estate,  and  obtained  a  decree,  whioh 
was,  however,  reversed  on;  appeal*  On  Tara  Singh's  death^  his 
widow  and  Nem  Singh's  widow  were  jointly  recorded  as  proprie- 
tors of  the  estate,  and  eypntuallyEhoosal  Kooer,  as  the  survivor, 
was  recorded, a9  propietor  of  the  whole.  She  died  in  1861,  and 
Chowdhry  Puddum  Singh|the  husband  of  the  appellaAtSiobtained 
possession  of  her  estate  as  the  adopted  son  of  Nem  Singh  and 
as  the  devisee  of  the  will  of  Khoosal  Kooer. 

*       7  •   • 

'    ■     *  I 

'  On  tlth  Jdy  1862,  Mohur  Singh,  (father  of  the  plaintiff); 
as  devisee  under  a  will  of  Tara  Singh,  sued  Chowdhry  Puddum 
Singh  for  possession.  The  case  eventually  came  before  theP.rivy 
Council  t^y,  aiid'their  Lordships  found  in  1869  that  Chowdhry 
Puddnni  Singh' was' not  the  adopted  son  of  Nem  Singh,  and  that, 

•Prep0»|;^*^i»  ^»  W^Ooiiyxus,  Sxa  B.  PsiicocB:,  Sib  M.  B.  Sihtb, 

SlE  B.  P.  COLLIEB,   AND  SiR  L.  PBBL. 

*  r  •  I 

f  1)9  Moore's  I.  A.,  123. 
0;  2  B.  L.  B:,  p.  0»,  lai ;  8»  0. 12  Mgoro's  1.  A,,  35a 

2o 
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1874       on  the  death  of  Ehoosal  Kooer^  Mohar  Singh  and  the  other  heirs 
CoiiDA  KooiB  in  eqoal  degree  then  living,   beoame  entitled  to  inherit  all  the 
^'         estate   of   Nem    Singh   of    which  hia   widow   died    possessed.    • 
BtKQE.      Mohnr  Singh  died  pending  the  appeal  and  was  represented  by 
Kooer  Oodey  Singh  his  only  -son  and  heir. 

The  case  was  renitted  to  the  High  Gourt  of  Agvtk  to 
ascertain  what  share  of  Nem  Singh's  estate  the  said  Mohnr  Singh 
was  entitled  to^  and  what  part,  of  the  property  claimed  in  the 
plaint  was  the  estate  of  Nem  Singh.  That  Court  thereupon 
framed  these  issues  to  be  tried  by  the  Sabordiaate  Judge  of 
Meerut : — "  {i}^  What  share  of  the  estate  of  Nbbi  Singh  Mohur 
Singh  was  entitled  to  ?  (ii)^  What  part  of  the  property  daimed 
by  the  plaint  was  the  estate  left  by  Nem  Singh,  or  added  thereto 
by  his  widow  by  the  outlay  of  its  profits  V^ 

On  the  14th  September  1869,  the  Subordinate  Judge  reported 
to^the  High  Court  that  the  plaintiff  had  proved  his  title  toene-haif 
of  all  the  property  mentioned  in  the  plaint.  The  High  Court  ia 
appeal  added  as  parties  to  the  suit Phool  Sing,  Nutha  Singh 
and  Bharut  Singh  astJleged  heirs  in  equal  degree  with  Mohur 
Singh ;  and  the  plai  ntifE  in  his  own  right,  and  as  the  asaignee 
df  the  right,  title,  and  intereist  of  the  added  parties,  claimed  the 
whole  estate.  On  22nd  December  1869,  the  High  Court 
effirmed  the  judgment  of  the  Court  below,  and  rejecting  the  * 
objections  filed  on  both  sides^  decided  that  the  plaintiff  was 
entitled  to  a  moiety  of  the  whole  estate  mentioned  ia  the  plaint. 
It  dismissed  the  suit  as  regards  the  other  moiety  observing  that 
the  plaintiff  was  at  liberty  to  sue  the  parties  who  were  said 
to  have  assigned  to  him. 

Kooer  Nowindh  Singh,  the  son  and  heir  of  Chowdhry  Pnddum 
Sin.ghf  defended  the  suit,  and  afterwards  appealed  to  the  Privy  * 
Council,  but  subsequently,  under  a  compromise*  withdrew  his 
appeal.  Thereupon  the  widows  of  Puddum  Singh,  the  above- 
Bamed  appellants,were  substituted  in  his  placOv  and  claimed  their 
rights  as  widows  in  the  said  estate  ;  that  is  to  sayi  they  claimed  ' 
such  porticos  of  the  property  mentioned  in  the  plaint  as  belonged 
to  Ehoosal  Kooer^  and  were  by  her  devised  to  Puddum  Singh. 

The  main  question   in  the  appeal    was   whether    the  whole  of 
the  pr(?perty  mentioned  ia  the   pleunt  belonged  to    the  estate  of 
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Nem  Sin^  ;  or,-  whether  it  incladed  acquisitions  made  by  his       *^* 
widow   under  snch   circumstancea   as  to  render   the  same  herOoNDAKooM 
separate  estate.  KoowtOoDsr 

• 

Mr.  Leithy  Q.C.,  and  Mr.  /.   H.  Arathoon,  for  the  appellants^ 
contended  on  the  evidence  that  Khoosal  Kooer  had  purchased 
the  disputed  items  of   property  from  moneys    which,  she  had 
derived   from    her  father.    The    onus  of  proof  wae  on  the 
respondent  to  show  whence  came  thd  purchase-money.    Assuming^ 
that  the  evidence  failed  to  show  the  source  of   the   purchase- 
m<»ey,  and  that  the  correct  legal   presumption  was  that  she 
bought  the  disputed  property  with  the  interest  and  accumulations 
of   her  husband^s  estate,  nevertheless  the  purchases   so   made 
were  not  incrementa  to  the  estate  of  the  husband,  but  formed 
part  of  the  widow's  self -acquired  property  and  belonged  to  her 
absolately ;  see  Sreemutty  Soorjeemoney  Dossee  v.    Denobundoo' 
Mullick   (1).    Khoosal   Kooer  being   sole   widow  and  heiress 
according  to  Hindu  law  was  entitled  absolutely  to  the  wholb  of 
the  income  of  the  estate^  and  so*  to  use  and  invest  any  portions 
thereof  J  as  she  might  think  fit ;  and  after  such  investments  were- 
made,  they  remained  her  absolnte  property   devisable  by  wilU 
They  were  made  in  her  own  name,  and  her  intention  was  te  keep 
them  separate  from  the  bulk  of  the  estete  and  preserve  her  power 
of  dispoaition  over  them.    The  presumption,  at  any  rate  in.  the 
absence  of  evidence,  was  that  such  was  her  intontiom 

Mr.  Belt  and  Mr.  Doyne,  for  the  respondent^  contended  thab 
the  whole  estete  mentioned  in  the  plaint  must  be  treated  as 
Nem  Singh's  estete.  They  argued  that  the  case  of  Sreemutty 
Soarjeemony  Donee  v.  Denobundoo  Mullick  (1)  was  not  a  binding 
anthorityj  inasmuch  as  there  was  no  conflict  in  that  case  between 
the  heirs  of  the  widow  and  the  reversionary  heirs  of  the  husband  ; 
and  the  words  in  the  decree  as  amended  by  the  Privy  Council 
which  were  the  sole  g[round  for  regarding  that  case  as  an  aiBtheiitf 
for  the  proposition  that  the  interest  and  accumulations  of  her 
husband's  estate,  made  after  his  d%)ath,  belonged  to  the  widow 
absolately  had  passed  unnotioed  aod  unchallenged,  since  there 

(l)dMoore'sLA.>123l 


162  BENGAL  LAW  BEFOETS.  [VOL.  Zl?.     / 

'W4       ^as  no  oae  before  the  Connoil  to  repreaent  tlie  rights  of  tha 

CkMiDAKooBB  reyereionary  heirs  of  the  hasbaod  as  regarded  that  interest  and 

£o0BE boDBT  ^^^^  accumalations.    Nothing  can  be  the  separate  property  of  * 

SoraH.      a  Hinda  widow  which  is  not  her  atridhan  ;  and  the  accumalations 

of  her  deceased  husband's  estate   in  her  hands  are    nowhere 

included  under  the  definition  of  atridhan. 

As  to  the  presumption  of  Khoosal  Kooer's  intention^  she  had 
always  upheld  the  adoption  of  Puddnm  Singh^  and  intended  him 
to  succeed  to  the  whole  estate^  including  the  accretions.  More- 
over^  Puddum  Sing  himself  had  in  the  pleadings  treated  these  pur* 
chases  as  belonging  to  the  estate  of  Nem  Singb^  and  his  widows 
were  now  estopped  from  setting  up  a  contrary  contention.  The 
learned  Counsel  contended  that  it  was  fully  established  that  all 
the  property  in  the  plaint  formed  part  of  Nem  Singh's  estate  at 
the  death  of  his  widow,  and  that  the  judgments  of  the  Conrts 
below  awarding  one  moiety  thereof  to  the  respondent  were  righfc 
in  law  and  in  fact. 

Mr.  Imth^  Q*C.|  replied. 

« 

The  judgment  of  their  LoBnsHiFS  was  delivered  by 

Sir  R.  P.  OoLtiBB— This  suit  originated  thus  J— Ohowdhry 
Mohur  Singh  in  1862  brought  a  suit  in  the  nature  of  an 
ejectment^  claiming  the  whole  of  the  property,  real  and 
personal^  of  Chowdhry  Nem  Singh^  deceased^  as  his  heir,  against 
Chowdhry  Puddum  Singh,  who  claimed  to  hold  it  as  Nem  Bingh'a 
adopted  eon.  This  suit  came  by  appeal  before  this  Boards 
which  held  that  the  adoption  of  Puddum  Singh  had  not  been 
proved.  The  following  is  an  extract  from  the  judgment  deli-* 
veted  in  the  appeal  on  the  14th  of  March  1869  :««-• 

*'  Their  Lordships,  however,  think|it  right,  £o(r  the  pnrpase  of  restrict- 
ing future  litigation  within  as  narrow  bonntils  as  possible^  to  declare  that 
it  has  been  established  between  the  parties  to  the  suit  tiiat  the  appeUant 
Is  not  the  duly  adt^ted^son  of  Nem  Singh,  and  that  on  the  death  of 
Khoosal  Kooer  (the  widow  of  Nem  Singh),  Mohur  Singh,  the  father  of 
the  respondent,  and  the  other  heirs  in  equal  degree  then  livings  became 
entitled  to  inherit  the  estate  of  Nem  Singh,  of  whioh  his  widow  died 
possessed.  And  they  will  recommend  to  Her  Majesty  thsjt,  inth,  this 
deolaratioui  the  cause  be  remitted  to  the  High  Court  of  Agra,  to  make 
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aubh  inqaines   as  shall  be  necessary  to    ascertain :— (i)^    What  share  of        1874 
the  estate  -of  Nem    Singh  the  said   Mohar  Singh  was  entitled  to  9   and  T    JJ7K"om 
•     (ii)   What  part  of  the    property  claimed  by  the  plaint  was    the  estate  of  v. 

Nem  Singh  P"  Koobb  Oodbt 

SiNQU. 

The  inqairies  thus  directed  form  the  aubject-matter  of  the 
present  suit.  As  to  the  first,  no  question  now  ariseSj  and  tho 
second  alone  has  to  be  dealt  with. 

The  issue  on  this  subject^  which  the  Eigk  Court  of  North- 
Western  Provinces,  in  order  to  give  efiect  to  Her  Majesty's 
order,  settled  and  sent  for  trial  by  the  Lower  Court,  is.  in  these 
terms :— ''What  part  of  the  property  claimed  by  the  plaintiff 
was  the  estate  left  by  Nem  Singh,  or  added  thereto  by  his  widow 
by  the  outlay  of  his  profits  V^ 

It  appeared  that  Nem  Singh,  who  died  in  1834j^ad  inherited 
some  property  and  had  purchased  some ;  and  further  that  bis 
widow,  after  his  death,  had  purchased  a  good  deal  of  property* 
The  property  in  dispute  consisted  wholly  of  houses  and  lands* 
Khoosal  Kooer  left  by  will  all  the  property  which  she  had 
power  to  dispose  of  to  Puddum  Singh. 

The  right  of  the   present    plaintiff    Eooer    Oodey  fifingh,  who 
tepresents  his  late  father,  to  all    the  property  inherited   or  pur- 
chased by  Nem    Singh,  was  not  denied  ;   the  only  question  arose 
as  to  that  purchased  by  his  widow, '  It  was  contended,  on  behalf 
of  Puddum  and  of  those  who  represented  him^    that  his    mother 
had  made  the  purchases  in  question  from  property  which  she  had 
derived  from  her  father,  that,  consequently,  it  was  her  own*,  and 
that  she  had  power  to    dispose    of  it  by  will.    It  was  contended 
on  behalf  of  Kooer  Oodey  Singh,  that  such  purchases  had    been 
made  from  the  profits  or    accumulations  of   the  property  of  Nem 
Singh,  and    this   was  treated  as  the  only  question    between    the 
parties  in  the  Court  of  the  Principal  Siidder   Ameen,  and  in  the 
Hi^h  Court.    The  Principal  Sudder  Ameen  came   to  no  distinct 
conclusion  in  this  question*  and  both  parties  made  objeotions  to 
his   judgment.    The   High  Court  of  the    North- Western    Pro- 
vinces thns  express  themselves  on  the  question. 

''With  respect  to  the  averment  that  Ehoosal  Eooer  had  acquired  a 
portion  of  the  property  b^  mean»  of  her  own,  it  is  jsnfiicient  to  remaik 
that  there  is  no  proof  on  the  record  as  to  the  mode  in  which  she  obtain- 
ed the  fond  for  any  such  purehases^  and  that  the  presomption  is  that  she 
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1874         madethem^  from  the  ppoceeds   of  her   husband's  ©state.    I!  her  father, 
said  to  have  been  wealthy,  had  given  her  the  means  of  making  parchaaes^ 


GOHDA  KOOER 
17. 


more   clear  f^vidence  that  he  did   so  should  be  forthcoming.    Nor   do  we 
KooxB  OoDSY  find  that  any  such  averment  was  distinctly  made   when  the   suit  was 
BiNou.       iieard  originally.    This  being    So,  we  are  of  opinion  that  th©  defendant's 
objection  shonld  be  dismissed.*' 

This  judgment  has  been  appealed  agaiost  by  tho  iwo  widows 
of  Poddum  Singh,  who  have  been  permitted  to  institate  this 
appeal,  a  settlemlsit  having  been  come  to  between  the  plaintiff 
and  the  son  of  t^addnm  Singh. 

It  baa  not  been  here  contended  that  the  High  Coart  was 
wrong  in  finding  as  a  fact  that  the  parchases  were  made  by  tha 
widow  out  of  the  proceeds  of  her  husband's  estate.  Bat  a  ques- 
tion has  been  raised  at  their  Lordahip^s  Bar  which  does  nob 
appear  to  hikve  suggested  itself  either  to  the  parties  or  to  thd 
Judges  in'the  Courts  below. 

It  has  been  argued  that,  assuming  the  purchases  to  have  made 
by  the  widow  out 'of  the  proceeds  of  her  husband's  estate,  never- 
theless, they  do  not  form  increments  to  that  estate,  bat  belong  to 

the  widow  absolutely  and  are  at  her  absolute  disposal,  either  by 
gift  in  her  lifetime  or  by  will.  It  has  been  farther  argued  that^ 
even  if  the  presumption  be  that  such  pnrohases  are  inerements  to 
the  husband's  estate,  it  may  be  rebutted  by  clear  proof  of  her 
intention  to  sever  them  from  that  estate,  and  to  treat  them  as  made 
in  her  own  right,  whereupon  she  acquires  the  power  to  dispose  o£ 
them,  and  that  such  intention  is  proved  in  this  case.  The 
principal  authority  relied  upon  by  the  appellant  was  Srae" 
faulty  Soarjeetnonejf  Bosses  v.  Denobundoo  Midlick  {1),  where 
it  was  declared  by  this  Board,  varying  the  decree  of  the 
late  Supreme  Court  at  Calcutta,  that  the  widow  was  entitled 
absolutely  in  her  own  right  to  all  such  interest  and  accumula* 
tions  as,  since  the  death  of  her  deceased  husband,  had  arisen 
from  the  one-fifth  part  of  the  accumulations  which  she  had 
before  been  declared  entitled  to  hold  and  enjoy  as  a  Hinda^ 
'*widow  in  the  manner  prescribed  by  Hindu  law. 

Although  the  decree  in  that  case  as  so  altered  made  a  distinc* 
tion  between  the  principal  funds  to  which  the  widow  was  entitled 

(1)  9  Moora's  I.  A.,  123^ 
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as  heiress  of  her  hasband,  and  the  accamnlations  of  income  which       ^^^^ 
had  arisen  therefrom  since  bis  deatfi,  and  in  terms  treated   her  qonoi  Kookb 
•  right  to  the  latler  as  absolute  and  nnqualifiefl,  itiEs  lievertheless  koobr^Oodet 
to  be  observed  tl&t  there  wer  j'no  qnestions^n  that  case  as  to  any     Singh. 
conflicting  rights  between  her  traird    and  the    reversionary  heir^ 
of  her  hosbaod.    The»c^,  mofyQjf^,  was  governed    by  the  law- 

txE  Bengal^  and  the  aocAmnlationa  of  income  tft  which  the  widow 
was  declared  absolntely^^ntitled^  were  the  prodace  of  a  reserve 
f  and.  Their  Lordships  cannoti  therefore^  regard  this  case  as  a 
conclasion,  or  even  a  dirdct  authority  upon  tbe  questions  r  aised 

oo  i^s  appeal. 

In  the  present  case  their  Lordships  are  of  opinion  that  Khoosal 
Eooer,  who  alwayf^aintained  the  validity  of  her  son's  {adoption 
as  heir  to  jier  decoded    husband  Ibud    treated  him  as  entitled  to 
Bcicceed  to  her  ^usbaad.'8  property,  must  be  presumed    to    have 
kteiided  to  make  her  pArobases  as  accretions  to  that    property ; 
nor -do  they  see  any  evidence  to  rebut  this  presumption.    It  is«Nw 
true  that   she  made  i^ will  in  her  son's  favor  bat    it  coptains  no         ^ 
specific  gift  of  the  property    in    question,  and  might  well  have 
been  intended  to  apply  to  any  property  of  her  own  which    Msy 
have  belonged  toiler  as  her   stridhan.    That    the    property    in 
question  was  understood  by  Puddom  Singh  himself  t(ki>e  part  of 
Nem  Sii^h^s  estate  is  shown  by  the  pleadings  in  me  original  suit 
in  which  he  claimed  it  as  the  adopted  son  and  heir  of  Nem  Singh ,     * 
It  therefore  becomes  unnecessary  to  decide  what  might  have  been 
the  effect  of   a   distinct    intention  on  her  part,  if  it  had  been 
proved,  to -appropriate  to  herself,  and  to  sever  from  the  bulk  of  the 
estate  such  purchases  as  she  had  made,  with  the    view   of  confer- 
ring  them  on  her  adopted  son.    Their  Lordships  accordingly  see 
no  sufficient  ground    for     reversing    the    judgment    appealed 
against,  and  will  humbly  advise  Her  Majesty  that  that  judg-  <« 
nent  be  affirmed,  aud  the  appeal  dismissed  with  costs. 

Appeal  dismissed. 
Agent  for  the  eppellants:  Mr.  T.  L.  Wilson. 
Agent  for  the  respondent :  Mr.  Oehnie.  ^ 
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APPELLATE  CIVIL. 


Before  Sir.  Mehard  Coueh,  Kt.,  CUtf  JutliM,  kmd  Mr.  Jmtie*  AinilU. 

iiujwlw.  MITTA  KUNT«  AUDHI  CABkv  (?LAWt*)  •.  «£teUlUUN 
' AUDHIOABBY  amp  otbus  (OicPSMDAirrt.)* 

Pffr^i^ion— /oint  Oi«Mr«W|)  in  iJ^fct  0/  IfdraWp  0/  IM. 

The  reasons  for  which  one  of  several  joint  owners  is  entitled  to  a  pariitieO' 
of  the  joint  property,  apptjF  idao  to  the  paee  Of  a  j<riiit  right  of  perfoming  the 
worship  of  an  idol.    The  joint  owners  of  saoh  a  right  are  entitled  to  perform 
their  worship  by  tarns. 

SoiT  for  pftrtition  of  the  right  to  perform  the  religioas  servioes 
ofanidoh  The  plaint  stated  thiLt  the  services  ia  question  were 
••originally  performed  by  three  Audhicaries  (priests)^  who  were 
partners,  aiz.^  Elant  Bhoosnn,  Modhooram^  and  the  plaintiff 
himself  ;  that  each  presided  by  tarns  for  a  year  at  a  time; 
that  the  defendant  Neerunjoa  lodged  a  claim  against  the  plain-* 

tifE  for  a  partition  of  the  plaintiff's  third  share  in   the  rights    of 

the  shastei-s,  and  obtained  a  decree  on  the  1 6th  September  1864 ; 

that  since  that  time,    the    third    share    had    been    snb-divided. 

between  three  partners,   viz.,   the  defendants   Neeranjun    and 

Lalmotee  Daasea,  and  the  plaintiff   himself  ;  and   that  constant 

disputes' had    occurred   in    consequence    of   their   jointly    per- 

*  forming  the  religious  ceremonies  of  the  shasters,  in  order  to    put 

a  stop  to  which  the  plaintiff  now  sued  i«o  enforce  the  right  of  per 

forming  the  duties  by  turns.    The  defendant  Ke^runjun,  among 

^^  other  things,  urged  that  no  such  division  of  a  right  to  worship 

'  an  idol  could  be  ordered  without  the  consent  of  all  the   sharers  ; 

that  by  the  plan  proposed  by  the  plaintiff  the  ^defendant   would 

only  ha?e  to  perform  the  duties  once  every  ninth  year,  and  that 

the  plaintiff  had  brought  the    suit    in   concert    with    Lalmotee 
Dassea  with  whom   he    was   living  in   commeijsality  in  view  of 

*  Special  Appeal,  No.  17S.  of  1874,  against  a  deorea  of  the  Depoity  Commis- 
sioner of  Zilla  Goalparah,  dated  the  11th  of  November  1873,  reversing  a  decree 
of  the  iixtra  Aflaistant  Commiasioaer  of  that  Diabrlct,  dated  the  17th  July  1873. 
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gaining  a  donblo    chanco   of    performing   his    worship.    The       ^^^^ 
•  defendant  Lalmoliee  Dassea  stated  that  the  division  asked  for  by  MiTTAKirNTa 
the  plaintiff  wohli  be  advantageous  to  all  parties  concerned.  udhicarry 

The  Extra   Awistant   Commissiooer  held    that  the  plaintifiE  Nesbunxon 
might  enforce  a    partition    irrespective    of  the  consent  of  his 
oo-sharers,  and  that  it  would  be  conducive  to  the  benefit  of  all 
concerned  te  let  them  take  the  worship  by  turns. 

On  Appeal,  the  Deputy  Commissioner  reversed  that  decision, 
and  dismissed  the  plaintiff's  suit  on  the  ground  that  the  plaintiff 
had  failed  to  show  that  any  right  of  his  had  been  invaded*  * 
He  further  said  that  there  was  no  proof  that  the  alleged 
disputes  and  quarrels  took  place  between  the  parties,  and  that 
oven  if  they  did,  it  was  doubtful, « whether  the  Civil  Court  could 
entertain  such  a  suit  or  make  such  a  decree  as  was  asked. 

From  this  judgment  the  plaintiff  preferred  a  special  appeal  to 
the  High  Court. 

Baboo  Mahini  Mohun  Boy  for  the  appellant.«<^Parties  who  are 

jointly  entitled  to  property  have  a  right  at  any  moment  to  ask 

that  a  division  be  made  of  that  property  without  showing  any 

rounds;  such  as  the  invasion  of  a  right  or  the  the  existence  of 

disputes— iS^fTia  Sooiideree  Dabia  v.  Jardine  Skinner  (I),  and 

« 

P)  Before  Mr,  JutUee  'Normal^  and  The  jadgment    of  the    Conrb    was 

Ut.  JxuUcMt  B,  Jaekson*  delivered  by 

Tks  IZth  My  isea,  Norman,  J.— The  plaintiff  holds  an- 

8HA]CAS00NDBRIEDA.BIA(PcATN-  ^«f*  P***"  ^^•■^  1^  •"**■  ^  «^^^ 
Ttwf)  V.  JARDINB  SKINNEA  &  Go.  2  oowris  2  krants  of  aa  estate  called 
(DsiEifDANTB.)*  OtaiffKiuiba  in  Bajihahye,   and  the 

PtirUUon,auiifar^^oiniOwnerghip       defendanti.    under    a  dirtlnot     patni 
— JSt^/U  to  0irfbrcs  Partition,  granted  by  oo-aharere  in  the  semin  • 

,     ,.  •  •  .  1.  ,.         ,     dan  entitled  to  laoh  fractional   ahare, 

Inalloaiea  of  foint  ownership,  each    ,,.„  _«.  .        . 

party  has  a  right  to  demand  and  enforoe    '^^^^   ^    »n*^  ^   gondai     1    oown 

partition.  2  krants  in  the    same   e  state  TnmfE 

Knsba.    The  plaintiff  snes  for  parti« 
Baboos    SrofnuUh  Doss    and  MohUii    ^^^  ^^^j^  ^^^  ^^    j^   ^^g^^ 

Moh^  Roy  for  the  appellant.  inoonyenience  and  loss  in  oonseqnenoe 

Mr,  B,  T,  Allan  and  Baboo  Bhoyrvib    of  the  defendant's    attempt  to  enforoe 
C^Muidsr  BMievTse  for  the  respondent.       the  cultiyation  of  indigo. 

*  Special   Appeal,  Ko.  1581   of  1868,  against  a  decree  of  the    Zilla  Jadge  of 
Bajshahye^  dated  the  13th  March  1868,  reversing  a  decree  of  the  Principal  Sad- 
^^  Anieen  of  Be«iIoab,dated  19th  Septembor  1867. 

24 
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W7^      i^he  authoritiea  there  referred  to.    The  same  rale  applieflialso  to  a 
MniA  KvwJM  joint  right  to  worship  a  particular  idol. 

AuwicABftT.      Baboo  Oopal  Lall  Hitter  for  the  respondent.-^There  can  be  bo 

^mv^iW  aiviBion  of  such  a  right.    Each   party   is  entitled   to   say  bis 

^u^mc^xi^  prayers  and  perform  his  worship  at  srery  moment  of  time,  and  it 

^ould  be  unjust  to  deprive  any  party  of  that  right,  unless  there 

The  firit  Oonrt  decreed  a  partition,  ooets.  The  partitum  will,  of  comse^ 
rrhe  Judge  veTeraed  this  order  and  netaflfieofcthe  lia>Uitiea  of  tlMpartfefl 
divBisaed  the  wit.  "ndef  *J»«»  aevefal  oosteMs  wi*  thtt- 

Pxonx  thie    decisien     the     plaintiff    Eemindara, 
«ppeali.  Seyeral  casee     were  referred       The  decision  of  the  lower  Appellats 
toby  the  Judge.*  and  one  not  noticed    Court  must  be    rerersed.     The  res- 
|jy  him    wae  ated    before   na— BciO-    poodenti  must  pay  the  ooeie    of  the 
modAiib  Bocev.  PMredaU  MMndvl  (a),    appaala  in  the  kmtr  Apipellate  Court' 
Uothoor  Chimd0r  Kvirmdkt^r  t.  Mamck    and  in  this  Court 
€fhvm49r  Bungo   (&j,  Oomeah  Ckundeif       The   case  must  be   remanded  to  the 
Bhaha  r,  Maniek  Chunder  BonicJt  {e),    first    Oonrt  in   order  that   an  Ajmeei^ 
and  Oowe€  Bunker  Roy  v.  Anund  Mohun    may  be  appointed  to   surrey,  and  make 
Jfoi^(d).    The  Judge  attempts  to  die-    a  partitioii  aa  between^  the   plaintiff 
tii^sisl^  the  present   oase  from  those    and  the  def eadaitte. 
.  dted,  on  the  ground  that  the  parties       On  the   Ameen   making  his   report 
he^eaiepatnidars.  Butwethinkit  may    either   party     will    beat    liberty,  if 
1)0  laid  down  broadly  that  in  all  cases  of    dissatisfied,  to  except  to  it  in  the  nsuat 
joint  ownership,  each  party  has  a  right    way.  * 

to  demand  and  enforce  partition.  In  The  costs  of  the  suit  in  the  first 
other  words,. a  right  to  be  placed, in  a  Court  and  of  the  partition  are  t^e 
position  to  enjoy  his  own  right  separ"  necessary  ezpensee  of  olMniBg  a 
«tely,  and  without  iniermption  or  partition  by  a  decree  of  Court  caused 
interferenoe  by  the  other  r  see  1  not  by  aily  wrongfnl  act  ct  the 
Spenoe^  Bquitable  Jurisdiction  of  the  defendants,  but  by  the  nature '  of  ihff(^ 
<?burt  ol  Chaaoeryi  p.  6fi8  j  Btovy's  tenancy,  eis.,  a  tenancy  of  the  un- 
Bquity  Jarispradeaoe^   ss.  648 ;  049.  divided     share  of     an     estate.    The 

The    zemindars     have    noehing .  to    plaintiff  f ok  her  own  advutag^    eoii- 

do  with,  this    question.     They     have    renienoe,  and  aeeuriiy,  is  desirous  of 

been  made  defendants,  and    had  they    exercising     her    right    of  exohasgiBg 

merely   appeared  for   the      protection    her  undivided  share  for  an   equivalent  - 

'Of  their   oWn    interests,     they   would    share  of   snch  estate   to  be    held   in- 

liare   been   entitled    to    their     costs,    severalty.    The  defendant*  hold,  aah^ 

Thoae  who  haire  appeared  and  opposed    jeotto  the  plaintiff's  sight  to  demaia<^ 

ihe  paiiition    most   bear     their    own    such     partition.    The     plsintiff     and 

principal    defendant  nuot,   tberetee, 

(i0  S.  D.  A.,  1S53,  Sae.  each  bear  their    own.  eoeta  o€  ik»  auif^ 

{b)  6  W.  R.,  192.  in  the  first  Conrt,  and  the  costs  of  the 

(<0  8  W.  »,  128.  partition  wiU  be  divided  between  Ae 

((Q  dW.  En  487.  partiee  in  proportion  to  theic  nftjf^mi 

tive  shttreB  in  the  |f98|iate« 
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w«8  ftn  arratigement  between  the  parties  for  anoh  an  exeroibe  of       ^^^ 
.  the  right.    This  a&it  is  like  a  suit  by  a  party  who  is  one  of  aMrmKnuTH 
nmaber  of  persons  baring  a  right  of  way,  to  divide  that  right  so  -^.TOmoAaai 
that  eaoh  may  have  his  torn.  *    NMnmuuir 

Baboo  Mohnd  Mohun  Boy  in  reply. 

The  jadgment  of  the  Conrt  was  delivered  by. 

Couch,  C. J.— -I  think  that  the  reasons  for  which  it  has  here 
been  held  that  one  of  several  joint  'owners  of  property  is 
entitled  to  a  partition  apply  to  this  case.  The  circnmstanco 
that  it  is  a  right  to  perform  the  worship  of  the  idol  is  not  ond 
which  deprives  any  of  the  joint  owoers  of  the  right  to  a  parti* 
tion,  and  eompele  the  Conrt  to  say  that  they  shalU  be  obliged  to 
perform  the  service  jointly,  and  to  nndergo  the  many  incon-* 
venienoes  which  might  arise  from  such  a  state  of  things.  In 
this  very  case,  we  have  an  instance  of  division  having  already 
taken  place^  and  the  worship  being  now  performed  by  three  seta 
of  persons  by  tarns. 

The  Depaty  Gommissioner  appears  to  me  to  have  misnnder- 
stood  the  nature  of  the  plaintiffs  claim.  Be  seems  to  havo 
tkonght  that  there  itowA  be  an  arrangeoient  bindii^  upoa  tho 
parties  that  there  should  be  this  division.  In  another  part  of 
his  judgment,  he  seems  to  have  thought  that  there  must  be  proof 
of  didputes  and  quarrels  between  them  before  the  Conrt  could 
interfere  to  make  a  partition*  It  is  not  necessary  that  there 
efaould  be  evidence  of  disputes  and  quarrels,  or  of  any  peocmiar/ 

loss  or  gain  as  he  seems  to  have  thought  in  another  passage  of 
tiis  judgment  where  he  says ;-— '*  In  reality  the  decision  in  stlib 
involves  no  pecuniary  loss  or  gain,  since  each  sharer  would  reap 
the  profits  arising  froip  the  payment  made  by  their  ^sciples  in 
iurh.^  The  suit  is  founded  upon  the  right  of  the  plaintiff,  »» 
one  of  several,  owners  of  this  which  may  be  desoribed  as 
^f^txyperty,  <o  a  partition.  No  doubt,  the  plaintiff  is  entitled 
to  that ;  and  the  decree  of  the  first  Court  was  right  in  award- 
ing it.  But  that  decree  has  not  made  provision  for  the  jienn 
;v7hich  each  of  the  three  persons,  the  plaintiff  and  the  tw6 
def endants,  should  have,  and  does  not  state  whether  the  jitoisu* 
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i>y^  tiff  is  to  have '  hia  tnm  first,  or  second,  or  thitd.  We  mnst  there- 
MittaKvnth  fore  direct  the  Extra  Assistant  Commissioner  to  determine  bj 
^oDHicABBT  i^^    Jq  ^),q|.   ^^.j^p  ^^^  plaintiff  and    the  two  defendants    shall  ' 

Nkirunjun  exercise  the  right  to  worship  the  idol.    And  hayiag  determined 
AuDHicAMT.  ^j^^^  jj^  gjj^^j J   j^g^j^  j^   jj^  j^jg  decree,  so  that  it  will  be   settled 

in  what  order  they  are  to  exercise  the  right  of  worship, 

The  decree  of  the  Depntj  Commissioner  will  reversed, 
and  the  case  will  be  returned  to  the  Extra  Assistant  Commis- 
sioner for  the  purpose  of  completing  the  decree  in  that  way. 
The  appellant  will  have  his  costs. 

Appeal  allowed. 


Before  Mr.  Justice  PJhoar  and  Mr.  JueHee  McDenell 

1874 
lugwt  19.     OBNGADEBN  MI8SEB  akh  avothbe  (DsrBHDAirrs)  v.   KHEBROO 

MUNDUL  (PiAiMTiif).* 

Sale  for  Arreare  oJBeoenvs^AciXI of  1859,  $8. 10,  11  and  l^^Separaiion 
of  Shard9^Pri9cUe'Bakoara''EighU  of  Audiqn*Pureha$enSidi  by  Pur* 
ehaeer  at  Private  Sale  for  Posseesion  apeeific  Share, 

The  propristOH  of  |a  joint  mohsl,  the  Jama  of  wUchbad  bo«a  psrtilioaed 
fmder  a  10,  Act  XI  of  1869,  were  in  poeieasioa  of  epeoifio  shareB  under  a 
private  afftngament  amons  themaelTefl»  bnt  had  not  obtained  separation  of 
■hares  nnder  all.  One  of  the  proprietors  sold  his  share  to  the  plaintiff  and 
the  shares  of  two  other  proprietors  who  made  default  in  payment  of  the  MTenne 
were  sold  under  a.  18,  Let  XI  of  1869,  fand  pnrohased  1^  the  defeadants.  In 
a  suit  for  eselnsiYe  possession  of  the  share  pnrohased  bj  the  plaintiff,  HMg 
that  the  defendants  acquired  by  their  purchase  an  interest  in  the  property  as 
an  undivided  estate,  and  the  plaintiff  was  not  entitled  as  against  them  to  have 
exclusive  possession  of  any  specific  sbare. 


Thi  plaintiff  acquired  by  purchase  a  plot  of  25  bigas  of 
land  from  the  fourth  defendantj  one  of  the  proprietors>  of  a 
revenne-paying  mehal^  the  jama  of  which  had  been  parti- 
tioned  nnder   the  provisions  of  s.  10  of  Act  XI  of    1859.    Two 

•Special  Appeal,  No.  2378  of  1878,  against  a  d«oree  of  the  Subordinate 
Judge  of  Zilla  Pumeah,  dated  the  11th  August  1873,  reversing  a  deorse 
of  the  Additional  tf  unsif  of  the  Sadder  Station  of  that  District^  dated  the 
14th  April  1873. 


•  • 
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of  t&e  propri0t<ta  other  than  plaintiff's    vendor    having  made        1^74 
default    in    the   payment    of    the   Government  revenue,  their  Gukoidun 
shares  were  sold  nnder  s:  13  of  the   same  Act,  and  purchased  v, 

by  the  first  two  defendants,  of  whom   one,  if  not  both,    was,     5"^uu 
independently  of  snoh  purchase,    a  shareholder  in  the   estate, 
and  had  been  holding  nnder  the  arrangement  hereinafter  men- 
tioned, exclusive  possession  of  a  portion  of   the  land    as   his 
original  share.  ^ 

The  plaintiff  instituted  the  present  suit  for  exclusive  posses- 
sion by  "  determination  of  right "  of  the  plot  purchased 
by  him.  The  plaint  alleged  that  defendant  No,  8  was  a  jotedar 
of  the  said  plot,  and  that,  on  the  plaintiff  calling  upon  him  to  give 
a  kabnliat,  the  said  defendant,  at  the  instigation  of  the  first 
two  defendants,  refused  to  comply  with  t\ie  plaintiff's  demand. 
•  On  the  case  going  to  trial,  it  was  proved  that  though  a  parti- 
tion of  the  jama  had  taken  place  in  the  Oollector's  book> 
BO  corresponding  latwara  was  obtained  by  the  pcoprietors 
nnder  s,  11  of  Act  XI  of  I8&9.  It  was  also  proved  that  the 
proprietors  were  in  possession  of  specific  shares  in  the  mehal 
under  a  private  arrangement  from  a  time  anterior  to  the 
purchase  of  the  plaintiff  and  the  defendants.  Th6  Munsif 
dismissed  the  plaintiff's  suit  on  the  ground  that  he  had  not  made 
ont  his  title  to  hold  exclnsiye  possession  of  the  plot  purchased  by 
him,  no  latufara  of  the  lands  having  taken  place  under  s.  11 
of  the  Act. 

The  Subordinate  Judge,  on  appeal  by  the  plaintiff,  reversed 
the  MunsiFs  order,  and  passed  a  decree  iu  favor  of  the  plaintiff. 

The  defendants  appealed  specially  to  the  High  Court. 

Babo  MoTieah  Ohunder  Chowdhry,  for  the  appellant8>  pon- 
tended  that,  inasmuoh  as  no  separation  of  shares^  coasistiing  of 
apeoifie  portions  of  the  land  had  taken  place  under  s.  1 1  of  Aot 
XI  of  1859,  the  defendants  Nos.  1  and  '2,  by  their  purphase 
lit  the  revenue  sale^  took  an  undivided  interest  in  the  whole 
jnehal  proportionate  to  the  shares  of  the  de&ulting  shareholder  ; 
and  the  plaintiff  was  therefore  not  entitled  to  the  exclusive 
possession  of  any  specifis  portion  of  the  property. 

.    Baboo  Soodh  Sen  Sing,  for  the  respondont,  coatended  that 
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^^*       the  private  arrangement,   under  whieh  the  preprietors  keU' 
GuNOADUM  poasessioQ  of    speoifio   shares  prior    lo  the  defeadante'   and 
^'?.'^      plainti£E'8  parchase,  was  Bafficient^  under  the  law,  to  traasfer  to 
EnisBoo    the  plainti£E  a  right  to  hold  exclusive  possession  o£  the  portion 
purohased  by  him. 

Baboo  Uohesh  Chunder  Chowdhry  in  reply. 

The  judgment  of  the  Court  was  delivered  by. 

Phsab,  J*  (who,  after  elating  the  faots,  Goatinned)*'*-Th#' 
question  thus  appears  to  be  whether  the  plaintiff  as  pur* 
ehaser  from  one  of  the  shareholders  of  this  mehal#  who  haa 
until  the  date  of  sale  been  in  exdnsive  possession  of  the  25 
bigas  of  land  whioh  is  the  subject  of  suit,  together  with  other 
knd  in  lieu  of  his  undivided  share  of  the  mehali  is  entitled  to  have 
exclusive  possession  of  that  land  as  against  the  defendants  Nos«  1 
and  S;  wl^o  have  boaght  the  share  of  certain  other  defaulting  prcH 
prietors  at  the  Collector's  auction-sale.  It  may  perhape  be  doiibt^ 
ed  whether  the  facts  set  out  in  the  plaint  are  quite  si^oitat  to 
give  the  plaintiff  a  good  cause  of  action  againet  Uie  principal 
defendant.    Bat  if  it  be   assumed  that   they  do  fiOt  then  tha 

question  which  is  to  be  determined  is  that  which  I  have  juflt 
now  stated.  It  is  an  additional  fact  in  the  case  that  one,  if  noir 
both,  of  the  two  first  defendants  is  (independently  of  the  par» 
chase  whioh  they  have  made  at  the  auction-sale)  a  shareholdei^ 

in  the  estate,  and  has  been  holding,  and  probably  now  is  still 
holding,  exclusive  po8se8sit>n  of  a  portion  of  land  as  his  original 
share.  The  plaintiff  contends  that  the  defendants  Nos.  1  and  2,  by 
their  purchase  at  the  auction-sale,  got  no  more  than  such  right 
of  e:|ckuive  possession  to  portions  of  the  mehal  as  tiie  defaulting 
shareholders  had  relative  to  their  oo-sharehoideni ;  in  other 
words,  that  they  did  not,  by  that  purchase,  acquire  a  right  to  tha 
defaulting  shareholder's  registered  undivided  share  of  the  whole 
mehal.    The  argument   is   that,   inasmuch    as  the  defaulting 

shareholders  were  content  to  hold  exclasively  possession  of  spec!, 
fie  portions  of  the  mehal  in  lieu  of  their  undivided  share,  the 
purchaser  at  the  auction-sale,  which  was  held  under  s.  13,  of  the 
share  belonging  to  them  only  gets  those  specific  portions. 
After  giving  consideration  to  this  eubject^  we  tluBk  that  tho 
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oontafition  camot  bd  maintained*    S.  10,  Aefc  XI  of  1859^  aa^s        *874 
thafc^*-*^'  Whea  a  recorded  aharer  of  a  joinfe  estate,  held  in  com*  QuvoADuir 
mon-  tenaney,    deairea*  to  pay   his    share    of  the    G-overnment       ^^'^ 
roYenae  Beparately,  he  may    sabmit  to  the  Collector  a  written     Khkbboo 
application  to  that  effect.     The  application  mast  contain  a  sped*-       ^"^^^ 
fication  of  the  share  held  in  the  estate  by  the  applicant.    The 
Collector  shall  then  cause  to  be  pnblished  in  his  own  Office « in  the 
Courts  of  the  Judge,  Magistrate  (or  Joint  Magistrate,  as  the  case 
may  be)  and  Mansif,  and  in  the   Police    Thannaht    in  whose 

jurisdiction  the  estate  or  any  part  thereof  is  situated,  as  well  aa 
on  some  conspicuous  part  of  the  estate  itself,  a  copy  of  the 
application,  made  to  him.  If,  within  six  weeks  from  the  date  of 
the  publication  of  these  notices,  no  objection  is  made  by  any  other 
recorded  sharer,  the  Collector  shall  open  a  separate  account  with 
Hxe  applioanti  and  shall  credit  separately  to  his  share  all  payments 
made  by  him  on  account  ot  it.  The  date  on  which  the  Collector 
records  his  sanction  to  the  opening  of  a  separate  account  shall 
be  held  to  be  that  from  which  the  separate  liabilities  of  the  sha  re 
of  the  applicant  eommenceJ 


2> 


This  section  obviously  applies  to  the  case  of  one  who  wishes 
to  be  treated  by  the  Collector  as  an  undivided  shareholder 
of  a  revenue^paying  estate.  The  following  section  applies  to 
the  case  ef  one  who  desires  to  be  recorded  as  a  sharer  of  a  joints 
estate,  whose  share  consists  of  a  specific  portion  of  the  land  of 
the  estate.  The  whole  of  the  *  proprietors  of  the  estate  in  the 
present  instanee,  separating  themselves  substantially  into  three 
groups,  obtained  a  corresponding  division  of  the  jama  of  the 
aidial  under  8k  10  and  not  under  s*  11,  and  therefore  the  share  of 

each  registered  group,  which  the  Collector  had  in  his  books,  and 
had  to  deal  with,  was  an  undivided  share  of  the  entire  revenue-^ 
paying  estate,  not  a  specific  portion  of  the  land  of  the  estate. 
Then  s.  13  says  that,-—'*  Whenever  the  Collector  shall  have 
ordered  a  separate  account  or  accounts  to  be  kept  for  one  or 
more  shares,  if  the  estate  shall  become  liable  to  sale  for  arrears 
of  revenue,  the  Cdllector  or  other  officor  as  aforesaid^  in  the  first 
place,  shall  put  up  to  sale  only  that  share  or  those  shares  of  the 
estate  from  which,  according  to  the  separate  accounts,),  an  airear 
of  veveaue  may  be  due»'^ 
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1^^  The    section    farther  provides   that    the    flhare    or  shsres 

OuiioADBKif   soldi  together  with  the  share  or  shares  ezcladed   from  the  saloj 

MxMBB      '' ahall  continue  to  oonstitnte  one   integral  estate,  the  share  or 

Khbbboo     shares    sold  beiog    charged    with  the   separate  portion  or  the 

aggregate  of  the  several    separate   portions  of  jama  assigned* 

thereto." 

The  effect  of  this  plainly  is  that  the  sale  of  the  Collector 
passes  to  the  purchaser  the  share  of  the  defaulting  shareholder 
in  the  entire  estate  as  it  was  registered  in  the  Oolleotor's  book,*— 
i.e.,  an  undivided  share^  if  registered  under  s.  10,  and  a  specific 
portion  of  the  estate,  if  registered  uuder  s.  11.  In  the  present 
case,  therefore^  it  must  be  an  undivided  share,  and  if  we  were 
to  hold  otherwise  in  the  way  contended  for  by  the  plaintiff,— 
namely,  that  the  purchaser  only  got  such  portion  of  the  land, 
constituting  the  estate  as  the  defaultiug  shareholder  may  have 
chosen  as  between  himself  and  the  other  shareholders  for  any  rea- 
son to  take  as  equivalent  to  his  undivided  share,  then  that  portion 
might,  in  some  canes  be  a  very  inadequate  security  indeed  for 
the  proportion  of  revenue  payable  by  the  defaulting  share* 
holder,  and  the  purchaser  who  bought  at  the  auction-sale  under 
a«  13  might  find  that  he  was  grossly  deceived  in  his  bargain. 
He  might,  after  having  paid  the  full  value  on  the  defaulting 
shareholder's  undivided  share  in  the  estate,  discover  that  he  go^ 
a  very  inadequate  portion  of  the  estate  as  the  result  of  purchase. 
It  was  not  the  intention,  we  think^  of  the  Legislature  to  intro- 
duce uncertainty  of  this  kind  into  auction-salea  held  for  the 
purpose  of  realizing  the  revenue.  On  the  contrary^  it  is  ratiier 
the  general  principle  of  the  Legislature  to  make  these  sales 
effective  to  pass  the  full  share  of  the  de&ulting  shareholder, 
free,  so  to  speak  of  all  incumbrances.  We  think,  therefore,  that 
on  the  facts  of  this  case,  the  plaintiff  was  not  entitled  as  against 
the  defendant  Nos.  1  and  2,  purchasers  of  an  undivided  share  of 
the  estate  under  s.  13  of  Act  XI  of  1859,  to  have  exclusive 
possession  of  any  portion  of  the  mehal. 

It  was  pressed  upon  ns  that,  inasmuch  as  the  defendants 
Nos.  1  and  2  were  one  or  both  of  them  previously  shareholders 
in  this  estate,  and  as  snch  enjoying  their  portion  of  the  land 
exclusive  of  the  others  i  n  the  same  way  as  the  rest  of  the  share- 
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holders,  there  arose  an  ecfuity  in  this  case  as  between  them   and       ^^^ 
the.plaintiff  which  onght  to  lead  the  Court  to  hold  that^    at  any  (^vngadbbn 
rate^  thede  defendants  got  no  more  than  the    defaulting  thara^         ^^^ 
holder's  particular  specific    share  by  virtue   of  their   purchase,     Kmssoo 
Bntweare  nnable  to  say    that  there  is     any   equity  arising . 
between  the  parties  on  this  ground. 

The  plaintiff's  suit  fails,  and  ought  to  be  dismissed.  The  first 
Court  held  this  view,  l)at  on  a{^9al  to  the  Subordinate  JudgOi 
the  dqcree  of  the  Munsil  was    reversed,  and  the    plaintiff's  suit 

decreed.  We  are  of  opinion  that  this  was  wrong,  and 
that  the  decree  of  the  Subordinate  Judge  must  be  reversed  and 
the  plaintiff's  suit  dismissed  with  costs. 

,  Appeal  cUlatoed. 


ORIGINAL  CIVIL. 


Bffwe  Mr,  JubHo^  Macphenon, 

PROMOTHO  DOSSEK  v.  RADHIKA  PERSAUD   DUTT  and  othbrb, 

1875 
Htnitt  Will^Dtdlcatlorh  to  IdoU-^jyebviteT  Vroperfy^TerpetuUy^Triut.      Jan^  27f 

A  Hindu  by  will  devised  certain  property,  consisting  of  a  family  dwelling 
house  and  land*  to  trustees  for  ever,  for  the  residence,  maintenance  and 
porfonnance  ef  the  worship  of  certain  ftunily  idols,  and  appointed  his  Boofl 
and  their  descendants  in  the  strict  male  line  to  be  sebaits  of  the  idols  for 
ever,  making  provision  for  thoir  residence  in  the  family  dwelliug*house ;  the 
will  also  contained  a  clause  restraining  any  par  tition,  division  or  alienation 
of  the  property  so  dedicated  to  the  worship  of  the  idols.  The  testator  ap" 
pointed  the  trustees  executors  of  his  will^  and  by  a  codicil  bequtothed  le* 
gacies  to  various  members  of  his  family.  Li  a  suit  against  the  executors 
to  recover  a  legacy  so  bequeathed-^ 

Hdd,  the  devise  of  the  property  to  the  idols  was  void  and  inoperative,  as 
being  a  settlement  in  pei'petuity  on  the  male  descendants  of  the  testaton 
and  for  their  use^  and  not  a  real  dedication  for  the  worship  of  the  idols. 

Suit  for  eonstruction  of  the  will  of  one  Moheschunder  Dutt^ 
and  for  an  order  that  the  executors  thereof  should  pay  to  the 
plaintift   tho  amount  of  a    legacy  bequeathed    to   her  thereby. 
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Thetettfttor,  aHioda  inliabitaiifcof  Calcakta^  di^  oa   12th 

Fabnuiry  1868  laaidag  a  widow  Soorjoemottea  Doasae^  two  bqum, 

Badhika  Persaad  and  Bajandamatby  a  graodaoa  Mil]ambar»  and 

£aar  daogbtani  aad  haviog  mada  a  will  in  tha  Bogliab  form  and 

tongiMC^^  of  which  ha  appointed  hia  two  aona   and  hia  graadaon 

the  exaontora  and  reaidaary  lafjatoaa  and  devlaaaa.    By  thia  wilt 

after   giving   diraotiona  aa  to    tha  payment  of  hia  dabta^    aad 

teatamentary  expanaaaj  and  making  varionii  baqnaataj    and  after 

reeiting  that  he  waa   poBaeaaed  of   a  family,   dwelUng-honae, 

No.  124—26,   Maniok  Boae'a   Lane,   Darmahatta,    with  land 

adjoiningi  in  whioh  honae  the    daily  and  periodical   worahip  of 

hia  ancestral  daitiea  waa  performed,  and  in  whioh  he  resided  with 

hia  family ;   and    alao  of  a    two-atoriad   godown,   No.    124,  in 

Darmahatta  Street,  with  land,  on  the  bank  of  the  river  Hooghly^ 

and  that  in  order  to  fix  a  permanent  reaidanoaf or  tha  idola  and 

for  the  aebaita  thereof,  and  for  the  members  of  the  family,  and 

to  niake  a  permanent  provision  for    the  daily  and  periodical 

worship  of  the  idola,  he  had  determined  to  appoint  aebaita  after 
hia  death  for  the  performance  of  the  aaid  worahip,  the  teatator 
eontinned : 


^  I  do  thexefora  gife,  devise,  and  bequeath  my  family  dw^ling-hcnso 
in  Manick  Bote's  Lsne  aforesaid,  together  with  the  piece  or  parcel  of 
land  cr  ground  thereonto  belongiagi  and  the  aM,haUhakhtma  hati 
and  premieeeinDurmabatta  Street  aforesaid,  iriththe  piaoe  or  parcel 
ef  land  therennto  attached,  with  its  a  ppcrtenaBoea,  unto  my  eons, 
Padhika  Fersand  Dutt  and  Bajendemath  Dntt,  and  my  grandson  Nil- 
hunbur  Dutt,  and  the  survivors  or  surrivor  of  thorn,  their  or  his  heirs, 
representatives,  and  assigns  for  ever,  upon  trust,  that  they  the  said 
trustees  and  the  survivors  and  survivor  of  them  or  the  heirs,  executors 
and  representatives  of  the  survivor,  do  and  shall  stand  and  be  seized  of  the 
said  family  dwelling-house  and  premises  with  the  appurtenances  upon  trus^ 
to  hold  and  enjoy  the  same  for  and  as  the  permanent  residence  o£  the 
•aid  deities  and  of  my  said  wife  and  my  three  widow  danghtera^ia. 
law  for  aad  during  the  term  of  their  natural  lives,  and  of  my  sons 
Badhika  Persaud  Dutt  and  Bajendemath  Dutt,  and  of  my  grandson 
Nillambur  Dutt*  and  their  and  each  of  their  families   and  descendants  in 

manner  following.-^that  is  to  say,  that  the  trustees  or  trustee  for  the 
time  being  shall  and  will  employ  such  portions  of  the  said  family 
dwelling-hottse    for   the    performance   of    the   daily   and    periodical 
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ivt^rslup  of  the  said  four  aiieedtral  deities,  and  for  tbe  performaaoe  of       1S75 
the  aimaalin^  88  have  beeli  hitherto  lued  for  siioliparposeS'  '  p 

Dotsn 

V. 

(After  making   pvoyiaion  for  flio  remdence   of  the  various     pcuAin^ 
inembere  of  his  faxnlly  in  the   portions  of  the  house   hitherto      ^""* 
ooonpied  by  them^  tbe  testator  eontinued) : — 


And  mj  said  trustees  and  trustee  for  the  time  being  shall  and 
will  let  out  suoh  portions  of  the  said  family  dwelling-house  as  used 
to  be  let  by  me,  and  also  the  said  haUhahhctna  house  and  land  on 
the  banks  of  Ae  rirer*  and  out  of  the  rents,  issues,  and  profits  thereof 
pay  the  ground  rent  and  assessment,  and  all '  other  tates  and  impesi« 
ti<ms  in  respeot  thefsofi  and  also  all  the  expenses  of  repairing  the 
Same^  and  all  the  expenses  incidental  to  the  eoUeotba  9i  snob  >ent» 
and  employ  and  appropriate  the  dear  rent,  prodnee,  and  profits  thereof 
in  and  towards  the  perfermanoe  of  the  daily  and  periodical  worship  o^ 
the  said  deitiss,  and  for  the  perConnance  of  the  aba7e-mentioned|ni;a»^ 
and  the  surplus  (if  any)  which  shall  remain  after  defraying  all  the 
expenses  above-mentioned  shall  be  divided  by  and  between  my  sons  and 
grandson,  and  their  and  his  heirs  and  representatives  in  equal  shares  : 
and  1  do  hereby  appoint  my  said  wife  Sremutty  Soorjeemonee  Dossee  and 
my  SODS  Badhika  Persaud  Dutt  and  Bajendemath  Datt,  and  n^  grandson 
NilUunbur  Dutt,  or  the  sons  of  my  sons  who  may  have  died  before 
me,  and  their  and  his  respective  male  descendants  in  the  strict  male  line 
tobetbesebaits  olthesaid  deities,  after  mj  death  to  perform  the 
daily  and  periodical  worship  of  the  said  deities,  and  tb  perform  the 
several  pujcu  her^before-mentioned ;  and  I  do  hereby  dedare  that 
when  and  so  often  as  any  of  my  trustees  above-named  shall  die  in  the 
office  of  trustee  under  this  my  will,  I  hereby  nominate  and  appoint  any 
other  male  membef  or  members  in  the  strict  male  lineoiniy  family 
who  may  be  ^ben  adnlt  to  be  a  new  trustee  or  trustees  to  supply  dndh 
vacancy  or  vacancies,  and  that  every  such  new  trustee  or  trustees  shall 
have  and  may  exercise  all  the  powers  and  authorities  contained  in  tbi^ 
my  will  as  efteotually  and  in  the  same  manner  to  all  intents  and 
purposes  as  if  he  or  they  had  been  named  ber^.  And  I  do  hereby^ 
expressly  declare  that  no  maleissue  as  aforesaid  of  any  ol  the  said  seUnts 
or  sebait  during  the  lifetime  of  their  or  his  fMher,  but  shalU  en  the 
death  of  such  father  sebait,  succeed  to  and  represent  him  or  them  in  the  i 
worship,  but  that  in  case  any  sebait  of  the  worship  hereby  appelated 
shall  die  witiiout  leaving  male  issue,  or  leaving  such,  shall  die  without 
leaving  any  descendants  in  the  strict  male  line  as  aforesaid,  the  worship 
of  such  of  them  shall  devolve  and  be  performed  by  the  said  surriyorsl 
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of  them,  my  said  Ron,  and  grandson  and  their  and  his  descendants  in  the 
'  strict  male  line  as  aforesaid  for  ever ;  and  I  expressly  will  and  declare 
that  no  one  whosoever  shall  have  any  power  or  authority  to  make  a 
partition  or  division  of,  or  to  mortgage,  transfer,  make  gift  of,  or  make 
over,  or  sell,  alien,  or  otherwise  dispose  of  or  inonmber  the  said  family 
dweQing-lioase  and  the  haithahhana  bati  and  premises,  or  any  pArt 
thereof  respectively,  or  the  gold  and 4silver  jewels  or  ornaments  of  the 
deities  and  other  f  arnituro  used  and  appropriated  for  the  daily  and 
periodical  worship,  and  festivals  of  the  said  deities,  and  for  the  said 
pt/^OB,  and  that  the  same  shall  not,  nor  shall  any  part  thereof,  be 
liable  to  be  seized,  attached  or  sold  for  the  debts,  engagements  or  any 
liabilities  of  any  one  whomsoever,  but  the  same  shall  be  and  remain 
all  along  wholly  and  absolutely  free  and  unincumbered,  and  be  considered 
debuttur  property  appropriated  for  the  use  and  permanent  residrao^ 
of  the  said  deities  and  of  the  sebaits^  thereof,  and  as  and  for  the 
permanent  provision  for  the  seba  or  worship  of  the  said  deities,  and 
for  the  permanent  residence  of  the  sebaits,  and  my  family  and  descend* 
ants  as  hereinbefore  mentioned,  and  the  legel  estate  in  the  sxdd  family 
dwelling  house  and  land  with  the  premises  and  appartenanoes  shall 
remain  vested  in  the  trustees  or  trustee  for  the  time  being  upon  and 
subject  to  the  trusts  aforesaid  and  not  otherwise." 


By  a  oodicil  to  his  will  the  testator  bequeathed  (among  other 
legacies)  the  sum  of  Bs.  1,000  to  his  ezeoators  npon  trust  to  pay 
and  expend  the  same  for  the  marriage  expenses  of  the  plaintiff, 
his  daughter  Promotho  Dossee.  Tho  will  and  oodicil  were 
duly  proved  by  the  executors,  against  whom  the  present 
suit  was  brought  to  recover  the  legacy  bequeathed  in  the 
codioil. 


The  plaint  prayed  that  the  will  should  be  construed  ;  that  the 
defendants  should  be  ordered  to  pay  the  amount  of  the  legacy, 
or  if  they  did  not  admit  suJBScient  assets  of  the  testator's  estate 
to  enable  them  to  do  so^  that  an  account  should  be  taken,  and 
if  on  taking  such  account  it  was  found  there  were  not  sufficient 
funds  :to  pay  the  legacy,  that  a  sufficient  portion  of  the  rea] 
estate  should  be  sold  for  that  purpose. 

The  defendants  admitted  the  legacy  was  due,  and  that  they 
were  liable  to  pay  it,  but  alleged  that  they  had  not  sufficient 
assets  of  the  testator  to  enable  them  to  do  so* 

The  only  material  question  was  whether  the  provisions  of  the 
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will  containing  the  dedication  of  the  property  were  not  void  as 
tending  to  create  a  perpetuity. 

ft 

Mr.  Kennedy  and  Mr.  Piffard  for  the  plaintiff. 
*   Mr.  Macrae  (Mr.  Pranson  with  him)  for  the  defendants. 

It  was  contended  for  the  plaintiff  that  the  will,  as  far  as  it 
provided  for  a  dedication  to  the  idols^  and  as  far  as  it  restrained 
alienation  of  the  property,  was  void  and  inoperative  ;  and  that 
the  defendants,  therefore,  as  heirs  and  legal  representatives'  of 
the  testator  had  power  to  sell  a  portion  of  the  property  sufficient* 
"to  pay  hgacies  bequeathed  in  the  will. 

For  the  defendants  it  was  admitted  that  the  devise  to  the  idols 
was  bad ;  but  they  submitted  that  some  provision  must  be  made 
for  the  expense  of  maintaining  and  for  the  worship  ol  the  idols. 

.Maophj^bson,  J.|  was  of  opinjon  that  the  will,  except  with 
regard  to  the  legacies,  was  bad  as  tending  to  create  a  porpetnity, 
and  as  not  being  a  real  dedication  to  the  idols,  and  accordingly 
made  the  following  decree :— « 

That  the  devise  of  the  property  to  trustees  for  ever  for  the 
worship  and  residence  of  the  idols,  and  of  the  sebaits  thereof, 
and  for  the  residence  of  the  male  descendants  of  the  testator 
for  ever,  is  ineffectual  and  void,  as  being  in  fact  a  settlement 
onhis^  male  deseendants  for  eyer,lind  for  their  uae^  and  not 
a  real  dedication  for  the  worship  of  the  idols  ;  that  the  testator 
3i3d  infestste  m  respect  of  the  said  property  ;  thai  (by  consent) 
an  account  of  the  debts  and  legacies  be  taken  by  the  Registrar ; 
that  the  house  No«  124  •726,  Manick  Bose's  Lane,  be  sold  by 
the  Registrar  for  payment  of  the  costs  when  taxed,  and  the 
.debts' and  legacies  of  the  testator ;  that  the  idols  be  kept  in 
No.  124,  Durmahatta  Street,  and  that  the  income  derivable 
from  that  house  and  land  be  applied  towards  the  expenses  of 
the  wofship  of  the  idols,  and  that  the  costs'  of  the  suit  be  paid 
out  of  the  estateJ 

Attorney  for  the  plaintiff :  Baboo  W.  C.  Sonnerjee. 
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Attorney  for  the  Defendants :  Baboo  P,  N.  Ghose. 
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Before  Bir  liichard  Couch,  Kt.,  Oki^Jmdiee,  amd  Mr.  JmttiM  PmUtfm. 
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Small  Ocme  Oowrt^Brfer&mee  io  High  Oomri^Dtpomi  qf  BeourUyfor  Oa$U 

-^Jfit  XXFI^  1804  »  a. 

A  case  sbqald  not  be  referred  to  ihe  High  Gonrt  bya  Jodtfe  of  the  dmall 
OftQse  Court,  antil  eacnrity  haa  been  depoeited   in  aooordanoe  with  a.  S» 
Act  XXVI  of  1864  by  the  party  against  whom  the  jodpiient  baa  bean 
given.    If  snch  partT  do  not  deposit  the  seoarity  ^forthmth**  ha  must  bo  . 
taken  to  labmit  to  tne  jadgment  of  iha  Small  Uaose  Ooiirt.  * 

When,  however,  a  oaie  was  aont  np  withoat  aecority  for  ooata  being  d^ 
posited*  and  before  the  case  was  heard,  the  plaintiffs  tendered  a  sum  as  se- 
curity, which  the  Judge  refused  to  accept  as  being  too  late^  the  High  Oourt» 
on  the  sum  being  depositfid*  and  it  appearing  that  the  defendant  would  nofe 
be  prejudiced  by  such  a  course*  allowed  the^oase  to  be  heard.  , 

• 

Cask  stated  for  the  opinion  ci  tiie  High  Coart  by  khe  firsk 
Judge  of  the  Calcotta  Small  Oauae  Ooart^  ttader  i.  7«  Aek 
XXVI  of  1864. 

This  was  a  suit  for  Ba.  1^000,  as  compeasiktioQ  for  Idas  eaustl 

by  a  breach  of  warranty  in  a  contract.  The  learned  Jadga 
gave  judgment  dismissing  the  snit  contingent  on  the  opinion 
of  the  High  Gonrt  on  seyeral  questions  referred  at  the  request 
of  the  plaintiff.  The  jnd^eat  of  the  Small  Canse  Gonrt  was 
given  in  July  1874|  and  was  sent  up  to  the  High  Court  with  a 
note  appended  by  the  Judge,  that  **  no  costs  of  reference  have 
been  paid  into  this  Court  as  security  under  s.  8^  Act  ZZYI  of 
1864.^'  On  16th  December  the  plaintiff  tendered  a  sum  as  the 
secnrity  for  costs»  but  the  Judge  refused  to  accept  it  on  Ihe 
ground  that  it  was  offered  too  late*  The  following  certificate  of 
the  tender  and  of  his  refusal  was  sent  up  to  the  High  Court*  bj 
the  Judge  on  17th  December. 

"  I  certify  that  the  plaintiffs  tendered  yesterday  the  sum  of 
Rs.  230  as  security  for  costs  of  reference  in  the  case  of  Pomaro 
V.  Bamnarain  SookdeH^  and  that  I  refused  to  accept  the  same 
as  being  offered  too  late.    I  give  this   certificate  because,  in  J 

the  year  1869,  in  Ibe  case  oi  <7{aHks  t.  Agra  Bank   (1)»  an 

(1)  Unreported. 


J 
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opinion  was   hesitaiingly    expressed   by   Phiar,  J.,   tliat    the       '^^^ 
deposit  of  seonrity  for  oosts  was  not  a    condition    precedent   ip    wokkam 
*  tins  Conrt's  granting  a  refereacoi  bat    there   have  snbseqaently  ^^,^^1^^,^ 
WM.$    in  the  cales  of  Etajkumar    Paramanik  v.  Stewart   {1),    Sookdbb. 
«0d  JHbwiU  ▼.  The  Ju$Uee$   of  OaUtMa  (2),  been  contrary    dect. 
aions  by  the  High  Conrt,  from  which  it  wonM  appear  that  <»ha^  . 
Coort  is  ftnally  of  opinion  that  it  has  no  jnrisdiction  on  a    refer- 
enoOi  nntil  after  the  conditions  statad  in  s.  8  of  Act  XXVI   of 
1864  have  been  first  complied  with»  and  becanse  it  has  always 

seemed  to  me  that  the  effect  of  the  word  *  forthwith'  was  to 
render  the  prior  deposit  of  security  for  coats  imperative,  and  it 
woald  save  the  time  of  «both  Gonrts  if  it  were  distinctly  xnled 
thatj  under  each  circnmstances^  it  should  not  be  referred/' 

At .  the  hearing  the  question  arose  whether  the  case  was 
properly  belsre  the  Courts 

lCr%  jSfocraefor  the  plaintiff.— The  non*  deposit  of  the  seonrity 
tar  oosts  in  aeoordauce  with  s.  8,  Act  XXVI  of  1864^  might  be 
•  reason  why  the  Judge  should  not  send  np  the  case  to  the  High 
Conrti  but  wheoj  as  here,  he  has  sent  np  the  case,  and  it  is 
in  other  respecta  properly  before  the  Conrt»  the  mere  non- 
deposit  is  no  groond  why  it  should  not  be  heard  and  disposed 
cl.    No  definite  time  was  ever    fixed  for   depositing  security 

ior  costs ;  see  Bajkumar  Paramanik  v.  Stewart  (1)  and 
Di$8enl  v.  The  Jnsticei  of  Calcutta  (2) .  The  defendants  now 
appeart  and  by  doing  so  waive  any  question  of  the  jurisdiction 
of  the  Court  to  hear  the  case.  Act  XXVI  of  1864  does  net  take 
away  the  jurisdiction  of  the  High  Court  to  hear  the  casOi  or  the 
power  of  the  Judge  to  reservo  a  questioni  if  the  security  is  not 
depositd  '^  forthwith  "  [PoNTinx,  J.<— Although  s.  7  says 
the  Judge  shall  reservo  the  questiooi  it  does  not  say  he  shall 
oend  it  up.]  But  having  sent  it  np,  and  security  being  now 
ready,  will  the  Court  refuse  to  hear  the  reference  P  [Couch, 
C J.-^Toa  are  in  fact  appearing  without  having  pven  security*] 
Because  our  ofbr  of  security  was  refused  :  that  may  have  been 
a  reason  for  the  Judge's  not  sending  up  the  case,  but  the  case 
here,  is  it  a  reason  for  the  Court  refusing  to  hear  it  f 

(1)5B.  L.  B.|  App.,a3.  (2)  5  B.  L,  B,,  App.,  24. 
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^^ys  Mr,   Branson  for  the  defendant.— The  plaintifiE's  omissioD  to 

FoRVARo    deposit  tlie  secority  for  cosc9  necessary  before  the  case  coald  bo 

P    ^*  sent  up^  gives  groand  for  the    inferenee  that,  he  submitted  to 

SooKDBB.     the    judgment  of    the   Small    Cause   Court*  *The  Judge  had 

no  power  to  send  np  the  case  unless  security  -was  deposttedr 

^  and  aa  he  has  done  so,   it  is  not   properly    before  the  Court. 

'  The  word  "  forthwith'*  in    s.  8,     Act   XXYI  of  L864,  mus^ 

mean  within  a   reasonable  .  time*    Here     the   delay    is   most 

nnreasonable* 

Couch,  CJ.  (PoNTirsz,  J.i  concurring) .--This  case  is 
referred  to  this  Court  under  the  provisiens  of  the  7th  and  8th 
sectim  of  Act  XXVI  of  1864.  The  7th  section  Obliges  the 
Small  Cause  Conrtj  in  a  suit  of  an  amount  exceeding  Bs.  500^ 
to  reserve  for  the  opinion  of  the  High  Court  any  question  of 
law  or  equity,  or  any  question  as  to  the  admission  or  rejection  of 
any  evidence  as  to  which  the  Court  shall  Entertain  any  doubt,  or 
which  they  shall  be  requested  by  either  party  to  tiie  suit  to 
reserve ;  and  the  8th  section  provides  that  when  judgment  is  given 
contingent  upon  tho  opinion  of  the  High  Court,  the  party 
against  whom  judgement  is  given  shall,  unless  willing  to  submit 
to  such  judgment ''  forthwith"  give  security  for  the  costs  of  the 
reference,  and  for  the  amount  of  the  judgment.  It  was,  I  think, 
clearly  tho  intention  of  the  Legislature  that  the  case  abould  not 
be  sent  to  this  Court  until  the  party  against  whom  judgment 
wasgiven  had  given  the  security  here  mentioned.  Unless  be 
did  80,  he  was  to  be  taken  as  submitting  to  the  jndgment|  afid  it 
was  the  duty  of  the  Small  Cause  Court,  before  sending  the  case 
to  this  Gourt^  to  see  that  the  seonrity  was  given, .  • 

In  the  present  instanoe  this  was .  not  done^  Tho  First  JadgQ 
of  the  Small  Cause  Court  states  the  case,  and  •  causes  it  to  bo 
sent  to  this  Court,  appending  to  it  a  note  that  no  costs  of 
reference  had  been  paid  into  his .  Court  as  security  under  s.  8 
of  Act  XXYI  of  1864.  What  was  his  object  in  making  this  note 
is  not  clear*  Whether  he  intended,  as  possibly  he  did  froni  what 
appears  in  the  certificate  that  he  afterwards  gave  to  have  it 
decided  by  this  Court,  what  was  the  effect  of  not  giving  the  secu- 
rity, there  being,  as  he  thoughti  some  conflict  of  opinion,  or  to 


I 
I 


^  tbe  ^llifntion  ol  thif  Coi^rt  to  l^he  fac^,  that  p«cwitj  had  not       IW 
been  given^  so  that  proper  meaaures  might  be  taken  to  enp^to^    Fq«vajbo 
its  being  given  is  ^ot  qnite  appiirent.    Bnt  he  onght^  instead  of  ^^  ^* 
eeildklg  the  eaae  in  this  manner,  to  have  kept  it  until  the  secnritjr    Soomibb. 
igae  giyeni  and  if  ^  was  not  gjiven  within  a  time  which  ci^me 
within  tiie  definition  of  the  word  '^fcnrthwith,''  be  onght  «ot  to 
iMire  aesit  np  the  oase. 

As  I  have  already  aaid,  instead  pf  doing  that,  tb$  Ja^e  .of 
the  Small  Cause  Court  has  sent  the  oaee  to  this  iGoart.  And 
we  hate  also  received  from  him  a  certificate  that  the  plaintiffs, 
en  the  16th  of  December,  tendered  Rs.  2S0  as  a  security  for 
the  oests  of  the  reference,  and  that  he  re|,used  to  accept  it.  as 
being  offered  too  late. 

Having  sent  the  case  to  us,  I  am  not  certain  that  he  had  power 
to  accept  the  security^  even  if  he  had  ^pugjit  fit  to  do  so,  and 
that  he  had  not  by  his  conduct  placed  the  matter  in  the  hands 
of  this  Court.    By  sending  tiie  case,  as  be    did*  the  plaintiffs 
may    have    bean    prejudiced,    and    led    to  suppo9e    that  it 
would  be  sufficient  if  they  gave    the  security   at   any    time ; 
]that  the  Judge  of  the    Small   Cause  Court  had  shown  that  the 
direction  that  the  security  should  be  given  was  not  to  be  insisted 
npon.    From  what  he  had  done,  it  might  be    inferred    that  the 
plaintiffs  did  not  submit  to  the  judgment,  and  that  the  case  was 
jtp  be  determined  by  the  opinion  of  this  Court.    And  this  went 
^n  for  a  considerable  time  nntil  apparently  it  came  to  be  under- 
•tood  by  the  plaintiffs,  or  their  advisers,  that  the    security  had 
not  been  given,  and  that  there  was  thus  a  difficulty  in  the  way 
of  the  case  being  heard,  when   they   immediately   offered   the 
IQioney.    If  the    security    be  given  now,  the  defendants  will 
;aot  fbe  prejudiced  by  th^  delay.    T^^ey   wUl  be  in  the  same 
^sition  A9  regards  the  hanog   security  for  the  oopts  pa  they 
would  have  been  in  if  it  had  been   first  given.    If  there  should 
.be  any  question  of  allowance  of  interest  or  as  to  costs,  we  can 
.take  into  consideration  tiie  delay  which  there  has  been  in  the 
|>IaintiSs  giving  security.    On  looking  at  the  manner  in  which 
.this  case  has  been  dealt  with  by  the  Judge  of  the  Small  Cause 
Court,  we  thought  that  it  was  ^  case  in  which  we  might  allow 
^  ph^ntiSa  tQ  appefirj  an^  argue  the  g»^  upon  the  ^security 
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Wi       being  now  given  which  was  done  to  the  satisfaction   of  the 
jpeamkwo     deSendanVe  Gonnsel. 

BAMifABAiii  C^®  Court  then  proceeded  to  consider  the  qnestions  referred, 
SooKDBBt  and  gave  its  opinion  in  faror  of  the  defendant,  and  continued.) 
The  defendants  are  entitled  to  the  judgment  which  has  been 
given  by  the  Judge  of  the  Small  Cause  Court ;  that  judgment 
will  standi  and  the  defendants  will  haye  the  costs  of  reserving 
tiie  question  and  the  costs  consequent  thereon.  The  sum 
deposited  will  be  retained  to  satisfy  them. 

Attorney  for  the  plaintiffs :  Mr.  Heckle. 

Attorneys  for  the  defendant :  Messrs.  Smnhoe,  Law,  and  Co, 


[TESTAMENTARY  AND  INTESTATE.] 

Before  Mr,  JiuHce  PorUifex, 

1875 

IsfM.  7,  ^^  ™*  ^^^^^  ®'  JOYMONBY  DOSSEE,  dbciabM). 


Court  FeB8  Ad  (VIl  o^  1Q70),  Sched.  i,  cl  11— -Letter*  0/  AdmniaUniion^ 
jSeiate  of  JSindu  in  hands  of  deceased  Daughter's  E^resentaiives — Tru4t 
Property, 

Od  the  deatfi  of  a  Bindn  ladj  who  had  snooeeded  to  her  father's  property  for 
the  estate  of  a  Hinda  daaghter,  it  appeared  that  certain  Goyemment  promifl* 
floiy  notes  which  formed  a  portion  of  the  father's  property,  were  then  standing 
in  her  own  name.  On  an  application  hy  the  sons  for  letters  of  administratioB 
to  her  estate,  Held  that,  on  her  d^atb,  the  grandfather's  estate  hecame  in  the 
hands  of  her  representatiTes  trust  property  in  respect  of  which  no  duty  was 
payable  under  the  Court  Fees  Act. 

HsSRA  Lall  MullicKj  a  Hindu,  died  intestate,  possessed  of 
considerable  property,  both  moveablo  and  immoveable,  a  large 
portion  of  which  consisted  of  Government  seourities  ;  and  leaving 
him  surviving  as  his  sole  heiress  a  daughter  Joymoney  Dossee, 
Joymoney  took  possession  of  her  father's  property  for  the  estate 
of  a  Hindu  daughter ;  and  subsequently  died  intestate,  leaving 
her  hnsband,  four  daughters,  and  two  sons,  Hurry  Doss  Dutt  and 
Singhee  Chum  Dutt,  her  surviving.  Upon  her  death,  her  sons 
applied  for  letters  of  administration  to  her  estate.  In  their  appli- 
cation they  stated  that  the  whole  of  the  Government  securities 
which  had  been  part  of  the  estate  of  Heera  Lall  MoUick^  stood 
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at  Joymoney's  death  in  her  name ;  that  tbey,  as  the  sole  heira  and       ^^^ 
legal  personal    representatives  of  their  grandfather,    became,  on      In  tea 
their  mother's  death,  entitled  to  his  estate  ; — bat   that  they  were    f^^^ 
nnable  to  transfer  theiiovemment  promissory  notes  which  stood     Donsx. 
i^  the  name  of  Joymoney  into    their  own  names,  or  to  ocherwiaa 
deal  with  them  as  the  rightf  al  owners  tWeof  on  the  termination 
of  Joymoney's    life«interest  as  a  Hindn   daughter,  or  to    obtain 
payment   of  the  rents  and   profits  aocmed  or  to    aoome  on  the 
immoveable    property.    They   also    stated    that  Joymoney  lef i 
certain  stridharif  of  whioh  they,  as  her  sons  and  heir8,*had  already 
obtained   possession.    They,  accordingly*  applied  for  letters   o£ 
administration    to  Joymoney's   estate  limited   to  the    pnrposea 
above-mentioned,  and    prayed   that,   under    the  circnmstaDoea 
stated  in  their  application,  such  administration  might  be  'granted 

lo   them  on  their    entering  into  a    security  bond  for  a   nominal 
amount  only. 

Mr.  Woodroffe  in  support  of  the  application.— On  Joymoney'a 
death  the  estate  of  Heera  Lall  Mullick  must  be  treated  as  trust 
property  in  the  hands  of  her  representative ;  the  applicants  ard^ 
therefore,  entitled  to  administration  on  famishing  nominal  secu- 
rity- Originally,  the  law  under  the  Court  Fees  Act  was  that  an 
od  valorem  fee  was  payable  in  respect  of  property  which  the  de. 
oeased  was  possessed  of  or  entitled  to — In  the  Goods  of  George  (1); 
the  law  in  fact  was  the  same  same  as  the  English  law  as  laid  down 
in  Drake  v.  Attomey-Qeneral  {2).  Subsequently^  the  term 
•'property,"  in  els.  II  &  12  of  sched.  i  of  the  Act,  was  declared  to 
include  not  only  property  to  which  the  deceased  was  bene&ciallj 
entitled,  but  also  all  property  which  stood  in  his  name  as  trustee-, 
or  of  which  he  was  possessed  benami  for  others— -In  the  Goode  of 
Beresford  (3).  Then  the  Government  of  India  laid  down  thai 
neither  probate  nor  administration  stamp  was  payable  in  respec1» 
of  property  to  which  the  deceased  was  entitled  as  trustee*  and 
not  beneficially ;  see  the  Financial  Resolution  No.  2004,  of  the 
14th  July  1871  (4).  In  order  to  ascertain  the  value  of  property 
ander  mortgage  or  other  incumbrances  for  the  purpose  of 
ad  wilorem^  daty,  the  value  of  the  propertyless  the  mortgage  is  ta 

(1)  e  B.  L.  K^  App.,  138.  (3)  7  B.  L.  R.,  57; 

i2)  10  CL  &  Fin.»  257.  (4)  Gaaetie  of  InMa  for  1871.  Ft.  i..  &^ 


18fe  BENGAL  LAW  BBPOBTS.  [TOL.  XIT. 

187^  be  ftscertained— *Jn  the  Oooda  ofltvMB  (1).  Wlieto  there- an  ^a 
lYctAx  broiherSj  Hindusi  joint  in  estate^  and  the  joint  propertj  stands  in 
OooDs  or  |.i|3  name  of  one  A|  bnt  belongs  to  A  and  B  in  eqnal  shareSi  and 
DbssEB.  A  dies  leaving  Bhis  surviving  brother^  his  heir  and  personal  repre- 
sentative, B  is  entitled  to  an  tirdei*  for  letters  of  administratien  of- 
the  estate  and  effeots  of  A  on  payment  of  the  ad  ealormn  dnty  on 
A's  moiety ;  B's  half  share  in  the  property  held  by  A  being 
treated  as  trust  property — ^Jn  the  Oooda  of  Briitddhun  Ohoie  (t). 
That  case  is  very  similar  to  the  pf  esent  one ;  here,  the  applioattts 
are  absolutely  entitled  to  the  estate  left  by  Heera  Lall  Midlick^ 
and  Joymoney's  representatives  are^  as  regards  the  applicantB> 
only  trustees  of  it.  The  Government  will  ttot  issue  a  Getermment 
Promissory  note  carrying  on  the  face  of  it  notice  of  a  trost^ 
tod  npob  payment  of  interest  saoh  payment  mnst  be  endorse^ 
on  the  bade  of  the  note— 'IConmoAf  nee  Debir,  Secretary  ef 
ktate  (3).  The  Loan  Office  has  made  a  rnle  under  which  it 
refuses  to  recognize  the  applicants  as  the  representatives  of  Heera 
Lall  MulUck^  unless  they  obtain  letters  of  administration  (4). 

Cwr  adv.  vuU. 

Subsequently  an  order,  of  which  the  following  is  the  mateml 
portion^  was  made  by 

PoNTiFZZ^  J.-— This  Court  deth  declare  that  the  estate  ^nd 
effects  to  which  the  said  Sreemutty  Joymoney  Dossee,  deoeasedj 
had,  during  her  lif e^  been  entitled  for  the  estate  of  a . 
daughter,  became  and  were  on  her  deaA  in  the  hands  of  her 
presentatives  trust  property,  in  respect  of  which  no  duty  was  or 
is  payable  under  the  provisions  of  tiie  Court  Fees  Act  by  tha 
persons  entitled  to  administer  to  her,  the  said  deceased's,  estate 
and  effects* 

Att6m^y8  for  the  applicants :  Messrs.  Beeby'kai  Buiteir.  * 

\l)  S  B.  L.  fi;,7App..  43.  petant    Court   before  ikej    caa    be 

(8)  11  B.  L.  R,j  a.pp„  39.  recongnized   by  the  Loan  Department^ 

(3)  13  B.  L.  £.,  859;  eee  pp.  362, 863.  either  by  probate  or  letters  o!  aaminie- 

(4)  The  rtile  referr^  to  is  in  the  tratiOn  obtained  i^irongh  tbA  8kpreiii4 
foUowing  terms :~  *'That  representa-  Court,  if  the  estate  be  under  its  jnr^ 
iives  of  the  estates  of  deoeased  persons  diction;  or  if  otherwise,  by  a  certificate 
are  ordinarily  required,  in  the  first  in-  of  administrstfOD  widM:  Aot  XXVtt  of 
ffwbcd,  to  eitsbiish  titio  titfQQgU  a  09m«  1860." 
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PRIVY  COUNCIL. 

GIRDUAREE  LALL  and  anoibxr  ^twoofths  Difimdavti}  v. 

May  12. 


KAKTOO  LALL  and  othms  (Puliittiffb);  ^1874* 


MUDDDN  THAKOOE  loHM  ov  tan  DvFtKDAHTs)  «.  KAKTOO  LALL 

▲MO  OtHAta  ({%AXlitlFS»)» 

[t)n  appeal  from  the  Bigh  Court  of  Judicature  at  Fort  William  in  Bengal^} 
J^indu  Law^ilUhUa^Son'B  ItUeresi  in  ancesiral  EataU.    « 


t>r0^f)ri^  ifUth  dekoeAdft  id  a  fkthar  iiader  the  Mithlla  law  is  not       S^e  also 

fK«int»t6d  from  iJabiUigr  to  pay  his  d«>bte  baoamie  a  son  is  bom  t6  hita.    finth  ^^  ^•^^'^'^^ 
axemptioa  can  only  bo  plsadod  when  the  aatwre  of  the   debts  i&fpatrid   by  tha 
father  is  saob  as  wonld  free   the  son  from  the  nsnal  obligadoa  of  discharging  his 
father's  debts  oat  of  the  ancestral  estate* 

A  decree,  properly  obtained  against  the  father,  can  be  executed  by  sale  of 
^Ooh  ancestral  elltat^,  alfid  the  filterest  oMhe  sons  as  well  as  of  (he  fatheftwiU 
he  bound*  by  it*  A  porohaser  ai  sodi  sale  ia  Uot  bouud  16  In^oirS  into  th6 
oiiwunataaoea  uader  which  iM  deerea  Waa  made. 


AjtftkiA  frotn  tk  decision  of  the  fiigh  Court  of  Calcutta 
(Eefmp  Imd  S.  J^kaon^  53.,)  dated  16th  April  1668^  varying 
A  ^bcision  of  the  Principal  Sadder  Ameen  of  Bhagulpore, 
diluted  the  21st  December  1866. 

Hie  faoid  Werb  as  Mtows : — ^Oae  Slnnhya  Lall^  a  Hindu, 
Subject  to  the  Mithila  LaW,  died  in  1842|  leaving  certain  self- 
acq^uired  property^  consisting  of  a  talook  Nawalgawan  and 
Akba  Amanat  Sarkar  in  Pefgtmtia  Chayen,  a  5-anna  share 
iti  KSsmtit  Bajpore  imd  Alinnggnr,  and  two  Maura's  Annndporo 


•  Preaent  :«Sib  J;  Wv  CoLvuii^  Sir  B.  PbaCock,  Si&^  £L  SiOTSy  Sib 

Jl.  ]?.  UoLUiBi  Aim  Sia  L.  Pibl. 
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^^y*       Manickpore   and   Pall  Layadat.    He  left  him   surriving    two 

GutDHAREB  sons  aB  his  joint  heirs,  according  to    Hind  a  law,    Bhikaree  Lall  . 

t"       and  Bujrung    Sahye,  the    latter  being  a    minor  at  th#   time  of 

Kantoo  Lall.  hig    father's  death.     On    the    death    of    Kanhya  liall/hisson 

MtTDDuxr     Bhikaree   Lall  became  and  continued  to  act  as,  manager  of  the 

Thakoob    JQ^Q^  family,  and  his  name,  both  in  his  own   right  and  as  ganrdian 

KiLxiiooLALL.of  Bnjmng,  was,  on  25th   Febmary  1848,  entered  in.  the  CoUec* 

tor's  booksin  the  pIa<^ofKnnhya  Lall  in   respect  of  the  property. 

Bhikaree  Lall    had  only  one    son  who    snrviyed,    viz.,   Eantoo 

Lall  who  was  bom  according  to  the  defendant's  account  in  1844 

and    according  to    the   plaintiffs  in  1848.    Bajrnng    had  one 

son,  Mahabeer  Persad,  born  in  Noyember  18o8. 

Knnhya  Lall  died  considerably  indebted,  and,  after  his  death, 
considerable  expenditure  was  incurred  at  various  times  by 
Bhikaree  Lall  for  his  father's  ihraddh,  and  the  ahraddh  of  his 
mother  and  other  members  of  the  family  and  for  other  family 
ceremonies ;  and  in  order  to  defray  these  expenses,  large  snma 
were  from  time  to  time  borrowed  from  various  persons  by 
Bhikaree  Lall.  Among  other  transactions,  he  gave  a  bond,  on 
24th  February  1851,  to  secure  the  sum  of  Rs.  1,100  borrowed 
from  one  Matee  Bahn, 

On  14th  January  1866,  one  of  the  creditors,  Byjnath  Chueker* 
butty,  obtained  a  decree  against  Bhikaree  Lall  on  a  bond  for 
Bs.  500  with  interest  and  costs,  and  in  execution  *  thereof 
attached  the  dwelling-house  of  the  joint  family  :  and,  in  orddr 
to  stay  the  sale  and  to  pay  the  other  debts  contracted  as  before- 
mentioned,  Bhikaree  Lall,  as  manager  of  the  joint  family,  as 
guardian  of  Kantoo  Lall,  and  with  the  concurrence  of  Bujrung 
executed  a  deed  of  sale  of  talooks  Nawalgawan  and  Akha 
Amauat  ^arkar  to  Girdharee  Lall  and  Runjeet  P^nday,  on 
28th  July  1856,  for  the  sum  of  Bs.  5,750  which  was  expended  in 
paying  ofi  Byjnath's  decree>4ind  in  paying  the  revenue  due 
on  the  ancestral  estate. 

In  February  1855,  about  three  years  previous  to  the  birth 
of  Mahabeer  Persad,  Bhikaree  Lall  and  Bujrung  Sahye  'mort- 
gaged the  5-anna  share  in  Kismut  Rajpore,  and  Alinuggur 
and  the  two  Maueas  Anundpore  Manickpore  and  Pall  Layadnt, 
to  secure  the  sum  of  Bs.  3,540  for  which  the  mortgagors  gavo 
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a  joint  bond.    In  execution  of  a  decree  obtained  in  a  sait   on       W74 
tbis  bond,  these  lands  were,  on  6th  September  1858,  also  before   GiRDHAa«» 
the   birth   of   Mahabeer    Persad,    sold  by    auction  under  Act       ^^^^' 
IV  of  1846,  and  purchased  by  one  Mudduo  Chand  Dass  whose  KahtooLall 
name  was  registered  as  proprietor,     Subsecjuently,  the  Govern-     mudditii 
raeni  revenue   in   the  estate  having   fallen  into  arrear,  these     ^"^koos 
lands  were  sold  under  Act  XI  of  1859  in   two  parcels  on  28tb  KamtooLauu 
Hardh  and  8fch    June  1860,  and    purchased  by    one  Muddnn 
Thakoor  who  was  thereupon  put  in  possession. 

Other  alienations  of  portions  of  the  property  were  made 
at  various  times  by  the  two  brothers  Bhikaree  and  Bujrung. 
On  19  th  March  1866,  Kan  too  Lall  and  Doolaroo  Koonwaree 
(as  mother  and. guardian  of  Mahabeer  Persad),  iu  order  to  raise 
the  costs  necessary  for  bringing  the  present  suit,  sold  to  Mussa- 
mut  Gora  Sahun,  a  4-anna'undivided  share  of  the  whole  of 
the  property  with  the  family  dwelling-house  for  Rs.  5,000. 

The  present  suit  was  instituted  in  the  Court  of  the  Principal 
Sudder  Ameen  of  Bhagulpore  on  13th  April  1866  by  Elantoo  Lall, 
Mussatnut  Doolaroo  Koonwaree  (on  behalf  of  Mahabeer  Persad) 
and  Mussamut  Gora  Sahun,  against  Girdharee  Lall,  Rnnjeet 
Fanday,Matee  Sahun,  Muddun  Thakoor,  Bhikaree  Lall  and  his 
brother  Bujrung  Sahye  and  fourteen  other  defendants,  in  order  to 
obtain,  from  the  several  defendants,  other  than  Bhikaree  Lall 
and  Bujron'g  Sahye,  possession  of  a  certain  undivided  share  in 
the  several  parcels  of  land  which  had  been  at  difEerent  times  and 
under  different  circumstances,  as  before  stated,  sold  by  the  said 
Bhikaree  Lall  and  Bujrung  Sahye  to  their  co-defendants.  One 
Gunesh  Sahu  was  subsequently  made  a  co-plaintifE  in  tho 
suit  upon  a  statement  that  Mussamut  Gora  Sahun  was,  as  feuch 
purchaser  of  a  4r-anna  share  as  aforesaid,  merely  his  nominee 
and  benami  for  him. 

The  plaint  contained  charges  to  the  effect  that  the  said  sale 
was  made  to  pay  debts  incurred  by  Bhikaree  Lall  and  Bujrung 
Sahye  through  extravagance  and  immorality,   and   to   provide 

fiinds    for   like    purposes,    and    to  defraud   Kantoo  Lall  and 
Mahabeer  Persad  of  their  rights  in  the  property  fus  sons. 

The  defendants,  Girdharee  Lall  and  Rnnjeet  Fanday,  on  the 
other  hand,  maintained .  first,  that  the  said  Mahabeer  Persad  was 
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ifi74r      qnbom  at  the  time  of  sale,    and  therefore,  under  anj  i^fonm- 

OiRDBAsiB  8taAce9>  coald  not  be  entitled  tp  claim  any  right  or  to    sae  ;  and 

^^^       sepoudly^  tbat>  if  the  other  sons  had  any  rights  under  the  M|thil» 

KANTooLAUMshasters  in  the  property^  the  fathers  were  not  guilty  of  e^tra- 

MnvouK    vagance  or  immorality,  and  that  the  aale  was  not  made  to  aupg}/ 

Thaxoos    means  for  those  purposes,  but  wae  made  under  qrgent  necessity 

Eabtoo  Lau.  to  satisfy  the  said  deoree  and  execution,  and  other  debts  snd 
liabilities  of  the  joint  family,  arid  that  some  of  suph  other  debts 
had  been  contfacted  to  ensible  jbbe  eaid  fathere  to  purchase  other 
lands  for  the  joint  family  which  were  added  to  the  anpestral 
estate*  and  were  in  fact  elsimed  as  part  ef  spoh  eiitf^te  jbythe 
plaintiffs,  while  others  of  those  debts  were  oontraoted  14  order 
that  those  two  persons,  as  heads  of  the  joijit  family,  might  be 
able  to  perform  in  a  proper  manner  the  fu^efsl  rites  and  marriage 
and  other  ceremonies  of  the  various  members  of  th^  said 
joint  family,  and  also  to  defray  other  expenses  necessary  for  the 
support  and  requirements  and  comfort  of  the  said  joint  family, 
among  which  latter  was  especially  mentioned  the  payment  o{ 
Qovernment  revenue. 

On  the  .31st  December  1866,  the  Principal  Sndder  Ameen  of 
Bhagnlpore  found  and  decided  that  the  charges  of  extravagance 
and  immorality  made  by  the  plaintiilFs  had  not  been  proved;  that 
the  sale  to  the  defendants,  CFirdharee  Lall  €uid  Runjeet  Sing^  was 
made,  and  part  of  the  purchase-money  actually  applied^  in  order 
to  satisfy  the  decree  obtained  by  Byjnath  ;  that  the  greatest  por^ 
tion  of  the  purchase-money  had  been  clearly  ahawi^  to  have  bee^ 
expended  on  purposes  which  musi  be  considered  as  originating 
in  a  legal  necessity  ;  and  thaA  the  sale  was  thei^efore  valid  a^d 
bioding  on  all  the  members  of  the  said  joint  family. 

On  appeal  by  the  plaintiffs,  the  High -Court,  on  16th  April  1868 
held  that  under  the  Mithila  law  a  son  had,  even  in  his 
father's  lifetime,  an  ownership  in  property  which  had  descended 
from  the  grandfather,  and.  proceeding  to  consider  'the  nature  of 
fiuch  ownership,  stated  that  there  was  no  ^'  direct  cla^use  in 
the  Vivada  Chintam'ani  which  allows  a  son  to  force  h^  father 
to  a  partition  of  ancestral  property  in  his  father's  lifetime/'  and 
that  as  to  certain  property,  the  father  wba  ^his  own  maater  ftnd 
coold  act  as  he  pleased  ;  it  then  coi^tdniie^  :m» 
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"As  regards   aneestrftl  landed  property  he  doea  not  possess  the  same        1874 
right,   because   the  son  has   an  ownership    in  snch  property.    For   the 
.  purposes  of   this  suit,   however,  it  is  necessary   also   to  determine   at        jj^ut 
what  time  the  ownership   of  the  son  commences,  whether  at   his  birth,  v* 

or  after  a  partition  has  been  made,  either  with  the  consent  of  the  father      '"^     "" 
of^igainst  his  consent.    The  Yivada  Chintamani   not  laying   down  any     Muddun 
rule  upon  the  point,  wo  must  decide  this  point  also   on  the  Mitakshara,     '^^^akoob 
and  there  it  is  laid  down  that  the  ownership'  accrues   on  the  son's    birth,  Kamtoo'lall. 
and  that  the  son  and  father  are  joint  owners  in  such  property    from  the 
son's  birth ;   and  it  has   been  held  by   several    Benches  of   this   Court, 
after  some  difference  of  opinion,    that  the  son  can  compel    his  father  to 
divide  such  property  whenever  he  pleases.    Applying   these  principles 
to  this   case,  the  sons  may,    we  think,  be  considered  in  this  case  to  be 
suing  to  ebtain  their  share  of  their  grandfather's  property.    The  fathers 
are  parties  to  the  suit  as  the  defendants,  though,  as  they  have    alienated 
the  estates,  they  do  not  oppose  the   sons.    However  repugnant  at  first 
sight  it  may  appear  to  principles  of   justioe  and   equity  that  the   sons 
should  be  allowed  to  recover  landed  estates  which  the  fathers  have  sold» 
still  if  the  right  of  the  father  to  sell  any   portion  of  such  estate  can  be 
questioned  under  the  law,   and  the   right  of  the  son  to  a  portion  of  such 
estate  is  clear  under  that  laW|  the  sons  must  recover." 

On  the  merits  of  the  case,  the  High  Court  was  of  opinion  that 
there  was  no  sufficient  evidence  that  the  money  for  which  the 
estates  were  sold  was  expended  for  immoral  purposes^  but  that 
there  was  "  no  evidence  to  show  that  the  fathers  required  to 
raise  money  for  any  pressing  necessity  for  the  benefit  of  the 
family ;''  that  it  was  admitted  that  the  sales  of  all  snch  estates  as 
were  sold  by  either  father  previous  to  the  birth  of  his  son  were 
valid  and  good,  and  it  held  that  as  to  the  lands  in  Nawalgawan 
and  Akha  purchased  by  Girdharee  Lall  and  Bunjeet  Panday  on 
the  19th  July  1856,  no  claim  on  the  part  of  Mahabeer  Persad 
could  be  held  valid,  the  purchase  being  before  his  birth ;  but 
that  as  to  the  share  of  Bhikaree  Lall»  although  some  small  por- 
tion of  the  debt  was  incurred  on  account  of  payment  of  Gov- 
ernment revenue,  the  greater  portion  was  to  pay  off  loans,  and 
therefore  there  was  not  a  sufficient  necessity  shown  for  the  sale, 
and  the  plaintiff,  Kantoo  Lall,  could  recover  to  the  extent  of 
4  annas,  viz.,  one-half  of  his  father's  share. 

Girdharee  Lall  and  Bunjeet  Panday  were  ordered  to  pay  their 
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1874       own  costs^  bat  not  any  part  oi  those  of  the  .plaintiffs,  nor  any- 
GiBDHABBi    thing  by  way  of  mesne  profits. 

Lalx.  From  this  decision^  the  defendants,  Gird^iaree  Lall  and  Banjeet 

Kantoo.Lall.  Panday,  appealed  to  Her  Majesty  in  Goancil. 
MuDDUK         The  second  appeal  was   by    Muddun    Thakoor,    the    fourth 
Thakoob    defendant  in  the  suit,    which  so  far  as  this  defendant  was    con- 

^Camtoo'lall.  cerned,  was  based  npon  allegations  and  charges  on  the  part  of  the 
plaintiffs  to  the  effect  that  the  mortgage  to  him  was  made  in  order 
to  raise  money  to  enable  the  two  fathers  of  the  principal  plaint- 
iffs to  live  in  extravagance  and  immorality  and  so  to  defraud 
Kantoo  Lall  and  Mahabeer  Persad  of  their  alleged  rights  or 
interest  in  the  lands  as  their  sons  and  heirs ;  and  that  the 
money  raised  was  actually  spent  in  reckless  extravagance  and 
immorality.  It  was  also  alleged  that  Muddun  Chand  Daas  was 
in  respect  of  the  first  purchase  benami  for  Muddun  Thakoor, 
and  that  the  payment  of  the  revenue  had  been  withheld  in 
order  to  obtain  a  title  nnder  the  Gk>vernment  sale. 

The  contentions  raised  by  the  defendant  Muddun  Thakoor 
was  substantially  the  same  as  those  raised  by  the  defendants 
Girdharee  Lall  and  Banjeet  Panday ;  but  in  addition  thereto  he 
urged,  first,  that  the  onus  lay  upon  the  plaintiffs  to  prove  express- 
ly that  the  debt  had  been  contracted  for  an  immoral  purpose,  a« 
charged  in  the  plaiut;  and,secondly,  that  underany  circumstances, 
Muddun  Chand  Uass  having  bought  for  his  own  private  benefit, 
and  the  Government  sale  having  been  for  arrears  of  Government 
revenue,  he,  Muddun  Thakoor,  had  acquired  a  good  title  to  the 
lands  as  purchaser  thereat.  The  Principal  Sudder  Ameen  decided 
adversely  to  the  plaintiffs  as  before  stated,  but  the  High  Court 
reversed  that  decision  so  far  at  least  as  regards  the  lands  the 
subject  of  this  appeal,  holding  that  the  alienation  to  Muddun 
Thakoor  was  not  justified  as  against  Kantoo  Lall. 

The  defendant,  Muddun  Thakoor,  appealed  to  Her  Majesty  in 
Council. 

The  two  appeals  were  heard  together. 

JJLr.Leith^  Q.  C,  and  Mn  0.  W.  Arathoon,  for  the  appellents 
in  both  appeals,  contended  that  there  was  suflicient  necessity  for 
the  sale,  since  at  that  time  the  family    dwelling-house  had  been 
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seized.     As  for  the  original  imprudence  in    incurring  the  debt»       ^^^ 
the  appellants  had  nothing  to  do  with  that^  they    having  ascer-  Gisdhabbb 
tained  the  existence  of  a  real  pressure  on  the  part  of    the  judg-       ^^^^ 
ment-creditor — Oobmd  Monee  Dosses  v.    Sham  Loll  Bysach  (1).  Kantoo  Lals 
Besides,  the  money  was  applied  to  redeem  the  family-house  and     hudduk 
to  repay  money  which   had   been    expended  in   the  purchase  of     Thakoor 
land.    If   such  a  transaction   is  invalid  under   mithila  law,    it  E^nrco  Lau* 
would  follow    that   the    power    of    alienating  land    can  hardly 
ever  exist  under  that   system  ;  they  referred  to    Yivada  Chinta* 
maui  (ed.    1863),  pp.  224  and  229 ;    the    Mitakshara,    c  i,  s.  1, 
vv.  22  and  27  ;  and    Hunoomanpersaud    Panday   v.  iltissamut 
Babooes  Munraj  Koonweres  (2). 

The  father  may  sometimes  alienate  his  own  -  share  without  the 
consent  of  the  son,  and  in  Madras  his  individual  share  may  bo 
siezed  in  execution.  The  son's  right  is  only  inchoate  till  his 
father's  civil  or  natural  death.  The  father  cannot  bind  more  than 
his  own  share  except  under  circumstances  which  entitle  him  to  act 
as    manager  of  the  family.    They  referred  to  1  Strange's  Hindn 

Law,   2nd  ed.,    pp.    19,  176, 177  and  184,    and    to   Mussamut 
Junnuk  Kishoree  Koonwur  v.  Bughoonundun  Sing   (3). 

A  bond  fide  purchaser  is  not  bound  to  show  an  absolute  neces- 
sity for  the  sale — Bisamhhur  Naik  v.  Svdasheeh  Mohapattur  (4). 
Jugdel  Narain  Suhaye  v.  Lalla  Bam  Prokash  (5),  and  Mv^samut 
Bhoosun  Koer  v.  Sahebzadee  {6J. 

The  respondent  did  not  appear. 

The  judgment  of  their  Loedships  was  delivered  by 

Sir  B,  Peacook.— This  is  a  suit  brought  by  Baboo  Kantoo 
Lall,  the  son  of  Bhikaree  Lall,  and  by  Mussamut  Doolaroo 
Koonwaree  on  behalf  of  Mahabeer  Persad,  the  minor  son  of  Lala 
Bojrung  Sahye,  the  said  Kantoo  Lall  and  Mahabeer  Persad 
being  grandsons  of  Moonshee  Kunhya  Lall,  deceased,  against  a 
number  of  different  defendants,  who  are  wholly  unconnected 
with  ,each  other,  to  recover  possession  from  them  of  certain 

(1)  W.  R.,  Jan.  to  July,  1864, 153.  (4)  1  W.  R.,  96. 

(2)  6  Moore's  I.  A.,  393.  (5)  2  W.  R.,  292. 
f3J  S.  D.  A;  Rep.  (1861),  213,  see  p.  220.         ifi)  6  W.  R.,  14^ 
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1874       portions  of  land  which  belonged    to  the  ancestral    estate.    The 


QiBDHABKB  first  appeal  arises  oat  of  the  suit  so  far  as    it  related  to  the  first 
^^^^       set   of  defendants^  Baboo  Girdharee  Lall  and  Banjeet    Panday, 

Kahtoo  Lall.  to  recover  possession  of  Talooka  Nawalgawan  and  Akha  Amanat 
HuDDDif  Sarkar  in  Pergunna  ^Chayen,  and  to  set  aside  a  deed  of  sale 
Tbakooe    ^IjJ^jJj   ^j^  execnted  by  the   fathers  of  the  two  plaiotifEs,  dated 

Kantoo  Lall.  the  28th  July  1856.  The  fathers  are  both  made  defendants 
in  the  snit ;  and  it  is  stated  by  one  of  the  witnesses,  and 
is  probably  the  fact,  that  Bhikaree  Lall,  the  father  of  Kan  too 
Lall,  is  in  reality  the  person  carrying  on  the  snit.  The  snit 
was  brought  to  set  aside  the  deed  of  sale  execnted  by  the  two 
fathers,  and  to  recover  possession  of  the  whole  property, — not 
the  particular  shares  of  the  sons,  even  if  the  sons  coald  be  said 
in  a  case  like  the  present  to  have  had  distinct  and  separate 
shares.  The  Principal  Sndder  Ameen  dismissed  the  snit.  The 
High  Court  set  aside  that  decision,  and  awarded  to  the  plaintiff^ 
Eantoo  Lall,  one-half  of  his  father's  share,-— that  is,  one-half 
of  an  8-anna  share;  but  as  to  the  other  plaintiff,  Mahabeer 
Fersad,  the  minor  son  of  Bajrung  Sahye,  they  held  that  he 
was  not  entitled  to  recover,  inasmuch  as  he  was  not  born  at  the 
time  when  the  deed  of  sale  was  executed.  In  respect  of  that 
portion  of  the  decision,  no  appeal  has  been  preferred. 

The  property  is  situated  in  the  Mithila  district,  and  is 
governed  by  the  Mithila  law,  which  is  very  similar  to  the  law 
administered  under  the  Mitakshara.  With  reference  to  the 
Mitakshara  upon  this  point,  it  may  be  well  to  read  a  portion 
of  the  judgment  which  was  delivered  by  Lord  Westbury .  in  the 
case  of  Appavier  v.  Rama  Sviba  Aiyan  (1)  before  the  Judicial 
Committee.  He  says :— '^  According  to  the  true  notion  of  an 
undivided  family  in  Hindu  law«  no  individual  member  of  that 
family,  whilst  it  remains  undivided,  can  predicate  of  the  joint 
and  undivided  property  that  he^  that  particular  member,  has 
a  certain  definite  share.  No  individual  member  of  an  un- 
divided family  could  go  to  the  place  of  the  receipt  of  rent,  and 
claim  to  take  from  the  collector  or  receiver  of  the  rents  a 
certain  definite  share.  The  proceeds  of  undivided  property 
must  be  brought^  according  to  the  theory  of  an  undivided  familyj 


(I)  11  Moore's  L  A.,  75.  at  p.  89. 
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to  the  oommon  chest  or  purse^   and  then  dealt  with  according  to       18H 
the  modes  of  enjoyment  of  the  members  of  an  undivided  family,  giebhahbb 
Bat  when  the  members  of  an  nndiyided  family  agree  among       ^^^^ 
themselves  with  regard    to    particular  property^    thafe  it  shall  Kintoo  Lalt 
tj^enceforth  be  the  subject  of  ownership  in  certain  defined  shares,     muddun 
then  the  character  of   undivided  property  and  joint  enjoyment    Thakoob 
is  taken  away  from  the  subject-matter  so    agreed  to  be  dealt  KaktooLax.!, 
with ;  and  in  the  estate  each  member  has  thenceforth  a  definite 
and  certain  diare,  which  he  may  claim  the  right  to  receive  and 
to  enjoy  in  severalty^  alihoagh  th»  property  itself  has  not  been 
actaally  severed  and  divided.'' 

It  is  probable  that  <>n  account  of  this  casef^  and  on  account 
of  a  decision  in  the  High  Courtrr-'Sadabart  Praaad  Sdhu  v. 
Foolbaah  Koer  (1)»  this  suit  was   brought  by  Kantoo  Lall  and 

Mahabeer  Persad,  not  for  the  purpose  of  recovering  their  res- 
pective shares,  because  they  had  no  distinct  or  definite  shares 
to  recover^  but  to  recover  the  whole  property  upon  the  ground 
that  the  sale  by  the  fathers  was  void,  and  that  the  whole  pro- 
perty which  the  fathers  had  conveyed  ought  to  be  brought  back 
again  to  be  joint  property  for  the  benefit  of  the  whole  family. 
^t  is  questionable  whether  a  son  can,  under  the  Mitaksbara 
lawy  recover  an  undifided  share  of  ancestral  property  sold  by 
his  father — Bjjaram  T&wtni  v.  Luchman  Praaad  (2).  But  it 
i|3  uDueoessary  to  determine  that  question  in  the  present  case, 
because  their  Lordships  are  of  opinion  that,  looking  to  the  cir- 
cumstances of  this  case,  the  plaintifE  was  not  entitled  to  recover 
any  portion  of  the  estate  as  regards  the  first  two  defendants. 

It  appears  that  the  deed  of  sale  was  executed  on  Hie  28th 
July  1856,  At  that  time  a  decree  had  been  obtained  against 
Bhikaree  Lall  at  the  suit  of  Byjnath  Chuckerbuttyi  upon  a 
bond  executed  by  Bhikaree  in  his  favor,  and  an  execution  had 
issued  against  him,  upon  which  his  '^  right  and  share''  in  the 
dwelling-house  belonging  to  the  family  had  been  attached.  It 
was,  therefore,  necessary,  to  raise  money  to  pay  tiie  debt  of 
Bhikaree  Lall,  the  father,  and  to  get  rid  of  the  execution  what- 
ever  the  effect  of  it  might  be. 

The  property  descended  from     Eunhya  Lalli  who  died  in  the 

(1)  3  B.  L.  K,  F.  B.,  31.  (2)  4  B.  L.  B.,  A.  Q.,  118. 
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i874r       year  1842.    The  eldest  of  the  two  plaintiffs^  Eantoo  Lall  was 

Girdh4bbb"  ^^^  ^orn  until  1844.     So  that,  npon  the  death  of  Knnhya  Lall^ 

Lall      the  property  descended  to  Bhikaree  Lall    and  Bnjrang  Sahye 

Kantoo  Lall.  as  his  two  sons,  and  they  were  the  only  persons  interested 
MuDTMiN  ^^  *^®  property  at  that  time.  There  can  be  no  donbt  that,  ^f 
Tbakoob    they  had  contracted  a  debt    at  that  time,  the  property  which 

Eaktoo  Lall.  descended  to  them  from  their  ancestor  wonld  have  been  liable 
to  pay  it.  Bat  it  is  said  that  they  could  not  sell  the  pro- 
perty, becanse  in  1844,  before  the  deed  of  sale  was  execa- 
ted,  Kantoo  Lall  was  born,  and,  by  reason  of  his  birth  under 
the  Mithila  law,  he  had  acquired  an  interest  in  this  property. 

Now  it  is  important  to  consider  what  was  the  interest  which 
Kantoo  Lall  acquired.  Did  he  gain  such  an  interest  in  this 
property  as  prevented  it  from  being  liable  to  pay  a  debt  which 
hia  father  had  contracted  7  If  his  father  had  died,  and  had  left 
him  as  his  heir,  and  the  property  had  come  into  hia  hands, 
could  he  have  said  that,  because  this  was  ancestral  property 
which  descended  to  his  father  from  his  grandfather,  it  was 
not  liable  at  all  to  pay  bis  father'a  debts  ?  In  the  case  which 
has  been  referred  to  in  argument  of  Hunoomanpersaud  Panday 
V.  Muasamui  Babooee  Munraj  Eoomo&ree  (1),  Lord  Justice 
Knight  Bruce,  who  delivered  tho  judgment  of  the  Privy 
Council,  says  at  page  421  :-^'^  Thoogh  an  estate  be  ancestral, 
it  may  be* charged  for  some  purposes  against  the  heir  for  the 
father's  debt  by  the  father,  as  indeed  the  case  of  Omed  Ba& 
T.  Heera  Lall  (2)  above  cited  incidentally  shows.  Unless  ths 
debt  was  of  such  a  natura  that  it  was  not  the  duty  of  the 
son  to  pay  it^  the  discharge  of  it,  even  though  it  affected  ances- 
tral estate,  would :  still  be  an  act  of  pious  doty  in  the  son. 
By  the  Hindu  law,  the  freedom  of  the  son  from  the  obliga- 
tion to  discharge  the  father's  debt  has  respect  to  tha  nature  oi 
the  debt  and  not  to  the  nature  of  the  estato,  whether  ances- 
tral or  acquired  by  the  creator  of  the  debt.''  That  is  an 
authority  to  show  that  ancestral  property  which  descends  to  a 
father  under  the  Mitakshara  law  is  not  exempted  from  liability 
to  pay  his  debts  because  a  son  is  born  to.  him.  It  would  be  a 
pious  duty  on  the  part  of  the  son  to  pay  hia  father's  debts,  and 

(1)  6  Moore^B  L  A.,  393.  (2)  6  S.  D.  A.,  N.  W»  P.,  81B. 
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it  being  the  pious  duty  of  the  son   to  pay  his  father's  iebhB,  the      ^B74 
ancestral  propertyi  in  which  the  son    as    the    son  of   his  father  qibdhabsv 
acquires   an  interest  by  birth^  is  liable  to  the  father's    debts.       ^^' 
The  mle  is,  as  stated  by   Lord    Justice   Knight  Brace  : — '*  The  •     — * 

Kantoo  Lall 

fi^dom  of  the  son  from  the  obligation  to  discharge,  the  father's     muddun 
debt  has  respect    to    the    nature  of   the    debt,  and  not  to    the       ^^^^^ 
nature  of  the   estate,  whether  ancestral  or  acquired    by    the  KanisooLaxx. 
creator  of  the  debt.'? 

It  is  necessary  therefore  to  see  what  was  the  nature  of  the 
debt  for  t\ie  payment  of  which  it  was  necessary  to  raise  money 
by  the  sale  of  the  property  in  question.  If  the  debt  of  the 
father  had  been  contracted  for  an  immoral  purpose  the  son 
might  not  be  under  any  pious  obligation  to  pay  it  ;  and  he  might 
possibly  object  to  those  estates  which  had  conleto  the  father  as 
ancestral  property  being  made  liable  to  the  debt.  That  was 
not  the  case  here.  It  was  not  shown  that  the  bond  upon  which 
the  decree  was  obtained  was  given  for  an  immoral  purpose  ;  it 
was  a  bond  given  apparently  for  an  advance  of  money,  upon 
which  an  action  was  brought.  The  bond  had  been  substantiated 
in  a  Court  of  Justice  ;  there  was  nothing  to  show  that  it  was 
given  for  an  immoral  purpose  ;  and  the  holder  recovered  a 
decree  upon  it.  There  is  no  suggestion  either  that  the  bond^ 
or  the  decree  was  obtained  henami  for  the  beneSt  of  the  father. 
or  merely  for  the  purpose  of  enabling  the  father  to  sell  the 
family  property  and  raise  money  for  his  own  purpose.  There 
18  nothing  of  the  sort  suggested,  and  nothing  proved.  On 
the  contrary,  it  was  proved,  that  the  purchase-money  for  the 
estate  was  paid  into  the  bankers  of  the  fathers,  and  credit  was 
given  to  them  with  the  bankers  for  the  amount  and  that  the 
money  was  applied  partly  to  pay  ofi  the  decree,  partly  to  pay 
off  a  bcJance  which  was  due  from  the  fathers  to  the  bankers, 
and  partly  to  pay  Government  revenue  ;  and  then  there  was 
8ome*Bmali  portion  of  which  the  application  was  not  acconnted 
for.  But  it  is  not  because  there  was  a  small  portion  which  was 
not  accounted  for  ,  that  the  son,  probably  at  the  instigation  of 
the&ther,  has  a  right  to  turn  out  the  bona  fide  purchaser  who 
gave  value  for  the  estate,  and  to  recover  possession  of  it  with 
mesne  profits.    This  he  is  endeavouring  to  do  after  the  pur- 


/  • 
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^8^^       chaser  has  been  in  posaesaion  for  a  period  of  ten   yeara )  for  the 

GiBDHARSB  purchase  was  completed  in  1856^  and  the  Bali   was   not   brought 

^^       until  1866^  when  the  son  says  that  the  right  of  action  accrued 

Kantoo  Lalu  to  him  upon  his  attaining  his  majority.    Even,  if  there  waa  no 

M0DDUN    necessity  to  raise  the  whole  purchase-money  the  sale  would  qpt 

V.  be  wholly  void, 

KaktooLau.     Xt  appears,  therefore,  to    their   Lordships  that  the  plaintiff 

is  not  entitled  to  set  aside  the  deed  of  sale ;  that  the  judgment 

of  the  Principle  Sudder  Ameen  with  reofard  to  it  was  correct, 

.  and  that  the    High  Court    were  mistaken  in  upsetting    tiiat 

decision,  and  awarding  to  the  plaintiff  one-fourth  of  the  estate, 

as  being  one-half  of  the  share  of  his  father. 

In  adition  to  the  case  in  the  Privy  Council,  there  is  a  case 
in  the  Sudder  Court  oiMuasamtit  Junnuk  Kishoree  Eoonwur  v« 
Bughoanundun  Singh  (1),  in  which  it  was  held  that  it  was 
necessary  for  the  son,  in  order  to  set  aside  the  sale  of  Iproperty 
for  the  purpose  of  paying  the  father's  debts,  to  show  that  the 
debt  was  illegal  or  contracted  for  an  immoral  purpose.  The 
passage  is  at  page  222,  It  is  there  said  : — ^'The  sales  for  the 
reversal  of  which  the  present  suit  is  brought  divide  themselves 
into  three  classes  :  first,  sales  made  by  order  of  Court  in  execution 
of  decrees ;  second,  sales  made  privately  to  satisfy  decrees  and 
bonds  ;  and  third,  sales  made  simply  in  order  to  raise  money  for 
some  purpose  or  another.  Freedom  on  the  part  of  the  son  as 
far  as  regards  ancestral  property  from  the  obligation  to  discharge 
the  father's  debts  under  Hindu  law,  can  be  successfully  pleaded 
only  by  a  consideration  of  the  invalid  nature  of  the  debts 
incurred.  Now  we  are  clearly  of  opinion  that  the  plaintiff 
has  been  unable  to  show  that  the  expenses  for  which  those 
decrees  were  passed  were,  looking  to  the  decrees  themselves 
(and  we  cannot    now   look    beyond  these) ,  immoral,  and  such  as 

under  Hindu  law  the  son  would  not  be  liable  for." 

It  appears  therefore  to  their  Lordships  that  the  plaintig 
certainly  is  not  entitled  to  set  aside  this  deed  ;  and  if  he  were 
so  entitled,  it  is  very  doubtful  whether  he  has  any  particukr 
share  in  this  property  of  which  he  is  entitled  to  recover  posses- 
sion.   It  is  unnecessary,  however,  for  their  Lordships    to  decide 

a)S.D.A.(18ai),213, 
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anything  with  regard  to  that  point,  ioasmnch  as  they  hold  that      ^^74 

the  plaintiff  is  not  entitled  to  set  aside  the  deed  of  sale,  Gibdhabbjb 

*  The  second  af^eal  is  by  Mnddnn    Mohnn   Thakoor.    He       ^^^ 

is  the  fonrth  defendant  in  the  snit  which  was   brought  against  KantooLall- 
hly^  to  recover  possession  of  a  5-anna  share  in  Manzas  Bajpore    Hudduv 
and  Alinnggnr,  Ac.    It  appears  that  Mnddnn  Mohan  Thakoor     '^^^^^ 
parofaased  at  a  sale  under  an  execution  of  a  decree  against  the  Kaivtoo  Ljjih 
two  lathers.    He  found  that  a  suit  had  been  brought  against 
the  two  Others ;  that  a  Court  of  Justice    had  given  a  decree 
against  them  in  favor  at  fa  creditor  ;  that  the  Court  had  given 
an  order  for  this  particular  property  to  be  put  up  for  sale  under 
the  execution  -,   and  therefore    it   appears    to   their   Lordships 

•  that  ho  was  perfectly  justified^  within  the  principle  of  the  case 
of  Bunoomanpersad  Panday  v.  Mua^amut  Bdbooee  Munraj 
Koontoeree  (1)«  which  has  already  been  referred  to^  in 
purchasing  the  property ,  and  paying  the  purchase- money 
bona  fide  for  the  purchase  of  the  estate.  At  page  423  of 
the  report.  Lord  Justice  Knight  Bruce  says : — "  The  power 
of  the  manager  for  an  infant  heir  to  charge  an  estate  not 
his  own  is,  under  the  Hindu  law^  a  limited  and  qualified 
power.  It  can  only  be  exercised  rightly  in  a  case  of  need, 
or  for  the  benefit  of  the  estate.  But  where  in  the  parti- 
cular instance  the  charge  is  one  that  a  prudent  owner  would 
make  in  order  to  benefit  the  estate,  the  hand  fide  lender  is  not 
affected  by  the  precedent  mismanagement  of  the  estate.  The 
actual  pressure  on  the  estate,  the  danger  to  be  averted,  or  the 
benefit  to  be  conferred  upon  it  in  the  particular  instance,  is  the 
thing  to  be  regarded.  But,  of  course,  if  that  danger  arises  or  has 
arisen  from  any  misconduct  to  which  the  lender  is  or  has  been 
a  party,  he  cannot  take  advantage  of  his  own  wrong  to  support 
a  charge  in  his  own  favor  against  the  heir,  grounded  on  a 
necessity  which  his  wrong  has  helped  to  cause.''  The  same 
rule  has  been  applied  in  the  case  of  a  purchaser  of  joint  ances- 
tral property.    A  purchaser  under  an  execution  is   surely  not 

.  bound  to  go  back  beyond  the  decree  to  ascertain  whether  the 
Court  was  right  in  giving  the  decree,  or,  having  given  it,  in 
putting  up  the  property  for  sale  under  an  execution  upon  it. 

(1)  6  Moore's  I  A.,  393, 
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^^*       It  has  already  been  shown  that,  if   the  decree  was  a  proper  one, 

OIBDH4SBB  the  interest  of  the  song,  as  well  as  the  interest  of  the  fathers, 

^^^^      in  the  propertji  althongh  it  was  ancestral,   were  liable  for  the 

CAimx>LA];.L. payment   of.  the  fathers   debts.    The   purchaser    nnder  thai 

MuDDUN     fiK^i^^ion,  it  appears  to  their  Lordships,  was  not  bouod   to  gQ 

Thakoob    farther  bsok  than  to  see  that  there  was  a  decree  against  thoso 

CartooL&ll.  ^^o  gentlemen ;  that  the  property  was  property  liable  to  satisfy 

the  decree,  if  the  decree  had  been  gfi?en  properly  against  them  ; 

and  having  inquired  into  that,  and  having  b(ma  Jide  purchased 

the  estate  nnder  the  execution,  and  bond  fide  paid  a  valuable 

<»)nsideration  for  the  property,  the  plaintiffs  are  not  entitled  to 

come  in,  and  to  set  aside  all  that  has  been  done  under  the  decree 

«nd  executioD,  and  recover  back  the  estate  from  the   defendant.' 

It  appears  to  their  Lordships,  therefore,   that  the  decision  of  the 

Principal  Sudder  Ameen  as  regards  this  (portion  of  the  case  was 

also  correct. 

Under  these  circumstances  'their  Lordships  will  humbly 
recommend  Her  Majesty  that  the  judgment  of  the  High  Court, 
BO  far  as  it  relates  to  the  two  portions  of  the  estates  purchased 
by  the  appellants  in  these  two  appeals,  respectively,  be  reversed 
^nd  that  the  decision  of  the  Principal  Sudder  Ameen  with 
regard  to  thorn  be  affirmed,  and  that  the  respondents  do  pay  to 
the  appellants,  respectively,    their  costs  in  the  High  Court  and 

their  costs  of  these  appeals. 

Appeals  allowed^ 

Agent  for  the  appellants  in   both  cases :  Mr.  T,  L.  Wil8(m. 
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Before  Mr.  Jtutice  Macpheraon, 

FARBUTTY  BfiWAH  «.  WOOMATABA  DABEBi  187* 

P«c.  IS 

Mandhfd  and  Tenani^Tiled  Euis-'RiglU  of  Tenimt  t^  wvMve----ChU<m  c^       1^5 

OaUidic^-^  Acquieseenee,  Jany:  4.. 


■1 


On  tk  case  stating  that  the  plaintiff  became  tenant  to  the  defendant  of 
certain  land  IPCalcatta,  a^d  at  the  time  of  becoming  such  tenant  purchased^ 
from  the  oat-going  tenant,  with  the  defendant's  knowledge,  two  tifed  hots,  whioh 
were  then  standing  on  the  land  ;  that  **  it  had  been  the  pcaotioe  in  Calcutta 
for  tenants  to  remove  siicli  tiled  Irata  aa  those  of  the  plaintiff^  erected  npoa 
the  land  let  -to  such  tenants,  and  snoh  hats  were  by  suoh  practice  treated  a» 
jthe  property  of  the  tenants,  who,  by  snch  practice^  were  in  the  habit  of  dispose 
ingof  them  without  the  consent  of  their  landlords/'  that  Mlying  onth» 
above-mentioned  practice,  the  plaintiff,  with  the  defimdant's  knowlegde,  had 
partially  pollsd  down  and  rebailt  such  Imts ;  that  the  plaintiff's  tenancy 
was  dstermined,  and  the  plaintiff  ejected  from  the  land^  by  the  defendant ; 
that  before  leaving  she  endeavoured  to  pull  dowx^  &nd  remove  the  hnts^ 
but  that  she  was  prevented  from,  so  doing  by  the  defendant^  who  claioMd  tha 
Eutsas  her  property: — 

Held,  that  the  plaintiff,  by  the  praotioa  stated^  was  entitled  before  giving  np* 
possession  of  tlie  laad^  to  pall  down  and  remove  the  tiled  bats* 

Held  farther,,  that  apart  from  the  existence  of  a  valid  coatom  entitling  th» 
tenant  to  remove  tiled  hats»  the  plaintiff  having  bought  the  huts  from  th» 
out- going  tenant  with  the  defendant's  knowledge,  and  relying  oa  the  practice^ 
and  with  the  defendant's  knowledge  having  partially  pidled  dawaaand  labniUp 
the  hots>  «M  entitled  as  against  the  defendant  to  remove  them. 


Cm  stated  hj  agroMnent  o£  tbe  ^if tiefr  for  the  opiniou  of  tt& 
High  CoTiTt. 

"I.  The  plaintiff  y  about  seven  years  ago,  beoamo  tenant  to  thd 
defeadant  of  a  piece  of  groand  containing  about  S  cottahs  and 
4  chittaksy  being  a  portion  of  the  premises  described  in  the 
plaint  as  No.  9,  Dormahatta  Street,  in  the  town  of  Calcutta, 
at  a  monthly  rent  of  Rs.  12-3  /  afterwwrds  increased  ta  Ra.  16* 
The  hiring  was  a  verbal  one* 

'^  2.    At  the  time  the  plaintiff  became  tenant  to  tho  defendant, 
she  purchased  from  the  former  tenant,  Sumbhoochonder  Datt^ 
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1875       with  the  knowledge  of  the  defendant^  a  two-storied  tiled  hat  and  a 
Parbuity"  One-storied  tiled  hut,  then  standing  upon  the  said    land,    and  . 

Bbwah  which  had  been  built  thereon  by  the  said  Sumbhoochunder  Dott. 
WooMATABA  '*  3.  Tho  plaintiff,  relying  on  the  practice  hereinafter  referred 
^^"■**  to,  and  with  the  knowledge  of  the  defendant,  partially  pulled 
down  and  rebuilt  the  said  huts  with  new  materials.  The  said 
two-storied  hut,  when  so  reconstructed,  consisted  of,  and  now 
consists  of,  twel7e  rooms,  and  the  one-storied  hut  of  nine  rooms* 
t>oth  being  supported  on  posts  or  poles  let  into  the  grovKod, 
with  mud  walls  and  tiled  roofs,  and  ibey  are  of  the  same  class 
as  the  erections  ordinarily  known  in  Calcutta  as  tiled  huts. 

"  4.  It  has  been  the  practice  in  Calcutta  for  tenants^  remore 
Buoh  tiled  huts  as  those  of  the  plaintiff,  erected  upon  land  let  ta 
such  tenants,  and  such  huts  were  by  such  practice  treated  aa  the 
property  of  the  tenants,  who,  by  such  practice*  were  in  the  habit 
of  disposing  of  them  without  the  co  nsent  of  their  landlords,  and 
such  huts  were  seized  and  so  Id  as  goods  and  chattels  of  the 
tenants  under  writs  of  execution  against  their  goods  and 
chattels  issuing  out  of  the  Calcutta  Court  of  Small  Causes 
previous  to  1860,  when,  according  to  a  statement  contained  in 
Temple's  Practice  of  the  Small  Cause  Court  (1),  published  in  that 
year,  it  did  not  prevail ;  but  such  seizures  were  subsequently 
jnade,  and  continued  to  be  made  down  to  the  time  of  4he  decision* 
of  this  Honorable  Court,  made  on  the  29th  day  of  April  187S, 
on  a  reference  from  the  Calcutta  Court  of  Small  Causes*  in  the 
suit  of  Kallyperscuid  Singh  v.  Hoolaa  Chund  (2),  by  which  it  was 
decided  that  tiled  huts  could  not  be  sold  as  the  goods  and 
chattels  of  the  tenant  under  writs  of  execution  from  the  Small 
Cause  Court. 

*^  5.  On  the  11th  day  of  February  1874,  the  defendant  caused 
a  notice  to  quit  to  be  served  on  the  plaintiff*  of  which  the 
following  is  a  copy  :— 

To  Pabbuttt  Bewah. — ^Madam,— I,  as  agent  of  Sreemutty 
Woomatara  Dabee,  your  landlady*  on  her  behalf  and  under 
instruction  from  her,  hereby  give  you  notice  to  quit  and  deliver 
up  to  her  possession  of  the  piece  or  parcel  of  land^  with  the 

(l)See  plia. .  (2)  10  B.  L,  B*,  448. 
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tiled  bdnse  on  it,  sitnate,  lying,  of  'being  at  No.  9,  Darmahattah      .  ^^78 
,    Street,   in  the  town    of  Calcntta,    whicfa    yon  hold  from  her    as    Pavbvttt 
tenant  thereof,  on  the  expiry    of  the  29th  day   of  Falgoon,  1280         ^^ 
B.S.— (Sd.)     Moneymohnn      Sircar,      Pleader.— Dated      11th  ^^^^^^ 
Pfebrnary  1874,  corresponding  with  80th  Mangh  1280. 

'•6.  The  tenancy  of  the  plaintiff  having  been  thus  terminated, 
she  was  ejected  by  the  defendant  from  tho  said  piece  of  land 
and  bnts  on  the  5th  day  of  Jnne  1874,  by  virtne  of  an 
order  obtained  from  the  Calcutta  Court  of  Small  Causes,  under 
the  provisions  of  s.  93  of  Act  IX  of  1850.  Before  the 
plaintiff  removed  from  the  said    piece  of  land,  she    endeavoured 

* 

to  pull  down  and  remove  the  said  tiled  huts,  but  was  prevented 
from  so  doing  by    the  defendant,  who    claimed  the  said   huts  as 

h^r  property,  considering  that  this  Honorable  Court  had  decided 
,  in  the  suit  of  Kallyperaatid  Singh  v.  Hoolas  Chund  (1),  that 
tenants  had  no  right  to  remove  tiled  huts. 

^'7,  The  plaintiff  paid  the  rent  of  the  said  land  up  to  the  end 
of  the  month  of  Maugh  1280.  and  tendered  rent  at  the  rate  of 
Bs.  16  a  month  for  the  following  months  of  Falgoon^  Cheyt,  and 
B  ysa^h.  The  defeQda.nt  refased  to  receive. the  same,  her  reason 
being  that  she  was  entitled  to  receive  a  further  sum  of  Bs.  2 
per  month  for  the  said  three  last  mentioned  months,  for  tazea 
payable  by  the  plaintiff,  but  paid  by  the  defendant,  and  which 
she  was  entitled  to  receive  as  i^nt  under  ss.  15  and  16  of 
Act  IZ  of  1867  of  the  Bengal  CounciK 

''The  following  question  of  law  arising  upon  the  facts  herein* 
before  stated    is  submitted   for   the  decision  of    this  Honorably 

Court: —  0 

"Whether  the  plaintiff,  under  the  circumstanoes  mentioned  in 

the  foregoing  case,  was  entitled,  before  giving  up  posseesion  of 
the  land  in  the  plaint  mentioned,  to  pull  down  and  remove  the 
tiled  huts,  erected  thereon  V^ 

It  was  further  agreed  between  the  partiets  that,  in  the  evenb 
of  the  above  question  being  answered  in  the  affirmative,  the 
plaintiff  should  be  entitled  to  remove  the  huts,  or  to  be  paid  by 
the  defendant  a  sum  of  Bs.  475*  the  amount  settled  as  the  value 
thereof^  and  also  to  be  paid  her  costs  of  the  suit  on  scale  No.  2 ; 

(1)  10  B.  L.  B.,  448. 
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^^7g       bat  tiiat  if  the  qnoBtion  was  answered  in   the  nep^Te,  ihe  aait 

Paebuttt    shoold  be  dismilased  with  costs  on  the  same  scale. 

BmwAa  ipj^Q    instrnmeat    by  which  the    out-going  tenants   Sambboo- 

WooMATASA  chander    Datt^  purported    to  sell  the    huts   in  question  to    th» 

Dabbx.     plaintiff  was   annexed  to    and  formed  part  of  the  ease   stated  % 

from  that  iuBtrument  it  appeared  that  Sombhoochocder  treated 

the  huts  as  his  own  property* 

Mr.  PhilUpa  for  the  plaintiff*— -The  defendant,  having  deter* 
mined  the  plaintiff's  tenancy,  has  no  lien  on  these  hats  for  uso 
and  occupation  ;  she  can  only  sue  for  mesne  profits*  The  cn&- 
torn  of  Calcutta  is  fully  and  fairly  set  forth  in  the  case  stated* 
The  ownership  in  the  isoil  does  not  in  this  country  necessarily 
carry  with  it  the  property  in  the  buildings  erected  thereon— 
iShibdas  Bandapadhya  y.  Bamandas  Mvkhapadhya  (1)  and  In  r4 
ThaJcoor  Chunder  Paramanick  (2).  In  Thdkooranee  Donee  y^ 
Binheshur  Mookerjee  (S),  Seton  Karr^  J.,  observes  that  theryots^ 
houses  do  not  belong  to  and  are  never  claimed  by  the  landlord^ 
but  are  invariably  removed  by  the  ryot  when  he  changes  hia 
residence  to  some  other  village ;  see  also  Sir  Gr.  Campbell's 
Cobden  Club  Bssay,  pp.164  and  211,  and  p.  9  of  an  essay 
entitled  ''Rustic  Bengal/'  which  originally  appeared  in  .  tbe^ 
Calcutta  Review  for  October  1874^  signed  with  the  initiala 
J.  B.  R 

Moreover,  the  defendant,  by  her  conduct,  has  prediided  her- 
self from  questioning  the  plaintiff's  right  to  remove  these  hiit»— 
Durgaprasad  Misser  v.    Brifkiabaii  Soohd  (4).    The   defendant 

relies  oo  the  cases  of  Naitu  Miah  v.  Nand  Bani  (&)  and  KalUf^ 
peraaud  Singh  v.  Hoolas  Chund  (6),  but  those  cases  merely 
decide  that  tiled  huts  are  not  goods  and  chattels  or  moveable 
property  within  the  meaning  of  the  Small  Cause  Court  Ajcts» 
The  English  law  of  fixtures  does  not  apply  ;  but  even  if  it  does 
these  huts  would  come  under  that  class  of  fixtures  which  the 
tenant  may  remove. 
Mr.  Collia  for  the  defendant.— Had  the  land,    upon   which 

(1)  8  B.  L.  R.,  237.  (*)  ?  B:  L.  R.,  169. 

(2)  R  L.  R,  Sup.  YoL,  5t5.  (5)  8  B.  L.  B.,  &08. 

(3)  Id.,  202^t  p.  282.  (6)  10  B.  L.  B.,  448. 
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theee  hiita  were  erected,  been  situate  ia  the  moEassil^  it  is  admit*       **^^ 
ted 'that  the  defendant  worfd  be  bound  by  the  Full  Bench  deoi-   Pabbutty 
sion  inlfire  Thakoor  Chundef  Paramanich  (1),  Since,  however,         v. 
the  land  is  in  Calcutta,  there  can  be  no  doubt  but  that  the  Eog"   ^pj^^^ 
Vsh  law  applies;  that  it  does  ^pply  is  shown  by  the  fact  of  the 
passing  of  Ac%  XI  of  1855,  which  limits  the  liability  for  mesne 
profits  in  teases  nnder  the  English  law^     These  huts   are   not 
goods  and  ^chattels  or  moveable  property  within  the  meaning 
t»t  the  9maU  Canse  Court  Acts — Nattu  Miah  v.   Nand  Bani  (2; 
imd   KcdlyperswaA  Singh  ▼•  Heelas  Ohnnd    (8),  and,  therefore, 
lieing  affixed  to  the  soil,  they  will  pass  to  the  landlord  ;  see  Wood* 

« 

fall's  Landlord  and  Tenant,  10th  ed.,  p.  514  et  seq.  Doyalchund 
lidha  y.  Bhoyrulnath  Khettry  (4)  GopaulMullick  v.  Anundo 
{Jhunder    Chatter jee    (5)  go    far    to    negative  the  existence  of 

'<!)  £.  L.  R.,  Sap.  Yol^  595.  land  in   dispate  in    18S6  at   a  sale  by 

ii)  S  B.  L.  K.,  606.  the  eheriff    in   ezeontion  of    a   decree 

<3)10B.  L.  K.,  448.  against   two     persons,       named     Dya 

<4)  Cor.,  117.  Chnnd   Boee  and  Kalikisben  Pal ;  that 

(5)    B6fi}r$    Mr,    Justice    Norman^    they  snbseqaently  by    oral  agreement 

Ojfidatihff  Chief  Jwtiee^  and  Mr,     let  the    land  to    one  Nobin   Chunder 

JusUcB  Loch.  Chatterjee,  it  being    stipalated  that  he 

The  IBth  April  1971 »  should   give   npthe    land   on   receiT. 

COFAULMULLICKandotbbbsCPla*    ingHfteen    days'  notice;  that  Nobia 

INTIFTS)  V.  ANUNDO    CHUNDB&    reCosed       to     relinquish      the     land 

CHATTSBJSB  (DmHOAirr).  •  when    called   upon,     and   that  a  snit 

JLmidlord  and  Tenant — Brntding,  Right    brought  by  them  in    the  Sevenue  Oourt 

ef  Tewmt  to   removo-'AddAtione  to    to  isTiot  him  was,   upon    the  interven- 

wUHng  BtkUding.  tion  of  the  present  defendant,  dismiss- 

A  tenant,    making  additions   to  an    ed.      The     plaintiffs    thereupon   took 

existing  building,  is  not  entitled  to  re-    possession  of  the  third  plot,    and  then 

mofve  the  building,  but  is  only  entitle4    brought  the  present  suit. 

to  oompensation  for  the  present  Talne 

of  the  expenses  incurred  by  him  in  The  defendant  alleged  that  Nobin 
making  such  additions.  Possibly,  in  Chunder  Chatter  jee  had  obtained  a 
aome  oases,  he  may  remove  the  additions  maurasi  lease  of  the  three  plots  from 
if  hecandofiowithout  inanyirsyiignr-  Kalikishen  Pallong  before  1856,  and 
ing  the  original  building.  that     the    defendant    had   purchased 

TaiB    was  a  suit   to    reooyer    khas    Nobin's  rights  at  an  auction-sale, 
possession  of  two  plots  of  land,    and  to        Among    other   questions  raised  was 
establish  the  plaintifEa'   right  to   pos>    one  with  respect  to  the  right  to  certain 
session  of  a  third  plot.    The  plaintififs    buildings    standing  on  the   land.    It 
alleged  that  they  had  purchased  the    appeared  from  the   sheriff's  bill  of  sale 

*  Special  Appeal,  No.  l891of  1870.  against  a  decree  of  the  Judge  of  Zilla  24-Per- 
gunnas,  dated  the  14th  June  1870,  modifying  a  decree  of  the  Subordinate  Judge 
of  that  district,  dated  the  13th  December  1869. 
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^^7>       any  snoh  right  as  is  claimed  by  ibe   plaintiff.    Furfhel',  thtt 

Parbfttt    plaintiff  does  not  profess  to  rest  her  claim  on  the  general  prin- 

'    BswAH      ciples  of  the  Hindu  law^  bat  npoo  an  implied   contract   founded 

V-         on  what  she   calls  the  *'  practice'^  in  Calcutta  for  tenants  to 

WOOMATABA 

io  the  pUiniilEB,  and  from  a  deed  sab--  ment    prooeeds   on    a  nlftalm.     Ho 

•eqneotly     executed     between      the  sayB : — "It  has  be^A   loahd,  and  li  bia 

plaintifis  and   Kalikisben,    that  at  the  not  been  shown  to  me  that  the  fiadisgia 

time  of  the  plaintiffs'  purchase  a  lower-  incorrect,    that     the  baildiogs  on  the 

roomed    godown  Waa  standing   on  the  bnd  were  erected  by  Kobin  Chnnder, 

land.    The  plaintiffs  alleged  bat  failed  and   it   appears,  therefor^    that    the 

to   proTe,   that   daring   the   time  of  defendant     who     represents       Nobia 

Jfobin's  occapanoy,  they  had  made  ad-  Chnnder    h    entftied    to  remore  tlie 

(ditioRS  to  this  godown,   and  the  Snbor-  buildinjis    on  the   determinatioa  of  the 

dinate  Jndge  accordingly  held  that  it  tenancy," 

must    be   presumed   that  Kobin   had  Now  on  referring  to  the  bill  of  sale, 

made  suoh  additions.    He  was,   how^  and    the    deed     between    Kelikishea 

ever,  of  opinion  that  the  maaraai  potta  and    the     plaintiffs    ezecnted    snbae- 
eet  np  by  the  defendant    was    forced,    qnently,  it  appean  that  at  the  time  of 

and  that    Nobin  never  had  a  right  of  the  plaintiffs'   purchase   there   waa  a 

occapanoy    in  the  land,    and  therefore  lower-roomed     godown   on    the  lapd. 

had  no  right  to  remove   the  building  s  The  Subordinate     Jndge    finds     that 

and  he  gavd  the  plaintiffs  a  decree.  when  Nobin  entered  into  possession  of 

On  appeal    by   the  defendant,   the  the  land,   Nobin  entered   into  poases- 
Jadge  modified  this  decree  so  far  as  it    sion  of  the  land  and  godown  which  was 

detemuned   that    the  buildings  oould  there  at  the  time  when  he  entered  into 

not  be  removed.    On  this  point,  he  ob-  possession.    It     appears     thai   Nobin 

aerved  c — **  It  has    been  found,    and  it  gave  no  evidenoe    that   he  bad  made 

has  not   been  shown  to  me    that   the  even   the  addition^ .  to   the   premisea 

finding  is  incorrect,  that  the  buildings  himself.      The     Sabordinate      Jndge 

on  the    land    were    erected    by  Nobin  oomes  to  the  conclusion  which   may  or 

'  Chnnder,  and  it  appeal  8  therefore,  that  may    not   be  correct    on  the  evidence 

the  defendant,  who    represents   Nobin  that  the  additions  were  made  by  Nobim 

Chnnder,  is  entitled  to    remove   the  Chnnder. 

buildings  on  the  determination  of  the  Be  that  as  it  may,    the   making  of 

tenancy."  additions   to  an   existioff  building  will 

From  this  decision  the  plaintiffs  ap-  not  entitle  the  person   to  remove    the 

pealed  to  the  High  Court.  building ;  he   will    at   most    only    be 

entitled  to  compensation    for   present 

Ur.    Uochfort  and    Baboo     Srinath  yalue  of,  or  the   expenses   incurred  by 

BofK/jee   for  the  appellants.  him   in    making  such   additions ;  or, 

possibly  in  some  cases,  he  may  remove 

Baboo  Kali  Protuimo   Dutt   tot  the  the  additions  if  he  dan   do  so  withont 

respondent.  in  any  way  injuring  the  original  build- 

The    judgment   ti  the   Court    was  ing. 

delivered  by  The  case  must  go  back  to  the  Judge 

Norman,  C.  J.— The   Judge's   judg-  for  tria/. 
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remoTe  saoh  bats  aa  those ;  she  do^s  not  ventare  to  alle|;e    thai       iw^ 
Ihere    is  an    iuvariable    custom    entitling  tenants   to    remove    p^ain^jxr"" 
liafcs.    Bat  eren  if  the   Hiada  law    be    applioable^  the    tenant      Bxw>ab 
b;  that  law  has  the  right  to  remove  ihese  huts ;  see  Colebrooke'a  womuTASiiL. 
pig^  Bk.  ii,  vv.  99  &  100.  I>*™- 

Mr.  Fhillipe  in  reply. 

Chtr^  adv.  nuU^ 

Macpqbrson,  J.~I  think  that  the  question  which  is  left  for 
the  decision  of  the  Court  must  be  answered  in  the  affirmative. 

The  case  stetea  (para.  4)  that  it  has  been  the  practice  in 
Calcutta  for  tenants  to  remove  such  tiled  huts  as  those  of  the 
plaintiff^  erected  upon  the  land  let  to  such  tenants^  and  such  huts 
were^  by  such  practice,  treated  as  the  property  of  the  tenants^  who 
by  such  practice  were  in  the  habit  of  disposing  of  them  without 
the  cooBent  of  their  landlords.  And.it  further  (para.  6)  states 
that  before  the  plaintifE  removed  from  the  said  piece  of  land, 
she  endeavoured  to  pull  down  and  remove  the  said  tilad  huts; 
but  was  prevented  from  so  doing  by  the  defendant,  who  claimed 
the  said  huts  as  her  property,  considering  that  this  Court  had 
decided  in  the  suit  of  Kallypereaud  Singh  v.  Hoolas  Ohmhd  (1) 
that  tenants  had  no  right  to  remove  the  tiled  huts. 

It  thus  appears  that  this  litigation  has  arisen  solely  in  con8a*< 
quence  of  the  decision  in  KaUyperacyud  Singh's  case.  Bat  the 
defendant  has  wholly  misunderstood  that  deoiaion  and  its  effect. 
The  only  point  decided  there  was  that  tiled  huts  are  not  goods  and 
chatties  within  the  meaning  of  s.  58  of  the  Calcutta  Small 
Cause  Court  Act  ^IX  of  1850).  The  Court  decided  that  tiled 
huts  are  not  moveables,  but  it  did  not  decide,  nor  did  it  approach 
the  question,  whether  they  are  removeable.  In  the  case  of  Baj 
ChMnder  Boss  (2) «  Sir  Barnea  Peacock  held  that  tiled  huts  in 
the  mofussil  are  not  moveable  property  within  the  meaning  of 
8.  19  of  the  Small  Cause  Court  Act  (XI  of  1865) ,  but  he 
expresdy  called  attention  to  the  fact  that,  although  not  moveable 
property  within  the  meaning  of  that  Acts  a  hut  may  possibly  be 
removeable.  He  says  ''the  word  moveable  in  that  section  ^19^  is 
used    in    contradistinction   to  the    word  immoveable   in  s.    20. 


(1)  10  B.  L.  B.,  448.  (8)  8  B.  L.  S.,510,  note. 
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1875       The  wotd  used  is  momable,  not  removeable,    and  that  word  does 
PamwtT"  not,  in  our  opinion,  comprehend  everythinf?  which  the  jadgraent- 

■^*^^      debtor  has  a  right  to  remove.     It  means  property  which  is  capa- 
WooMATARA  He  of  being  mored  in  its  existing  state."     And  in  the  jndginenfc  ■ 

^""*'    -of    Chief    Justice  Sir    Eichard    Couch  in    the  case    of    NaUu^ 
Miahy.  Nafld  Rani    (1),    the  distinction  between  moveable  aad 
removeable  is  recognized  in  the  same  manner. 

None  of  the  decided  cases  in  fact  afEect  the  question,  and 
the  practice  being  such  as  is  described  in  the  case,  the  tenant 
clearty  has  a  right  to  remove  the  huts.  The  origin  of  the 
practice  or  custom  is  doubtless  to  be  found  in  the  Hindu  and 
Mahomedan  laws,  under  both  of  which  such  huts  would  certainly 
have  l)een  removeable ;  see  the  judgment  of  Peacock,  O.J., 
Jn  re  Thakoor  €  hinder  Paramanick  (2).  It  was  argued 
for  the  defendant  that  there  is  no  evidence  or  admission 
bythe  defendant  of  any  custom  such  as  the  plaintiff  relies  upon. 
But  the  whole  object  of  the  parties  in  stating  this  case  was  to 
avoid  going  to  further  expense  in  taking  evidence,  and  the 
like  ;  and  among  the  facts  stated,  there  is  no  indication  of  any' 
time  at' which  the  practice  admitted  did  not  exist*  Besides  this^ 
it  aeeviB  to  me  that  there  is  an  admission  of  a  custom  quite  suffi- 
cient to  support  the  plaintiff^s  claim,  especially  as  the  practice  * 
a^bnitted,  and  as  iio  the  exist-ence  of  which  there  can  be  really 
no  doubt,  arises  merely  from  the  leaving  undisturbed  what  may. ' 
be  cidled  the  old  native  law  on  the  subject. 

The  case  of  Doyalchund  Laha  (S),  to  which    Mr.  Collis  refer- 
i^ed,  is  not  in  point ; .  for  the  erections  in  questiou    there  are  not> 
said  to  ha^  been  of  the  olass  known  as  tiled  huts. 

The  facts  stated,  moreover,  are  fiuch  as,  I  think,  would  entitle 
the  plaintiff  to  vemove.  these  huts  even  if  no  such  general  right 
as  is  olaimed  for  tenants  existed..  At  the  time  she  became 
tenant,  the  plaintiff,  with  the .  knowledge  of  the  defendant^ 
bought  the  huts  on  the  land  from  the  out-going  tenant,  atd 
the  instrument  of  sale  which  was  then  executed  forms  part* 
of  the  case.  That  document  shows  on  the  face  of  it,  that  the  f 
•out-going  tenant  treated  the  huts  as  his  own  property,    and  tho  - 

(1)  8  B.  L,  R.,  508.  (2)  B.  L,  B,,  Sup.  Vol.,  595. 

(3)  Cor.,  117. 
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IcJefeiDcItofc's  rights  as  landlord  as  being  limifced  to   the  land  lOnly.      '  ^875 

The  plaintiff  having  so    purchased  the  huts  with  the  defendant's  Parbottt 
Tcnowledge,  relying  upon  the  practice,  &c.,  aad  with  the  know      ^^^^ 

ledge  of  the    defendant,   partially  palled  down    and  rebuilt  the  Woomatara 
isaid  hnts^    &o.  (see  para.  3)»  it  seems  to  me  that,  apart  from  the 

'question  of    there  being   a  valid  custom    bv  which    tenants  are 
entitled  to  remove  tiled  huts,  the  plaintiff  had  a  right  to  remove 

*  these  particular  huts  as  against  the  defendant^  when  the  defend- 
ant, being  aware  of  the  circumstance  under  which  the  plaintiff 
^HiD'ebAsed  originally  from  the  out^going  ten^pt>-  add  knowing 
4ilpO  tbH^the  plaifitiS  retieol  on  .:the  :  existence. <>{ -t.W  alleged 
!pr^^if»t  stood  by  and  allowed  her  ta  erect  the  nefK  h.ate^ which 
are  the  subject  of  the  present  discussioa^    ' 

*  Tibe  question  stated  la  decided' in  the  aiflbrmativB^'  and  I  de<JiEtra 
cftfaatithe  plaintiff  is  entttledto  removotbahttts, 'ov*  tobe  paid 
f  Ka.'475 'by  the  defendai^^  and  that  Bhe  is  aiflo^entit'ted  to  be  paid 
'tbd-ceortsof  this  suit  ob    scale  No.  2;     Aa'it^ie   not  desired  that 

<ttie  htttn  libould  be  actually  reiittoved  now^  the  decree  ^ill  be  for 
^Be.  475i  in  lieu  of  removnL 

Judgment  for,  f^intiff^ 

Attorney  for  the  plaintiff  iMv.EarL 
'    AUoraey  for  the  defendant :  Kr.  Oamridher^^  . 


PRIVY  OOUNOIL. 


THE3  MADRAS  RAILWAY  COMPANY  (PBAiNTOTs/r.  THE  ZEMIN-        F.  0 .• 

.   rDiAB  OP  CARVETINAGAJiAM  (BehbnDabt)-.  JUtif  iVl^ 

[Qtt  appeal  froia  the  High  Court  of  Judicature  at  Madras*]  ^^^  ^  ^ 

Ihty  of  Zemindar --AnGi&nt  Tmk^—-Negligence^8iaiutory  Power^-^ 
LidbUit^fw  Dmnage  occaiibned  hy  overfiouf  of  TanJee. 

'  The  publio  duty  of  maintaining  ancient  tanks;  'and  of  oonsnioting  new 
UMi^Was  original] J  nadertoken  by  the  Govemmeat  of' India,*  and.  upon  tfto 
ife^tt^^inentiof  theoomitry  lias*  in;  many  inafaanoeii  /  devolred  -  npoo  zeniiadart. 
Buih  zemindars  baVe  no  power  to  do  away  with   these  tanks,  in  the  raaintenanoe 

•  Prefen^;— Srt  J.  W.  Oolvilb,  Sir  B.  Pbaoodi^  SibB*  P,  CotMB> 

AND  Sib  L»  PbeIu 
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V6lf4       «f  vhiflh  larga  9waiJ6uB  of  people    an  intecMM,  but  tra  ohttgifl  nadar 
Indianlavr,  by  rsaflon*  of  their,  tenure,  with  the  dnty  of  preserriog  and  repair- 


'SLmwJ^o.  ^°8  tbom.    The  rigbte  and  liabilities  of  each  zemindars  with    regard  to  their 

V.  tanks  are  anilogoas  to  th'ise  of  persons  or  corporations  on  whom  statu  tor/ 

KcMniMLmoF  powers  hare  been  conferred  and  statntory  dnties  imposed. 

^^^^Jj^*'^'       Snch  a  aemindar,  if  the  banks  of   any  tank  in  his  possessioQ  at*  wssh^ 

away  by  ao  extraordinary  flood  without  negligenoe  on  his  part,  is  not  UaUa 

for  damage  occasioned  thereby. 

Withers    ▼.    Th$    North    Kent    fUUhoay    Co,      (1)    approved.    ByUmdt    r^ 
Fletcher  (2J  distinguiriied. 

Afpial  from  a  judgment  d  the  High  Convt  at  Madne 
(HoUowajj  OJ.,  oBg,,  and  Innes^  J.)^  dated  the  15th  Febru- 
ftry  1871^  affirmiDg  a  decieicm  of  the  Jadge  of  Chittoor,  dated 
the  20feh  September  1870. 

The  suit  was  brought  by  the  Madras  Bailwaj  Compan j  to 
xeeover  from  the  defendant^  the  zemindar  of  Carvetinsgasam,  the 
«um  of  B^.  45,000  as  the  aggregate  amoimt  of  damage  alleged  to 
baye  beofi  sustained  by  the  plaintiffs  by  reason  of  injaries  done 
in  the  years  1865  and  1866  to  a  portion  of  their  railway  and  to 
certain  portions  of  the  works  connected  therewith^  viz.,  to  portions 
of  the  embankment  and  to  small  bridges  and  to  several  culverts 
constmcted  and  necessary  to  allow  the  flow  or  escape  of  water, 
when  accumulated  in  large  quantities,  throngh  the  railway  embank- 
ments ;  and  these  damages  included  the  alleged  amount  of  traflEio 
lost  by  the  break  of  the  line  in  consequence  of  the  bursting  and 
consequent  escape  of  the  water  of  two  ancient  tanks  situate  in 
the  defendant's  zemindari. 

The  plaint  did  not  contain  any  charge  of  negligence  on  the  part 
of  the  defendant,  nor  any  charge   that  the  injuries  were  caused 

by  his  wrongful  act. 

The  defendant  contended,  inior  aUa,  that  if  the  injuries 
compbined  pf  did  take  place,  they  were  not  the  result  of  any 
influences  subject  to  his  control,  but  rather  the  consequences  of 
via  major,  pr  the  act  of  God  ;  that  the  tanks  referred  to  in  the 
plaint  had  existed  from  time  immemorial,  and  were  absolutely 
jBiecessary  for  the  oultivation  and  eojoyment  of  the  land,  whioh 
eonkl   not  be   otherwise  irrigated;   and  that  the  practice  of 

(1^  27  L.  J.,  Sz.,  417.  (2)  L.  B.,  3  H.  Ii.,  330. 
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Btoriag^  water  in  laoh  tanks  in  India,  axnl  particularly  in  tbo       IS74 
district  in  question*  and  in  the  isemindari  of  Caryetinagaram  and      Madras 
the  adjacent  districts,  wiw  lawful,  and  was  sanctioned  by  usage  ^^^''*^^*'* 
and  cnstom.  Zhhstdai  of 

Qn    the    2l8t   January  1869,   the  Civil  Court  dismissed  the      cubam,  * 
suit  with  costs,  holding  that  in  the  absence    of   a   charge   of 
negligence  or  default  there  was  no  cause  of  action  alleged. 

This  decree  wan,  on  the  18th  January  18T0,*  reversed  by  the 
High  Court  of  Madras,  which  directed  the  Civil  Court  to 
investigate  the  case  on  Hs  merits.  On  the  20th  September 
1870,  the  Civil  Court  dismissed  the  suit.  .  The  Judge  said-— '<  I 
find  that  the  defondant  waa  bound  only  to  use  all  reasonable 
care  and  precaution  to  prevent  the  occurrence  of  ordinary  acci* 
dents  arising  from  the  bursting  of  the  tanks  ;  that  he  did  u^e 
such  reasdnable  care  and  precaution  with  respect  to  tho  tanks 
referred  to  in  the  plaint ;  that  the  bursting  of  the  tanks  in 
December  1865  was  an  extraordinary  accident  against  which 
defendant  was  nob  bound  to  provide,  and  that  he  is  not  liable  to 
plaintiffs  for  the  damage  sustained  by  them  in  consequence  of 
the  bursting  of  the  said  tanks/' 

This  decree  was,  on  the  15th  February  1871,  confirmed  by 

the  High  Court  (1). 
The  plaintifEs  appealed  to  Her  Majesty  in  Conocil. 

Sir  X  Karsldke,  Q.C.,  Mr,  Wdikins  Williams,  Q.C,  and 
Mr.  Hansel  Jones,  for  the  appellants,  referred  to  Ry  lands  v^ 
Fletcher  (2),  which  they  contended  laid  down  the  correct  princi* 
pie  of  law  applicable  to  cases  like  the  present ;  see  especially 
the  judgments  of  Lord  Cairns  and  Lord  Cran  worth  in  that  case ; 
see  also  Filliter  v.  PMppard  (3),  Tuhervily.  Stamp  (4),  Jones  v. 
The  Festiniogi  Railway  Co.  (5),  Vaughan  v.  The  Taff  Vale 
RailvHiy  Co.  (6),  and  Ruck  V.  Williams  (7). 

It  is  not  a  natural  user  of  land  to  store  up  water  in  quantities 


(1)  e  Mad.  H.  0.  Rep.,   180.  W  29  L.  J.,  Ex.,  247 ;  S.  0.,  5  H.  A 

(2)  L.  B..  3  H.  L.,  330.  N.,  679. 

(3)  11  Q.  B.,  347.  (7)  27 1.  J.,  Ex.,  357 ;  S.  C,  3  H.  & 

(4)  1  Salk.,  13.  N.,  308. 
(6)  L.  B.,  8  Q.  B.,  733. 
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^^74 gQ  large  at  may  escape  and  damage  one*^  neighbOtfrt.    A  Wiiter 

Madbab      tank  shoald  be  constracted  large  enough  to  proride  againsb    all 

Railway  Co.  oontingencies,    as  well  ordioary   as  extraordiaar  j,  whic  h  are 

ZiMiKDABttF  reasonably  likely  to  occur.     A  downfall   of  rain  in  xintHraal  or 

'^^qImjm.^'  uoexpeoted  quantities  is  not  each  aa  improbable   of    iii^)o&^le 

event  as  to  ceme  wi]i«hia  the  category  o£  acbs  of  <xod»   for  the 

injury  done  by  wliioU    no    one    is    responsible.     The    damage 

reeuU^d  directly  f rorm  this  artificial  stroetjare.  wbiok  ihd^defernd- 

amt  placed  on  bis  land^  and  in  ereotiftg  whiob  he  did^not  exeroise 

dae  oare  and  make  dne  proyiston  for  •enearing  imiimQtty  bo  hie 

^leighboars ;  see  Tipping  v.  The  -SL  Helen'a  SmeUmg  Q(k  (i ).     It 

18  impossible  for  the  defendant  to  plead  a  presoiiptHve  right  to 

«Ilow  water  to  escape. 

Mr.  Leith,  Q.C.  and  LjLr.  Grady,  for  the  respondent^  con- 
tended that  the  English  law  was  not  applicable  to  t^e  special 

ciroamstances  of  the  case ;. that  decision  in  Byland&v.  Fletcher  (2) 
was  not  applicable  ;  and,  tbat  if  it  were,  the  pre;ient  caso  came  , 
within  the  exceptions  theiie  laid  down.  The  act  for  which  the 
defendant  was  held  responsible  in  Rylanda  y.  Fletcher  (2)  waft 
a  yolnntary  act»  Here  the  tank  was  an  ^integral  part  of  the 
2ecnindars's  property,  which  he  received  with  the  land,  which  he 
was  under  obligation  to  maintain,  and  which'  it  T^otild  h^d  ^eti 
a  crime  to  displace.  The  escape  6f  ii(rater  was  th^  result  of 
unavoidable  ciroumstances,  and  the  zemindar,  being,  neither 
guilty  of,  nor  charged  with,  negligence,,  could  not  be  held  respoo- 
sible.  They  referredto  Mayor  of  Lyons  y,  T}he  Hast  India  Co.  (3). 
The  judgment  of  their  Lobdships  was  delivered  by 

Sir  B.  P.  CoixiEB. — The  Madras  Railway  Company  claimed 
in  this  suit  damages  against  the  ckfcndant,.  the  zemindar  of 
Carvetinagaram,  for  injuries  oeoasioned  to  thevr  rail\iray  and 
works  by  the  bursting  of  two  tanks  upon  his  land. 

The  defendant  denied  that  the  injuries  complained  of  resulted 
from  the  bursting  of  the  tanks;  he  asserted  that  if  they  did  so 
arise,  the  l>ursbing  was  caused  by  no  aofc  or  negUgence   of  his, 

(1 )  L.  R. ,  i  Ch..  '66 ;  S.  C,  in  Dom.    (2)  L.  R.,  3  H.  L.*,  330.    ' 
Proc.,  U  fl.  L.  Ca.,  64^2.  (3)  1  Moore's  P.  0.,  17X    . 
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but  l>y  9i#  majors  op  ib&  act  ot  Qod .    He  f  ar tlier  pleaded  in  these       W4 

terms : —  Madras 

i^AaW4YC0i 

•*  4.    The  tanks  raferred  to.  in  the  plaint  have  existed  from  .time  imme-  Zmiiwda*  oif 
moriali  and  are  requisite   and    absolutely  necessary  for  the  cultivation    Caktjitina-; 

and  Aijoyment  of  the  land,  whioh  cannot  be  otherwise  irrigated;  and  ' 
the  practice  of  storing  water  in  such  tanks  in  India,  and  particularly  in 
this  district  and  in  the  zemindari  of  Carvetinagaram  and  the  adjacent 
distriets,  is  lawful,  and  is  sanctioned  bj  usage  and  custom.  The  said- 
zemindari  IS  a  hiily  district,*  and  the  ryots  wiU  be  unable  to  carry  on' 
tlieir  Qultivati.on  without  such  tanks,  they-  being  the  ohief  source  ol- 
irrigmtion,  and  «the  omission,  to  store   quantities   of  water  in  snch  tanks; 

will  be  attended  with  consequences    dreadful   to  the   inhabitants,  of  the. 
count];y. 

"  7.  The  defendant  could  not  have  avcuded  collecting  a  quantity  of 
water  in  the  tanks  during  the  m^onsoon,  and  he  has  not  failed  to  use  any 
reasonable  care  that  may  be  expected  'from  him.  There  were  also 
several  tanks  and  channels  above  his  tank  belonging  to  Government  and* 
cither  pooplO)  w^ioh  aho  buirst  at  the  Sfbrne  time." 

He  «l80  contended  .  that  the  damage  arose  thrangh  want  of 
proper  care  on.  the  part  o£  the  plaintiffs  in  the  constrnctionof 
their  works,  but  this  contention  wes  abandoned.  It  was  found 
by  bdthGoortSiandisnot  now  dispn;ted,  that  the  worker  of  &e 
plaintiffs  did  suffeo  eerions.  danaag^  from  the  bursting  of  the' 
tanks ;  the$e  last  two  qidieQtion^  thei?e£Qre»  need  not  be  further, 
referred  to. 

The  i9saes>  (^  far  as  tbey  are  materittl  to  this,  app^^l,  agreed 
to  by  the  part^es^  .were— 

h  Whether  the  injuriea  ooxpplained  of  were  the  re^nlt^  of 
vis  majgr,  or  the  act  of  God;  or  other  influence^  beyond  th^ 
defendant's  control  ? 

2,,  Whether  defendant  i^,  liable  for  any,  and^  if  so^  whi^t, 
damages  sustained  by  the  plaintiffs  ? 

The  evidenqe  given  io  th^  cause  may  be  sammariased  as  f oK 
lows : — It  was  shown  that  the  tapks  of  the  defendant^  which^ 
were  ancient  tanks,  the  date  of  their  origin  not  appearing  werQ 
constructed  in  the  usual  manner ;  that  the  banks  were  properly 
attended  to  and  kept  in  repair;  that  sluices  and  outlets  for  the. 
water  were  provided  of  the  kind  usually  employed  both  in 
private  and    Government  tanks^    afid    U9ually  found  sufficientt 
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1S74  and  whicK  bad  prored  saffioien^  to  preyenfc  any  ovarfiow  or 
Madras  bursting  of  the  tanks  in  question  for  twenty  years ;  bat  tbat  an 
Sailway  Co  improved  description  of  slaice^  of  recent  introdaction,  would 
ZcxiNDAROf  be  still  more  efficacious  ;  that  at  or  some  days  before  tbe  acci« 
CAmTBiiNA*  j^Q^  there  had  been  an  unusual  and  almost  nnprecedented  fall 
of  rain,  described  by  the  Deputy*Tnspector  of  the  railway  as 
the  heaviest  he  had  ever  seen  during  his  residence  of  thirteen 
years  in  the  local ity^  and  by  witnesses  for  the  defendant  aa 
exceeding  any  fall  of  rain  for  twenty  years ;  that  this  e^raordi- 
nary  flood^  which  caused  the  neighbouring  river  to  overflowi  and 
possibly  brought  down  to  the  tanks,  whose  orerflowing  is  com- 
plained of,  the  contents  of  other  tanks  at  higher  levels,  proved 
more  than  the  sluices  could  carry  ofF;  that  the  banks  of  the 
tanks  were  overflowed,  and  finally  carried  away. 

Upon  these  facts  the  acting  Civil  Judge  of  the  Civil  Court 
of  Chittoor  found  for  the  defendant,  holding  that  he  was  not 
liable  in  the  absence  of  negligence,  and  that  be  had  not  been 
negligent. 

This  judgment  was  affirmed  by  the  High  Court  on  appeal. 

Tke  appellant  now  contends  that  the  judgment  of  the  High 
Court  should  be  reversed  on  two  grounds*^ 

1st.— That  the  defendant,  by  storing  up  water  on  his  land, 
rendered  himself  liable  in  damages  shonld  it  escape  and  do 
injury  to  other  persons,  even  though  he  might  not  have  been 
guilty  of  negligence. 

2nd.— -That  both  the  Indian  Courts  have  applied  an  erroneous 
rule  of  law  to  the  consideration   of  the  question  of  negligence. 

The  case  mainly  relied  upon  in  support  of  the  first  contention 
is  Rylandf  v.  Fletcher  (1),  which  it  becomes  necessary  to  examine. 
In  that  case  the  plaintiffs,  the  owners  of  a  mine,  sued  for 
damages,  the  defendants,  owners  of  some  adjacent  land,  who 
had  constructed  a  reservoir  on  their  land  for  the  purpose  of 
working  a  mill,  from  which  reservoir  water  flowed  through  some 
disused  mining  works  into  the  plaintiff  s  mine,  and  flooded  it. 
It  was  held  by  the  Exchequer  Chamber  and  by  the  House  of 
Lords  that  the  plaintiffs  were  entitled  to  damages  againt  the 
defendants.    The  grounds    of    this    judgment   are  statod  very 

(1)L.  B,3  H.  L.,330. 
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clearly  and  shortly  by  the  then  Lord  Chancellor  (Lord   Cairns)         ^^^^ 
and    Lord   Cranworth.     The    Lord    Chancellor    says : — '^  The      Madaaa 
principles  on   which  this  case  mnst  be   determined  appear  to  ^^'^^^^  Co. 
me  to    be  extremely    simple.    The  defendants^  treating  them  Zbmindab  or 
lA  the  owners  or  occupiers  of  the  close  on  which  the  reservoir      q^^^^ 
was  Gonstmcted^  might  lawfully  have  used  that  close  for  any 
purpose  for  which  it  inight,  in  the  ordinary  course  of  enjoyment 
of  the  land,  be  used ;  and  if^  in  what  I  may  term  the  natural  use 
of  Uiat  land^  there  had  been  any  accumulation  of  water^  either 
on  the  surfa  oe  or  under  ground,  and  if ,  by  the  operation  of  the 
laws  of  nature*  that  accumulation  of  water  had  passed  oS  into 
the  close  occupied  by  the  plaintiff,  the  plaintiff  could  not  have 
complained  that  that  result  had  taken  place.    If  he  had  desired 
to  guard  himself  against  it,  it  would  have  lain  upon  him  to  have 
done  so,  by  leaving*  or  by  interposing,  some  barrier  between  hia 
dose  and  the  close  of  the  defendants,  in  order  to  have  prevent- 
ed the    operation  of  the  laws   of   nature.     .     .     «    On    the 
other  hand,  if  the  defendants,  not  stopping  at  the  natural  nse  of 
tiieir  close,  had  desired  to  use  it  for  any  purpose,  which  I  may 
term  a  non-natural  use,  for  the  purpose  of  introducing  into  the 
close  that  which  in  its  natural  condition  was  not  in  or  npon  it, 
for  the  purpose  ef   introdncing   water  either   above  or  below 
ground  in  quantities  and  in  a  manner  not  the  result  of  any  work 
or  operation  on  or  under  the  land,  and  if,  in  consequence  of  their 
doing  80,  or  in  consequence  of  any  imperfection  in  the  mode  of 
their  doing  so,  the  water  came  to  escape  and  pass  off  into  the 
dose  of  the  plaintiff,  then  it  appears  to  me  that  that  which  the 
defendants  were  doing  they  were  doing  at  their  own  peril  ;  and 
if,  in  the  course  of  their  doing  it,  the  evil   arose     ....    of 
the  escape  of  the  water  and  its  passing  away  to  the  close   of  the 
plaintiff,  and  injuring  the  plaintiff,  then,  for  the  consequence  of 
that,  in  my  opinion,  the  defendants  would  be  liable.'^ 

Lord  Cranworth  thus  states  the  principle  of  the  decision  :•— 
''  I(  a  person  brings,  or  acsumalates,  on  his  land  anything  which, 
if  it  should  escape,  may  cause  damage  to  his  neighbour,  he  does 

so  at* his  peril.  If  it  does  escape  and  cause  damage,  he  is  res- 
ponsible, however  careful  he  may  have  been,  and  whatever  pre- 
cautions he  may  have  taken  to  prevent  the  damage    •    .    • 

30 
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1874       Bad  tfa»  doctrino  is  fcmaded  on  good  setise.    For  wlien  one  peraoa 

MUdras-    ^a  m^nagiDg  kis  own  affairs^  oaiuieB,  kowevei^>  innooentlji  damage 

miLWAY  00.'  ^  anothot,  it  is  ob^ioaslj  only  just  that  he  ahonld  be  the  party 

StMriiDAB  OF  to  enSer.    He  ia  bound  de  uH  suo  u6  non  Ictdai  alienum.'' 

^^ULku.  *       B^^  ^^  principle  that  a  tnan^  in  escercising  a  right  whicb 

belongs  to  him,  may  be  liable,  without  negligence,  for  injnry 

done    to  another  person,  has  been  held  inapplicable  to  rights 
iionferred  by  Statnte. 

This  distinction  was  aeted  upon  in  ViMgheM  ir.  The  Taff  Vtde 
Bniiway  Co.  (1),  iffhere  it  was  held  by  the  Exchequer  Ohani'- 
ber  that  a  railway  company  were  not  responsible  for  damage 
from  fire  kindled  by  sparks  from  their  locomotive  engine,  in  the 
absence  of  negligence,  becande  they  were  authorised  to  use 
locomotive  engines  by  Statute.  Cookbum,  O.J.,  observes  :*— 
«'  When  the  Legislature  has  sanctioned  and  authorised  the 
use  of  a  particular  thing,  and  it  is  used  for  the  purpose  for 
which  it  was  authorised,  and  every  precaution  has  been  observe^ 
«d  to  prevent  injury,  the  sanction  of  the  Legislature  carries  iriVh 
it  this  conseqoence,  that  if  damages  resolt  from  the  nee  of  such 
a  thing  independently  of  negligence,  the  party  using  it  is  not 
responsible.'^  This  view  is  fortified  by  the  consideratioii  that 
the  Legislature  may  be  presumed  not  to  hare  ooaferred  spiecial 
powers  en  persons  or  companies,  without  being  satisfied  that 
the  erercise  of  them  would  be  for  the  benefit  of  the  pnblicy 
as  well  as  of  ike  grantees.  On  the  same  principle  it  was 
decided  that  a  waterworks  company  laying  down  pipes  by 
a  statutory  power,  were  not  liable  for  .damages  occasioned  by 
water  escaping  in  consequence  of  a  fire-plug  being  forced  out 
of  its  place  by  a  frost  of  unusual  severiiy-*-££y^  r^  Ths 
Birminghaifi  Waterworks  Co.  (2)» 

On  the  other  haud>  in  Jones  v.  The  FesUniog  BaUway  Oow  (3)^ 
it  was  held  that  a  railway  oompaby  which  had  not  exprest 
statutable  power  to  use  locomotive  engines,  was  liable  for 
damage  done  by  fire  proceeding  from  them^  though  negUgence 
on  the  part  of  the  company  was  negatived. 

It  has  been  argued  on  the  part  of  the  respondent  that  the*  case 

(1)  &  H.  &  N.,  679.  (2)  25  L.  J.  Ex.,  21i. 

(3)  L.  B.,  3  Q.  B.,  733. 
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of  Stflands  v.  Ftetchsr  (I),    decided  on   the  relations  sabsisting       ^^^ 
between  adjoining    landowners  in  this  conntry,  has  no  appliea-     Uai^wlam 
tion  whatever  to  India.    Though  that    case  wonld  not   be  bind*  ^^^^^J    ^* 
ing  as  an  authority    upon  a  Court  in    Tadia  not   administeriog  Zbmirdabo* 
English  laWi  their  Lordships  are  far  from    holding  tbat^  decided      aijuiii* 
as  it  was,   on  the  application  of  the  maxim  etc  utere  iw>  Vit 
alienwfiinon  Icddat,  expressing  a  principle  recognized  by  the  laws 
of  all  ciriliaed  countries^  it  does  not  afford  a  rule    applicaUe  to 
cifoamatances    of  the    same    character  in   India^-^hey   are  o( 
Qpjiupn^  however,  that  the  cireomstanoes  of  the  present  case  ar» 
essentially  distinguishable. 

The  tank^'are  ancient,  and  formed  part  of  what  may  be  termed 
^national  system  of  irrigation^  recognized  by  Hindu  and 
Mahomedan  law,  by  Regulations  of  the  Bast  India  Company^ 
and  by  experience  older  than  history,  as  essential  to  the  wel- 
fare) and,  indeed,  to  the  e^cisteuce  of  a  large  portion  of  the 
population  of  India.  The  public  duty  of!  maintaining  existiiig 
tanks,*  and  of  constructing  new  ones  in  many  places,  was  origi- 
nally undertaken  by  the  Government*  of  India,  and  upon  the 
settldmeat  of  the  country  has,  in  may  instances,  devolved  on 
semindars,  of  whom  the  defendant  is  one*  The  zemindars  have 
no  power  to  do  away  with  these  tanks,  in  the  maintenance  of 
which  large  numbers  of  people  are  interested,  but  are  charged 
under  Indian  law,  by  reason  of  their  tenure,  with  the  duty  of 
preserving  and  repairing  them-  From  this  statement  of  facts^ 
referred  to  in  the  judgment  of  the  High  Oourt,  and  vouched 
hy  history  and  common  knowlege,  it  becomes  apparent  that  the 
dp£^Mlailt  in  this  oase  is  in  a  very  different  position  from  the 
defend^ftta  in  Bjfhnds  v.  Fletcher  (1). 

In  that  case  the  defendants,  for-  their  own  purposes,  brought 
upon  their  land  and  there  aeoumulated  a  large  quantity  of  water 
by  wh*t  is  t^mM  by  Lord  Oairns  '*  a  non-^iatural  use  *'  of  their 
land.  They  were  under  no  obligation,  public  or  private,  to 
make  or  to  maintain  the  reservoir;  no  rights  in  it  had  been 
acquired  by  other  persons ;  and  they  could  have  removed  it  if 
they  had  thought  fit.  The  rights  and  liabilities  of  the  defend- 
ant  appear  to  their  Lordships  much  more  analogous  to  those  of 
persons  or  corporations  on  whom  statutory  powers  have  been  con* 

(1)  L.  B.,  3  H.  L.,  330. 
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1874       ferred  and   statutory  duties  imposed.    The  duty  of    the  defend- 

Madeas     ant  to  maintain  the    tanks  appears   to  their    Lordships  a  doty  ' 
Bailwat  Co.  ^£  ^^^  much  the  same  description   as  that  of  the  Railway  Com- 
Zrhindab  of  pany    to  maintain  their  railway ;    and  they  are    of  opinion  that^ 
Oabtktina-    .  j  ^^^  ijanks  of  his  tank  are   washed  away  by  an    extraordinary 
flood  without  negligence   on  his  part^  he  '  is  no  more    liable  for 
damage  occasioned  thereby  than  they   would  be  for  damage  to 
a  passenger  on  their  line,  pr   to  the  lands  of  an  adjoining   pro- 
prietor   occasioned  by    the  banks  of  the  railway    being  washed 
away  under  similar  circumstances ;    see  Withers  v.  The  North 
KetU  Railway  Co.  (1) . 

The  second  ground  on  which  the  appellant  relied  was  not  so 
clearly  stated.  Their  Lordships  understood  it  to  bci  in  substance, 
that  the  Court  below  and  the  High  Court  estimated  by  a  wrong 
standard  the  amount  of  care  which  the  law  requires  of  the  defendant. 
It  should  be  observed  that  the  question  of  negligence  was 
little^  if  at  all,  argued  in  the  High  Court. 

The  Judge  of  the  Court  below  quotes  and  applies  to  the  case 
the  following  definition  of  negligence  by  Baron  Alderson  :— > 
^'  Negligence  consists  in  the  omitting  to  do  something  that  a 
reasonable  man  would  do,  or  in  the  doing  something  that  a 
reasonable  man  would  not  do/'  in  either  case  uttinteDtionally 
causing  mischief  to  a  third  party(2);  and  the  High  Court  confirm 
this  view  of  the  law.  Without  adopting  every  expression  of 
the  Judge  of  the  inferior  Coart,  their  Lordships  are  unabi  to 
say  that  the  case  has  been  decided  on  an  erroneous  view  of  the 
law.  On  the  question  of  fact  whether  or  not  negligence  was 
proved  by  the  evidence,  they  see  no  sufficient  reason  for  depart- 
ing from  their  ordinary  rule  of  not  disturbing  the  concurrent 
finding  of  two  Courts. 

For  these  reasons  their  Lordships  will  humbly  advise  Her 
Majesty  that  the  judgment  of  the  Court  below  should  be 
affirmed,  and  the  appeal  dismissed  with  costs. 

Appeal  dismissed. 

Agent  for  the  appellants :  Mressrs.  Freshfields, 

Agents  for  the  respondent :  Messrs.  Lawrie,  Keen,  and  Rogers. 

(1J27  L.  J.,  Ex.,  417. 
(2)  Blyih  V.  The  Birmingham  Wat^worhs  Co.  25.  U  J.|  Exchn  213, 
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APPELLATE  CIVIL- 


Before  Mr.  Justice  Kemp  and  Mr.  JuaHce  Birch. 

THK  COLLBCTOE  OF  RAJSHAHYB  ok  b.half  of  GovzBNicm)  one  of        ,  874 
IH«  DBFBNDANTg)  V.  EANI  SHAMASdONDaEB  DEBKA  and  othbkb    ^tme  30  # 

.    (PLAlWIMg).*  July  8. 

i!ccre<w»i-.R6/oma<wn  on  oM  Site^IslancUhur^Rigkte  of  Government^ 
EflgrMZa/to»XIo/1825,.«.  4,  cZ.  Z^Act  IX  0/1847,  «.  7. 

The  Government  is  not  entitled,  under  cl.  3,  s.  4  of  Kegnlation  XI  of 
1886,  to  take  posseanon  of  Und  wfaioh  has  reformed  on  an  old  site  of  land 
belonging  to  another,  ftlthongh  the  refonnation  forms  an  island,  and  is 
anrrounded  by  a  channel  which  is  not  fordable. 

This  suit  was  brought  to  recover  possession  of  certain  land 
let  to  the  second  defendant  by  the  Government,  who  had  taken 
possession  of  it  under  s.  7.  'Act  IX  of  1847,  as  being  an  island 
in  a  navigable  river  within  ol.  3,  s.  4,  Regulation  XI  of  1825. 

The  plaintiffs  were  the  owners  of  DuUubpore,  which  con- 
tained the  main  land  of  Daveenuggur,  lying  both  on  the  northern 
and  southern  banks  of  the  river  Padma.  A  considerable  quantity 
of  the  plaintiff's  land  lying  on  the  northern  bank  of  the  river 
had  been  washed  away,  but  a  portion  of  tbe  land  so  washed 
away  gradually  reformed  on  its  original  site,  and  was  iaket 
possession  of  by  the  plaintiffs. 

After  this,  an  arm  of  the  river  commenced  to  flow  from  east 
to  .west  cutting  through  the  sandy  low  iand  of  Daveenuggur 
lying  to  the  north  of  the  aforesaid  reformed  land.  North  of  this 
stream,  which  waa  unfordable,  a  portion  of  the  ^maln  land  of 
Daveenuggur  had  been  left  in  its  original  state.  During  the 
survey  of  the  chur  lands  in  1867  and  1868,  the  lands  held  by 
the  plaintiffs  to  the  south  of  the  aforesaid  stream  as  reformed 
lands  of  Daveenuggur  were  entered  on  the  thakbust  map  as 
an  island,  chur    belonging  to  Government;   and  the  thakbust 

•Begular  Appeal,  No.  155  of  1873,  against  a  decree  of  the  Subordmate 
Judge  of  Slla  Rajshahje,  dated  the  11th  of  Maich  1873. 
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1874        saperintoDdent    passed    an    prder  on    the  29i;Ii  October  1868, 

Collector  of  directing  that  possession  should  be  taken  on  the  part  of  Grorem* 

EwsHAHTB    n,3^t      On  the  17th  July  1869,  the  said  land  was   let  out  in 

Bami  Shama-  ijara  to  Prannkisto  Sircar,  the   second  defendant,   who  'dispos- 

^BBA.       sessed  'the    plaintiffs.     The   plaintiffs  accordingly  prayed  for 

recovery  of  possession  of  the  aforesaid   land  alleged  to  be  an 

island  cbnr,  as  well  as  of  8,500  biga,s  o{  land  wliich  appealed  oH 

all  sides  of  tb^t  char* 

The  defence  was  that  the  land  was  land  to  ^hicb  the  Oorem* 
ment  was  entitled  under  Begulation  ^I  of  182&. 

The  Lower  Court  gave  the  plaintifE  a  deoree  ^  from  which  the 
Collector  appealed  to  the  High  Court. 

The   Senior    Government    Pleader   (Babod  i^ftnocla    Penad 

Banerjee)  for  the  app^ant. 

Baboos    Srinath    Doss   and    Mohini   Mohan    Boy   for    %he 
respondents. 

The.  Senior  Government  Pleader  contended  that,  under 
Regulation  XI  of  1825,  s.  4,  ol  S,  Gfovernment  was  entitled 
to  the  island  ohnr.  There  is  a  marked  difference  betweex^ 
els-  8  and  4.  This  Regulation  declared  explicitly  the  law  npon 
thQinalter,  and  so  it  remained  nbtU  Act  IX  of  1847.  3»  9 
of  tbJ^  Act  declares  that  no  miit  will  He  against  Goverp.- 
ment  except  as  regards  the  proprietary  rights  to  islands.  S.  7 
\>r07ideB  that  when,  on  inspection  of  maps,  it  appears  that  an 
island  has  been  thrown  up  in  a  large  navigaWe  river  liable 
to  be  taken  possession  of  by  Government  under  cl.  3,  s.  4 
fiQgnlation  XI  of  1825,  the  Local  Revenue  Authorities  shall  take 
possession  of  it.  S.  8  of  Beugal  Act  IV  of  1868  is  sabstitnted 
for  B.  7  of  Act  IX  of  1847,  and  does  away  with  the  necessity 
of  inspection  of  maps.  By  the  Regulation  and  Aots,  the  Local 
Revenue  Authorities  are  empowered  when  an  island  appear^ 
to  take  possession  of  it  on  behalf  of  Government,  they  are 
Wt  directed  to  inquire  w«iether  the  island  is  a  refom^atipn  on 
m  old  Bite  or  not.  Lands  which,  upon  an  inspection  of  the 
survey  map,  have  been  added  to  an  estate,  although  tbey  may 
be  a  reformation  npon    en  gld  aitp,  m  JidUe  tp  amsme^t 
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\md»v  B*  6;  Mb  IX  of  l84,7^Dewdn  Bamjewm   Sitigh  t.  Colled-       i^M 
ior  of  Shahahad  (V*  ^i^Z^IT 

AJl  the   case«»  hitherto,    with  one    exception^  have  been   on  Ramhahy* 

(1)  f^ore    6%r    lUchard  Couch,   Kt.,  ing,  remained  as  before   in  your   peU-  ^towDRwl*' 

<)«^  Jtwlfea,  anci  JtfA  /«sti  00  Aimlie  tbn  er*B  poBaeeBion."  Dbb«a. 

TMlUhil^ayisTt.  Therefore,    at  the  time  of  thepa^a.^ 

BBWAK    RA.M JBIVAN  SINGH   and  '^S;  ot  Act   IX  of    1847,  a    portion    of 

oTHiBB8<PLAiNTiFFai«.|TaB00LLK0*  *^®    ^^^  was  washcd   away    or  sob- 

TOEOFSHAHABAD(DBrKNDANT)«  n^o'god,     and   the   estate   which   waa 

A€C9tti^n-'VLrformation  on,     old  SiU—  ^^^^r^  »nd  the   eorveying   of  which 

J«8«tf9iNei»«e/  addUim  to  uUUpaifing  ^^  approved  by  g.   4  of  the  Act,  was 

Revenue  dir^cUy  to  Government — Jit-  t^o    estate  without    that  portion.    If, 

risdictipn  of  Civil  Courir—Immu**^^   of  ^8*®*^  of   there  being  a    reformation 

Ojfflcer  acting  in  good  Faith— Act  IX  (^  »«  "  stated,  there   had  been  a    further 

1847,88.6^9,  washing    away    or  submerging   of   the 

NoenitwilUieinaCiFilOonrttore-   ^^^  ^^^oh.    appeared    in   the    surrey 
cover  possession  of   lands  which    have  approved   by  the    Act,  the    proprietor 

authorities  after  an  inspectioD  of  maps    ^  ^*^^  claimed  a    deduction  from  the 
under  s.  6  of  Act  IX  ofl847;  although  jama     of     the    estate:     That    section 

JT^dwJS^gtol^^^^  on    inspection     of 

•KjanairatoiigiagtoaBotner.  ^ny    «uch  new  map,  it  shall    appear  to 

taboos   Mohesh    Chtinder   Choio^ry   the  local    Revenue   Authorities  that 

and  Somesk   Chunder  "hlitter    for  the  l»nd  has  been  washed  away    from,    or 

a}iper11ant.a  lout  to  any  estate  paying  revenue    di- 

Hiahoo  Annoda   Peiaad   Bane^ee   for  "^J  ,^    Qovernmen^    they   shall, 

tbe  respondlent.  ynOiout  h>s8  «f  time,  make  a  deduetion 

.  fi'om   the   Sudder   jama   of  the    said 

The   judgment  of     tbe   Coart   waa  estate  equal  to  somuoh  of   the  whole 

delivered  by  Sadder  jama   of    the  estate   aa    bears 

CouGB,    OJ.— TUb    ease    which     ja  ***  *^   whole,    the    same    proportion 

stated  in  tbe  plaint^   and    which  must  •"    *^®    Mofussil    jama  of     tlie   land 

for  the  purpose  of  this  appeal,  be    con-  ^^^    ^'®*^"     ***    ^^^    Mofussil     jama 

aideredtobe  the  true   state  of  facts,  of  the  whole  estate;  but  if  j the   Mofus- 

18,   that  "^'^m  the  time  of  the   decen-  afl  ]Ama  of  tho  whold  estate,  6r   of  the 

ntei   settlemeni  aAd    the  meabtitement  I^^  l^t  ouinot  be  ascertained  to    the 

of  1906   F.8.,   and   tot   m    limg    time  aatiafaotioa  ei  the  Local  Revenoe   An^ 

aablieq««ntly,  the  laad  bd  aattled   r»*  thoritiea,  then  the  said  Local   Bevenne 

mained  in  ita    priatiae  condition  with-  Authorities   shall   make    a    deduction 

oiht   tho   aligbtest  change  by   dilavion  from     the     ;Sudder      jama     of     the 

<ir  alluvion  ;  only  a  short  time  previous  estate  equal  to  so   much  of  the    whole 

to   the  survey  of  1844,    a   small  tract  Sadder   jama  of   the   estate   as   bears 

of  land  oat  of  the  aforesaid   land  waa  to  the  whole,    the  same    proporticn  as 

washed   away  and    submerged  by   the  thelandlostbears  to  the  whole  eatate." 

river,  but  whi6h  anba^quehtly  tefbrm-^  That  aeotiOa  having    prcnriddd    for  a 


•Regular  Appeal,  Ko.  220  of  1871,    against  a  decree  of  the   Subordinate 
Judge  of  Zilla  Shahafaad,  dated  tbe  12tb  Jaly  1871. 
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^^74        cL  I,  B.  4  of  Regulation  XI  of  182S.    The  first  case^  MunamiU 
OoLLBCToR  OP  Jmam   Bandhi    v.  Hergevind  Oho9e    (l)»wa8a    snit  about  Sir- 
Rajshahyb  ^^^^   boundaries :    Lopez    v.    Uaddan    Thakoar  (2),    waa    a 

KAKiSHAiiA-pj^ae    of    submersion,    and    went    upon    the    English   case   of 

S  OON  OR  VB  /  0> 

Dkbxa.      The  Kingy.  Lord  Yarlorough  {3),    Lopez  8  case  does    notupply 
to  an  island,  the  judgment  must  be  taken  with  reference    to  the 

loM  of  a  portion  of  the  ORtAte   appear-  ifcasit     appeared     on     the     fdnaar 

ing  upon    the    inspection  of  the    new  sorrey. 

map,     8.     6  provid'^B     that     "when-  It  appears   to  me  that  thia  is  a  eaao 

ever  on  inspection     of  any  such      new  coTning    within    a.    6,    where     powiv 

map  it  shall    appear  to  the    Local  He*  is  given   to  assess  the  land  which  had 

venae    Aathoritiea    that  land  has  been  been  reformed,    and    then    the    same 

added    to    any  estate  paying    revenue  section      ssys  expressly  that  the  orders 

directly    to    Government,    they    shall  of  the  Sadder  Board    of  Hevenne    ahall 

withoab  delay    assess    the    same  with  be    final  in  such  a  matter.    If  the  pre* 

a    revenne    payable    to    Government  sent   plaintiff  had  any  case*    at  all,    it 

according    to  the    rales    in  force    for  was    one  for  the   oonsideration  of  the 

assessing  allavial  increments,  and  shall  Sadder  Board  of  Revenoa  and    nol  for 

report    their    proceedings     forthwith  a  snit  in  a  Civil  Conrt. 

to     the     Sadder  Board  of     Revenae,  Besides    that,    the    9th    aeotion  sayS 

whose  orders  therenpon  shall  be  final.*'  that  no  action  shall     lie  against     the- 

T    think  that  we    most     read  these  Government   or  any   of  its   officers  on 

two  sections  together,  and  that     since,  aoooant      of     anything     done  io  good 

in  this  case,  there  has  been  an  addition  faith  in  the  exeroise  of  the  powers  con- 

to     the  estate,     appearing  npon     the  ferred  by  this  Act.    The  Collector  here 

inspection  of  the  new  map,      although  was     exercising    the  powers  conferred 

h  is,  as  atated  in  the  plaint,  a  reform-  by  the  6th  section  in  determining  that 
ation  npon  the  old  site,  it  comes  within    the  land  which  appeared  On  inspeotion 

8.  6  and  is  land  added  to  the  estate.  of  the  new  map  to  be   added   to     the 

The  decision  of  the  Privy  Coancil  (a)  estate   was    Ih^hle    to  assessment,  and 

is  a  decision     with  regard  to  the  pro-  was  nndonbtedly  acting  in  good  faith* 

party  in  the  land  which  is  so  reformed,  The  case     seems  to  come     not  only 

that  Is,     where  the   land,  which     waa  within  s,  6,  bat,  if  it  had  been    neces* 

formerly   lost   to   the     proprietor   by  sary     to  rely  npon     a.  9,  it  oomea  alao 

being   washed   away  or   anbroerged,  is  within  that,  as  a  ease  where  the  pnwsn 

reformed     npon  the  old  site     and  the  of   the    Aet  were  being  eoEeroiaed  by  . 

boundaries   can  be    traced  s   the   land    an  officer  of  Government  in  good  faith 

• 

so     reformed   belongs     to   him.    Bat  I   think,  therefore,  that  the   present 

that     decision   does     not     toach  the  suit    will  not  lie,  and,  that  the  Judg^ 

.  constraction  of    this  Act,  which  seems  ment   of  the    Lower  Coort  dismissing 

to     have  been     intended  to     provide  itonghttobe  oonfirmed.    The   appeal 

in  a  simple  way  for  the  case  where,  upon  will  be  dismiased  with  oosta. 

the   inspection    of    the  new  map,  there  ^1)  4  Moore's  1.  A.,  403. 

appears  either  to  have  been   a    loss    of  (2)  6  B.L.  R.,  521. 

Und   to   the  estote   or  an  addition  to  (3)  2  Bligh,  N,  S.,  U7* 

(a)  Lop99  T.  Maddwh  Thakooft  5  B.  L.  R.,  521. 
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mailer  which   was  tiien   before   the  Courts  namely    the   qaes-       1^74 
tion  whether  land  waa   an  accretion  or  not.    The  same  question  Oolmotobof 
-was  involved  in  Pahalwan  Singh  y.  Maharaja  Uuhessur  Buh9h  KmHABTB 
8in0    (1) ;    see   also   Bomanauth    Thakoor  y.   Chundemarain  Bami  Sa4au- 
Ckowdhry  (2),     A.  detached  char  does  not  always  belong  to  the    "S^^*** 
riparian  proprietor-^Sfde  JBckowrie  Sing  v.  RteralaU  Seal  (8). 

The  case  of  Dewan  Eamjetoan  Singh  r.  OoUecttn'  of  Sha» 
hdbad  (4),  shows  that  the  principle  of  Lopez's  case  is  not  appli. 
cable  to  all  cases  of  accretions  and  reformation^  and  it  is  snbmit- 
ted  that  the  decision  in  Mani  Lall  8ahu  v.  Collector  ofSarun  (6) 
in  which  it  was  assumed  that  it  does  apply  to  all  snch  casesj  is 
wrong.  The  Regnlation  is  explicit  and  deari  and  if  it  is  consi- 
dered that  Lopez  y.  Maddan  Thahoor'{6),  does  ^oyem  soch 
cases  as  the  present,  the  Regulation  will  cease  to  have  any 
force. 

Baboo  Srinaih  J)a88  for  the  respondente.««-»TIie  plaintifia 
haying  all  along  paid  the  Goyemment  reyenne^  there  was  no 
abandonment  of  the  portion  which  had  been  washed  away,  and 
theref ord  the  case  does  not  come  within  the  exception  mentioned 
in  Lopez  y.  Jf addan  Thakoor  f6),  and  it  is  submitted  the 
principle  of  that  case  applies. 

Begulation  XI  of  1825  does  not  apply  to  lands  which  have 
been  formed  on  sites  belonging  to  others :  this  is  clear  from 
the  preamble ;  see  also  Nogender .  Ohunder  Ohoae  y.  Mahomed 
Haof  (7) ;  therefore  the  present  case  does  not  come  under 
cl.  3  of  8.  i,  Regulation  XI  of  1825^  but  under  cL  5.  Act 
IX  of  1847  makes  no  change  in  the  law,  bat  only  in  the  rules 
of  procedure ;  so  also  Bengal  Act  I Y  of  1868.  The  case  of 
Dewan  Ba  mjewan  Sing  y.  Collector  of  Shtihdbad  (4)>  decides 
that  no  su  it  will  lie  to  establish  proprietary  rights  under  Act 
IX  of  1847.  No  doubt,  the  Priyy  Council  cases  Which  haye 
been  cited,   went  upon    cl.  1  of  s.    4,  but  the  principle  of  them 

• 

(1)  9  ILL. E.,  150.  (5)  6  B.  L.3.,  App., d3. 

(2)  March ,  136.  (6)  5  B.  L.  B^  521. 
(8)  12  Moore's  i.  A.>  136.  (7)  10  B.  L.  K,  406. 
(4)  Antff.  p.  221. 

31 
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1874       applies  to  cases  where  the  site  remains  in  the  original  owner, 
CoLLBCTOBoF  no  matter  whether  it  is  covered  with  water  or  not. 
Bajbhahyb       fjijjjg  ^^g^  jg  precisely  similar  to  that  of  Mani  Lall  Sahu  r.  ' 
JtAKi  dEAUk'ijolleotor  of  8arun  {1),  which  it  is  submitted  should  govern  it. 


0OONDRBB 
DXBSA. 


Baboo  Mohini  Mohun  Boy  on  ihe  same  side.  * 

The  Senior  Xjovernment  Pleader  in  reply  :— 

Cur.  cidv.  vulL 

The  following  Judgements  were  delivered:— 

BiROH,  J. — It  has  been  admitted  before  ns  by  the  Govern- 
ment Pleader  that  the  lands  in  dispute  are  identical  with  the 
^diluviated  lanjds  of  Daveenuggnr,  and  that  they  have  formed 
on  the  old  £ite  of  the  village  which  belonged  to  the  plaintiffs' 
estate.  This  being  so^  all  that  we  have  to  consider  in  this 
appeal  is,  whether  the  fact  of  the  land  forming  as  an  island 
gives  the  Government  a  title  to  it  under  cl.  -3^  s.  4,  Begulation 
il  of  1825. 

• 

In  this  case  we  are  fortunate  in  having  a  series  of  authentice 
vnaps  prepared  by  the  survey  officers  from  which  we  are  able, 
without  difficulty^  to  trace  the  changes  that  have  taken  place 
in  the  course  of  the  Ganges^  within  the  last  sixteen  years  in  the 
tract  wherein  the  land  in  dispute  is  situated.  These  maps 
conclusively  show  that  the  Ganges  first  encroached  on  the 
plaintiffs^  land;  that  it  divided  itself  for  a  time  and  threw  out 
a  new  arm  or  sota;  that  the  nmin  channel  again  receded  leaving 
the  site  of  the  diluviated  portion  of  Baveenuggur  washed  on  the 
one  side  by  the  main  channel  of  the  Ganges,  and  on  the  other 
aide  by  the  new  arm  or  sota.  As  the  river  has  receded^  this 
arm  has  naturally  been  drying  up.  At  the  time  when  this 
arm  was  supposed  to  be  not  fordable,  the  Collector  stepped 
in  and  resumed  the  land  as  an  island  chur>  and  we  are  now 
called  on  to  determine  whether  the  GoverDment  had  any  rights 
assuming  that  the  sota  was  not  fordable^  to  take  possession  of 
this  land.  In  the  case  of  Nogender  Chunder  Ohose  v.  Mahomed 
Esof  (2),  their  Lordships  of  the  Privy  Council  thus  observe:— 
No  express  provision '  is  made  for  the  case  of  land  which  has 

(1)  6  B.  L.  B.,  App,.  93,  (2)  10  B.  L.  E.,  406,  see  p.  ^9 
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been  lost  to  tlie  original   proprietor  by  the  encroachmont   of      ^^^ 
the  sea   or  river.     Bat  on  the  other  hand,  there  is  nothing  to  ooixictor  ov 
'take  away  or  destroy  the   right  of.  the  original  proprietor  in  ^^''^^^h^ 
such    a    case  ;    which    must,   therefore,    be  determined  by  the  B-aki  SHAMi- 
gej^eral  principles  of   equity   or  justice  under   the   5th   rule,      p^b^a. 
That  the  right  of  the  proprietor  in  the  case  last  put  exists  and 
is    recognized     by    law   in  India  is   established   by  at   least 
two  cases  decided  at  this  Board  and  therefore  binding  on  their 
Lordships,  viz.,  the  case  oiMussumat'  Imam  Bandhi  v.  Hergovvnd 
Ohose  (1),  and  the  recent  case  of  Lopez  r.  Maddan  Thakoor  (2), 
decided  on  the  11th  July  ISTO.'*- 

In  Lopezes  case  it  was  remarked  that  no  principles  of  equity 
would  give  the  plaintiffs'  property  to  the  defendant.  So*  in 
this  case  whoever  was  the  owner  of  the  land  before  the  inun« 
dation  and  formation  of  the  eota,  remained  the  owner  while 
%he  site  was  submerged  and  after  it  became  dry ;  all  that  has 
to  be  ascertained  in  a  case  of  this  description  is  to  whom  does 
the  site  belong.  It  is  not  denied  that  the  site  of  plaintiffs^ 
village  Daveenuggur  and  the  land  in  dispute  are  identicaK 
External  marks  there  may  be  none^  but  the  identity  of  the 
site  is  clearly  established  by  the  maps,  and  the  objection  Urged 
in  the  lower  Court  by  the  Collector  against  the  identity  has 
been  very  properly  withdrawn  here.  This  being  so,  there 
can  be  no  doubt  that  the  lower  Court  has  correctly  applied 
the  law  in  holding  that  the  submergence  of  the  site  did  not 
deprive  the  plaintiffs  oE  their  property.  That  site  formed 
part  of  their  perman^itly  settled  estate,  and  they  oontinned 
to  pay  their  full  quotta  of  Q-overnment  revenue,  although  the 
village  was  submerged.  As  soon  as  it  re-appeared  and  was- 
taken  possession  of  by  Grovernment  as  an  island,  the  plaintiffs 
took  a  lease  from  Government  that  the  property  might  not 
pass  into  other  hands*  They  have  now  succeeded  in  showing 
that  the  land  belonc^s  to  them  and  not  to  Government,  The 
appeal  of  the  Government  must  be^  dismissed  with  costs.. 

KxKP,  J. — I  concur  in  the  decision*  just   delivered   by    my^ 
learned  colleague.    The   Qovernment  took   possession  of  th* 

(1)  4  Moore'sL  A ,  40a.  (2)  6  B.  L.  B.^  521. 
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isy4       disputed  lands  nndfir  s,  7,  Act  IX  of  1847  ;  s^e  tihe  proceed- 

OoLLmmotL  OF  ^S^ ^*  ^®  Superiritendent  of  Dearah  Surveys. of  the  29tli  of 

Bajshahtb   October  1868^  pages  2  and  3^  Appendix  No.  1  of  the  printed* 

Rani  &iAitA-  ^^^*    ^^^  B.  7,  Act  IX  of    1847^  refers  to  lands  which  aia 

^d'm^     ^'  liable  to  be  taken  possession  of  by  Oovemment  under  cL  3^ 

8*  4|  Regnlation  XI  of  1825t''  and  I   am    clearly  of  opinion 

for  the  reasons  given  in  the  judgment  just  delivered  by  my 

learned  colleague,  in  which  I  entirely    concur^  that  the  landa 

in  dispute  are  not  liable  to  be  taken  ■  possession  of  by  Govern* 

ment  under  s.  7,  Act  IX  of  1847.    The  case  of  Mani  Loll  Baku 

V.  Oollector  ofSarun  {1),  also  supports  the  view  which  we  have 

taken.    In  that  case  Jackson^  J.,  had  before  him  the  paee  of 

Iropes   V.   Maddan   Thakocr   (2),  although  he    had    not  the 

later  case  decided  by  the  Privy  Council  of  NogmuUr  Chunder 

Qhase  V.  Mahomed  Eaof  (S)j  at  the  time  he  passed  tbat4ec}«^ 

sion.    The  Pleader  for  Government   admits  that  the  case  of 

Mani  Lull  Sahu  v.  CoUeetor  cfSarim  (1),  is  against  him,  and  he 

has  not  been  able  to  show  us  aoy  decision  taking  a  contrary 

view.    I  woold  dismiss  the  appeal  with  costs. 

Appeal 


PBIVT  COUNCIL. 


p.  C .•         MOULYI  MAHOMED  SHUMSOOL  HOODEB  and  othbbs  (Dxriid- 

I?74        ANTB)  V.  SHEWUKBAM,  aliat  BOY  DOOBGA  PBBSHAD  (Plaikxot)  ♦ 
July  16. 


w 


[Or  appeal  from  the  High  Court o!  Judicature  aiFort  William  hi 

CwMtfuUion  of  Hindu  WiU^Alienaiion  hy  JSindu  Widow-^Liahiliiy  qf 

Bevertioner  to  repay  FwrchtMer, 


A  Hindu*  by  e  petition  to  the  Oollector  of  Patna»  recited  the 
son»  o£  his  brother  without  lesving  issue,  bis  brother's  wife,and  his  own  wif  e» 
and  then  proceeded  to  disposei  as  if  by  testament,  of  bis  property  as  fol- 
lows.   MOnly  J)  Ki  widow  of  my  son»  who,  too^  excepting  her  two  daughters 

*Pfe«e»<:*SiB  J.  W.  Colviub,  Sis  M.  E.  Sdcth,  Sm  B.  P.  Oolubb* 

and  8iB  L.  Pbxim 

(1)  6  B.  L.  B. ,  App.,  93.  (2)  5  B.L.  B^  531. 

(3)  10  B.  L.  Bo  406. 
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bmm  ^  k«r  w^mb,  8  andD^  has  no  other  heirB»is  m j  heir.    Except  D  K        IS74 

now  oth^r  is,  nor  shall  be,  my   heir  and  mahk Farthenoore,  to  the  "^owtvT^ 

,   fl(u4  D  JT*  too  these  very  two  daughters  xiamed  above,  together  with  their    Maboiibd 
children  who  after  their  marriage  may  be  given  in  blessing  to  them   by     ^Hoomr^ 
.  God  Ahnighty,  are  and  shall  be  heir  and  malik."  v, 

^  K  surrived   the  testator :   S  predeceased  him   without  issue :   D  Bhxwuicram. 
Burnved  him  and  th«i  died  leaving  S  B,  her  <toly  son  and  heir.    D  K. 
•  in  1854,  after  the  testator's  death,  sold  part  of  the  lands  mentioned  in  the 
pelition  to  M  lor  Be.  41,000,  d  which  Hs.  14,000  were  devoted  to  pay  o£E 
a  morti^age  thereon, 

ina  Boitby  S  B  against  If  and  D  E,  to  protect  his  future  right  and 
title  to  the  property  sold  by  cancelment  of  the  deed  of  sale,— A«2(2,  that  the 
intention  of  the  testator  must  be  construed  to  have  been  that  D  K  should 
not  take  an  absolute  estate,  but  'that  she  should  be  succeeded  therein  by 
lier  two  daughters  (I ).  B  K,therefore  could  not  convey  to  M  an  estate  beyond 
her  own  life,  and  8  B  was  entitled  to  a  decree  declaring  his  right  to  the 
jproperty  on  the  death  of  D  K,  credit  being  given  to  M  for  the  Bs.  14000 
paid  by  him  in  respect  of  the  mortgage,  which  otherwise  S  B  would  have 
had  to  redeem. 

Apfsai;  from  a  decision  of  the  High  Conrt  at  Calcutta  (Couch, 
C.  J.,  and  Mitter,  J.,  Bayley  J.,  diaaenting),  dated  the  13th 
September  1870,  varying  a  decree  of  the  Judge  of  Patna,  dated 
the  31st  December  1869. 

The  plaintiff,  who  was  the  great  grandson  of  one  Roy 
Hurnarain,  a  Hindu,  sued  to  set  liside  a  sale  by  his  grandmother 
Kani  Dhnu  Kownr,  who  was  the  widow  of  Hurnarain's  son  Roy 
Ealika  Pershad,  and  for  a  declaration  of  his  right  to  Hur- 
sarain's  estate  aftei*  Bani  Dhun  Eowar's  death.  Boy  Ealika 
P^ahad  died  before  his  faiJier ;  and  at  the  time  of  the  petition 
of  Horoarain  hereinafter  mentioned,  the  only  members  of  his 
family  living  were  Rani  Ohan  £]owar  and  her  two  daughters 
'Bihi  Sbitaboo  and  Bibi  Pularee,  both  of  whom  were  them 
apparafttly  nomarried.  On  the  16tb  of  August  1830,  Humarainj 
who  had  a  net  income  of  about  Bs*  80,000  per  annntn^ 
filed  a  petitiou  in  the  Court  of  the  Collector  of  Patna,  in  whioh^ 
after  reciting  that  be  was  entitled  to,  aud  in  possession  oU 
certain  ancestral  property,  movei^ble  and  immoveable,  in  the 
district  of  Bebar,  be  stated  that*- 

*  Aa  in   the  year  1229  Fnsleoi   Boy  KiOika  Fershftd, .  iny  mxhs  died 
fu;^d  recently  in  the  year  1237  fusl^e,  Boy  Ounga  Pershad  by  yoauger 

(1)  See  Fro9Wimo  Coamar  Ohoae  v.  Tarruchnath  Siriary  10  B.  L.  K-,  267* 
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1874        brother  witH  his  wife  died  without  leaving  issue,  and  my  wile  tecr '  dtai 
""HiooLVi       before,  only  Mnssainat  Kani  Dhun  Kowur,  widow  of  Roy  Kalilm  Perehad 
Maboumd     my  deceased  son  above-mentioned,  who,  too,  excepting  her  two  daughleini  • 
^U^^B^     bom  of  her  womb,   MussumatBibi    Shitaboo  and  Bibi  Dnlaree,   haa  qo 
V.  other  heirs,  is  my  heir.    Except  Mussumat  Bani  Dhnn  Kowor  aforesaid, 

*  Sbbwuksam.  none  other  is  nor  shall  be  my  heir  and  malik  ;  accordingly  in  the  poti 
tion  perused  by  the  Court  on  the  16th  of  the  month  of  April  I830i  A,  p.> 
information  about  this  I  have  before  given  to  the  Hasnr  (preseftoe^)* 
As  this  borrowed  life  cannot  be  depended  upon,  therefote  ii  is  hoped 
by  courtesy  and  condescension  that  the  name  of  the  pelitioaer  being 
expunged  from  the  column  of  the  proprietorship  and  malgnBan  of 
the  rent-paying  villages,  and  villages  and  gardens  rent-free^  detailed 
below,  in  the  district  of  Fatna,  that  of  Mussumat  Bani  Dhan-  Kownr- 
widow  of  Boy  Kalika  Pershad,  my  deceased  sou  above-mentioned,  be 
inserted  in  the  place  of  my  name  as  regards  proprietorship  and  malgn- 
zari.  Furthermore,  to  the  said  Mussumat  Bani,  too,  these  very  two 
daughters  named  above,  together  with  their  children  who  after  their 
marriage  may  be  given  in  blessing  to  them  by  God  Almijfj^hty^  ove  and 
shall  be  heir  and  malik.  And  the  other  is  this :  during  my  lifetime,  as 
respects  the  management  and  carrying  on  of  the  affair  of  the  villages 
and  suits  and  the  management  of  the  domestic  affair*,  my  control  over 
the  same  shall  eontisRieas  iirisby  dastur  (custom.)/' 


On  the  Srd  of  October  1880»  by  order  of  the  ColTector,.  Eoy 
Hornarain's  name  was  expuoged,  and  that  of  Bani  DhaA 
Kowar  substituted  in  the  records  of  the  Collectorate.^ 

Bibi  Shitaboo  died  sobseqiienUy^  on  tho  let  of  March.  ISSSi, 
and  Boy  Hurparain  died  on  tho  1st  of  Marob  1838* 

Bibi  Dularee  died  the  19th  of  November  1 847,  leaving  her 
husband^  Boy  Luchmnn  Perahad,.  and  an  infant  son^  named 
Shewukram,  bora  the    lOtb  May    1847. 

*  On  the  12th  of  September  lf854,  Bani  Dhnn  Kownr^  alleging 
ihat  she  wanted  money  to  pay  off  debts  and  meet  pressing 
necessTtieR  of  hereself  and  the  famify,  executed  a  mnkhtarnama« 
nnder  which,  on  the  13th  of  November  18S4»  the  lands  mentioned 
therein,  being  the  subject  of  the  suit  out  of  vrhich  this  appeal 
arose  and  being  comprised  in  tbe  said  petitian  of  Boy  Hurnarain, 
were  sold  to  the  defendant  Mahomed  Shumsool  Hooder,  foi^ 
Bs.  41,000.  The  latter  paid  the  purehase-money,  devest- 
ing Bs.   14,000,   part   thereof >  ta  the   repayment   of  a  morfr^ 
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gage  ftttbaisting  upon  Uie  said  lands,  and  took .  possession  of  the       i»74 
lands.    Besides  this  mortgage    debt  the  only  debts  shown  to     m^7vi 
^xist  were  one  of  Rs.  10,000  contracted  by  Hnrnarain  and  others^    ^hovkp 
amounting  to  Bs.  4^000  contracted  after  his  death  by  Bani  Phun      Hoodkb 
Eowur.    Another  debt  of  Bs,  22.000  had  boon  paid  off  before  ^      ^ 
the  Bale. 

Of)  the  28rd  of  April  1868^  Shewakram  brought  the  present 
snit  in  the  Zilla  Court  of  Patoa  against  Mahomed  Shnmsool 
fiooder  and  Bani  Dhun  Kown  r^  for  an  order  declaratory  of  hia 
future  right  aud  title  to  the  said  lands^  and  for  caucellation 
of  the  deed  of  sale. 

On  the  1st  of  September  1868  the  Judge  dismissed  the  suit» 
but  after  remand  by  the  Bigh  Courts  hey  on  the  31st  of 
December  1869,  decreed  that  the  plaintiff,  after  paying  the 
consideration  money  (meaning  the  Ks.  41,000),  should  hav^ 
possession  of  the  ]ands  after  the  decease  of  Bani  Dhun  Kowur* 

On  the  13ih  of  September  1870  the  High  Court  decreed  that 
the  plaintiff  was  entitled  to  have  the  sale  of  the  13th  of 
November  1,854  set  aside,  and  his  right  and  title  to  the  lands 
declared,  on  payment  of  the  sum  of  Bs.  14«00  only  (1). 

The  defendants  appealed  to  her  Majesty  in  Council,  and  the 
plaintiff  entered  a  cross-appeal  against  so  much  of  the  decree 
-as  directed  the  Bs.  14,000  to  be  paid  by  him, 

Mr.  heiih,  Q.  C,  for  the  appellants,  contended  that,  accordin|^ 
to  the  true  construction  of  the  petition  of  the  16th  of  August 
1830  (which  had  been  treated  as  of  the  nature  of  a  testamentary 
deposition),  -Bani  Dhun  Kowur  had  become  on  tlie  death  of 
Boy  Hnrnarain  absolutely  entitled  to  the  lands  in  dispute,  with 
full  power  of  alienation.  The  respondent,  as  presumptive  heir 
of  his  maternal  grandmother,  was  bound  by  her  acts.  The 
deed  of  sale,  having  been  executed  to  meet  necessities,  ought 
not  to  be  cancelled  as  against  a  bond  fde  purchaser  for  value. 
If  set  aside,  it  ought  to  be  on  terms  of  restoring  the  purchases 
mon  ey  to  the  vendors,  as  decreed  by  the  Judge  of  Patna.  On 
the  construction  of  the  deed  he  referred  to  Chatter  Lall  Sing  v. 
i3hewukram  (2). 

(1)  7  B.  L.  B.,  700  note.  (2)  5  B.  L.  B.,  123. 


S30  BENGAL  LAW  BSPORTS*  [VOL.  XIV. 

l^^  '  Mr.  S.  Harrvfofi.  on    the  Bamo  side,  referred  to  OtoekeU  r* 

MouLn  Crockett  (1)>  and  SaUrt  ▼•  Heape  (2).    The  Coorts  below  adopted 

^h'^'booii  ^^  converse  r  ule  of  confitmction  to  that  laid  down  in  Httmier^ 

HooDBB  ton  Y.  Humberston  (Z),  and  Spalding  y*  SAaZfn<r(4)' 

v. 

Mr.  Field  Q.  G.  and  Hr.  Doyne  for  the  respondentia  con- 
tended that  according  to  the  trne  construction  of  the  petition^ 
the  daughters  of  Bani  Dhua  Kownr  either  took  an  absolute 
joint  estate,  or  estates  for  life  with  remainder  absolntely  to  the 
heir  of  th  e  survivor ;  and  that  the  appellant  purchased  onlj  the 
rights  of  the  Bani,  and  thereby  acquired  no  title  as  against  the 
veBpondent.*— :!rreei9»tt^^y  Babutty  Doe$ee  v.  Sibchunder  MulUek  (5)  j 
Farther  there  was  no  evidence  of  the  sale  having  been  made 
under  necessity. 

Mr,  Leith,  Q.  C,  in  reply. 

The  judgtnent  of  their  Lordsbips  was  delivered  by. 

8iB  RofiBRT  COLLIXB — In  this  case  a  Hindu  widow  lady,  oC 
the  name  of  Kani  Dhun  Kownri  in  the  year  1854|  sold  aa  estate 
to  the  defendant  by  a  conveyance  in  which  she  purported  to 
give  him  an  absolute  title, — what  we  should  call  in  this  countiy 
an  estate  in  fee  simple.  Her  grandson,  on  coming  of  age,  a- 
great  many  years  after,  brings  a  suit  for  the  purpose  of  having 
it  declared  in  hi  s  favor  that  this  lady  had  only  the  power  to  grant 
a  life*estate»  and  that  after  her  death  he  wad  entitled  to  an  estate 
in  remainder. 

The  question  depends  upon  the  construction  of  a  petition 
presented  by  Boy  Hurnarain  to  the  Collector  in  the  year  1830, 
which  has  been  treated  by  both  sides  in  this  litigation,  and  by 
both  Courts,  as  in  the  nature  qt  a  testamentary  instrument. 
The  state  of  the  family  of  Boy  Hurnarain  at  the  time  of  hia 
presenting  this  petition  was  thia :  There  were  living  only  the 
before-mentioned  Bani  Dhun  Kowur,  the  widow  of  bia  son 
Boy  Kalika  Persad,  and  her  two  daaghters  by  that  eon,  Bibi 
Shitaboo  and  Bibi   Dularee,    who  at    that  time  (1830)  af^ear 

(1)  2  Ph.,  553.  (4)  1  Vem.,  301. 

(2)  27  Beav.,  553.  (5)  6  Mopre's  I.  A.,  1. 

(3)  1  P.  Wms.,  332. 
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to  have  been  nnmarrted.  That  being  the  state  of  the  family,  ^W4^ 
Harnamin  makes  this,  which  most  be  now  considered  as  a  testa*  Moulvi 
mentaiy  instrament.  He  first  recites  that  the  property  of  which  ^^^^^^^ 
he  is  about  to  dispose  was  ancestral  -  property ;  he  recites  the  Hoodbk 
death  of  his  son  Boy  Kalika  Pershad,  and  the  death  of  his  own  8Hswt7KBAH« 
wi(e,  and  he  recites  that  the  widow  of  his  son^  Bani  Dhnn 
£ownr^  was  alive,  that  she  has  no  heirs  except  her  two  daughters, 
Massomat  Bibi  Shitaboo  and  Bibi  Dularee,  her  daughters 
by  his  son,  who  would  be  her  heirs.  He  then  uses  expressions 
which,  if  they  stood  alone,  would,  in  their  Lordships'  opinion, 
show  that  he  intended  to  make  an  absolute  gift  to  Bani  Dhnn 
Kowar.  The  expressions  are  these :  ''and  my  wife  too  died 
before,  only  Mussnmat  Bani  Dhnn'  Eowur,  widow  of  Boy 
Kalika  Pershad,  my  deceased  son  above-mentioned,  who  too, 
excepting  her  two  daughters  bom  of  her  womb,  ICnssnmat 
Bibi  Shitaboo  and  ;Bibi  Dularee,  has  no  other  heirs,  is  my 
heir.''  And  then  he  farther  goes  on  to  say,  ''except  Mussn- 
mat Baai  Dhnn  Eowur  aforesaid,  none  other  is,  nor  shall 
be,  my  heir  and  malik.''  He  proceeds,  however,  to  again  refer 
to  the  daughters  of  Bani  Dhnn  Eowur,  whom  be  had  before 
mentioned ;  it  can  scarcely  be  assumed  without  some  purpose, 
for  he  goes  onto  say,  ^'Furthermore,  to  the  said  Mussnmat 
Bani,  too,  these  very  two  daughters  named  above,  together 
with  their  children,  who,  after  their  marriage,  may  be  given 
in  blessing  to  them  by  God  Almighty,  are  and  shall  be  heir 
andmalik.''  There  is,  indeed,  another  translation  of  this  docu' 
ment,  which  has  been  referred  to  in  another  case,  but  inas- 
much as  this  translation  appears  to  have  been  agreed  to  by' the 
parties,  their  lordships  think  they  must  adopt  it. 

It  has  been  contended  that  these  latter  expressions  qualify 
the  'generality  of  the  former  expressions,  and  that  the  will,  taken 
as  a  whole,  must  be  construed  as  intimating  the  intention  of  the 
testator  that  Mnssamnt  Bani  Dhun  Eowur  should  not  take  an 
absolute  estate,  but  that  she  should  be  succeeded  in  her  estate 
by  her  two  daughters.  In  other  words,  that  she  should  take  an 
es  tate  yery  much  like  the  ordinary  estate  of  a  Hindu  widow. 
In  construing  the  will  of  a  Hindu  it  is  not  improper  to  take 
i  nto  ppnsideration  what  are  known    to  be  the    ordinary  notions 

32 
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1B74  «nd  wishes  of  Hindus  with  respett*  lo  the  ddTolotioA  of  piropertj. 

MoiTLvi  I^    i^fty  1>^    ftssamed   that  a    Hindu  generally  desires  that    an 

fi^^uMflcS  ®®***®>  especially  an    ancestral  estate,    shall   be  retained  in    his* 

iiooDsk  family ;  and  it  may  be  assumed  that  a  Hindu  knows  that,  as  « 

Bnicmnc&AU.  general  rule  at  all  events,  women  do  not  take  absolute  estates 
of  inheritance  which  they  are  enabled  to  alienate.  Having 
reference  to  these  consideratiohB,  together  with  the  whole  of  the 
will,  all  the  expressions  of  which  mtist  be  taken  together  without 
any  one  being  insisted  upon  to  the  exclusion  of  others,  their 
Lordships  are  of  opinion  that  the  two  Courts  in  Iddia,  who  both 
substantially  agree  upon  this  point,  are  right  in  construing  the 
intention  of  the  testator  to  have  been  that  the  widow  of  his  son 
should  not  take  an  absolate  estate  which  she  shoald  have  power 
to  dispose  of  absolutely,  but  that  she  took  an  estate  object  to 
Iter  daughters  succeeding  her  in  that  estate  ;  whether  dnccteding 
her  as  heirs  of  herself  or  suoceedin^  her  "as  -  heirs^  of  the  original 
testator  isxiomateriaL  It  wo^ld  .appear  that^tb^  ies&tof  ^ts&a 
tiieword'^heir'' aseigoifying  the  persoaiv^o  iatd'  tak^imiae- 
•diatelyioi  euQoe8sion;to  another;  thdt  Ha  applies  into  the*  Bani 
as  the  ilersoa'whoia  to  totkeiu'imi^edii^tf  sn^ccess^on  tl>  him,  and 
to  the  two  daugh^ES  jas  the  per^ops  who  ac ^  ,  immediiM^ly  to 
«ucpeed  to  the  Baui ;  and  their  Lordships  l^i^  that,  viewjUig 
the  will  410  awhole^.  when  he  naes  the  ^  expr^fsion,  ^^ei^cept 
'MnssuHkAt  Bani  Dhaii . Kowwr.  afpreseiid*  ;ftOB^,  oth^r  is  i^r 
ah^U  b^my  fheir 'lytd.  mftllk,''  it  m^  ^  l^ii^iy  ooQstrDiSd  as 
meaning  that  she  shall  take  a  life-inteiicst  immediatejl^  euedsed- 
ingham,  without  that  iatereet; being  sharediby  hei^  d^ughjere  or 
by  miy  other  perioui 

On  the  whole,  therefor^i  although ,  tindoub  tedly  there  te  qome 
difficulty  in  coukltrtiing.  this  teatamentary  document,  their  Loa^d. 
ships  are  of  opinion  that  the  Indian  Oonrts  have  ^been  right  in 
construing  it  as  not  giving  an  edtate  tif  iaheritaiiCe  to  the  Bani 
which  she  was  able  absolately  to  alienate,  ifthat  bo  so,  her 
daughters  under  this  will  take^  iKfter  her,,  and  the:  qujestiod  ^as 
been  raised'  whether  they  ta  k^  as  joint  t^iyan ta  or  tenuite  in 
common^  The  High  Cornet  appeai:  to  aiipposB  that  th^y  would 
take  as  joint  tenants^  but  ipaamuch  as  one  of  these  daoghtere 
died   before   the  testator,    this  question   becomes   immaterial , 
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because  in  either  xsasa  thia  pUntiff.  would  be  the  heir  and  Would       ^^ 
be  entitled  to  institote  thift  action. '  Moulvi 

*  H  A  Hoif  SB- 

It  follows  that  the  Bani  coald  not  convey  to  the  defendant^    HShumsool 

who  mu8t.be  taken  to  have  been  a  bond  fide  purchaser,  having  Hoodbb 
paid  the  full: vajue- (although  he  does  not  appear  to  have  made  8aKwuuu% 
any  iiiquiiiefr  fi»*to  wfaeifaer  or  not  the  Baiii  did  poaseBs  a 
JKiwer^'  nnui^iial  in  H4ndu  ladies^  of  making -a  conveyance' of  aii 
estate  in  iee  simple)^  an  estate  beyond  her  own  li£e>  t&iid  timft 
Ifae  ^faiattifi  is  entitled  to. a  decree  to.  the*  effe^  tlubt^aftoriieBT 
d^alih  the  pru^pert^-.belopga  to  bm^ 

But  then  corned  the  'question  as  to  what  terms  thid  decree- 
in  his  favor  shalf  be  snbject  to*  The  Court  below  in  India 
were  of  opinion  that  he  sKouId  only  be  entitled  to  recover 
the  property  aft^r  tl^e  Hi^ni^s  death  on  payment  of.ibe  full 
pnrchase-9iQney*  The  Sjgh.  Court  varied  the  depree  so  far 
ae  to  declare  that  he  should  .be  entitled  tp  ijl^  ^upqn  the  paypi^int 
of  a  mortgage  upon  the  f^^operty  fqr  Bs*  14,000,  which 
appears  to  have,  been  an  ezistiug  ];nortgage.  at  the  time  of  tho 
ponveyance  in  18^4.  .  A  further  ,  question^  however,  haa  beei^ 
raised  on  the  p^^rt  of  the  appellants^  The  appellants  Bay>. 
^hat  assuming  this  mortgage  to  have  existed,  and  thai  there- 
were  some  delfts  due  at  the  time  of  the  conveyance  on  the  part 
of  the  testator,  that  then  the  widow,  would  be  enabled  to  convey 
an  absolute  estatte.  Their  Lordships  cannpt  subscribe  *to  the^ 
proposition  as'  so ,  sj^ated.  They  apprehend  the  law  to  be  this  *• 
that  Ham  Phun  tCowur,  who  may  be  considered  as  very  much 
in  the  position  of  a  Hindu  widbw^  m^ht  have  sold  the  estate 
absolutely  if  it  could  have  been  shown  (and  the  burden  of 
showing  this  Is  upon  the  purchaser)  that  to  convey  such  an  ab<*^ 
solute  ei^tate  was  necessary  in  order  to  pay  the  debts'  6f  tha 
testator,  and  was  for  the  benefit  of  his  estate  generally.  4n 
their  Lordships'  opinion  there  is  no  such  prb6f  whatevet  in  thi^ 
ease.  It  appears  that  thb  testiator  possessed  an  inoome  of  sbihe-^ 
where- abdut  a  lakh  6f  rapees,  minus  the  G:0:vernment  revenno 
of  Bs.  20,000«  leaving  hfm  an  inoome  in  roond  nnntbers  of 
about  £8,000  per  antum.  He  is  shown  at  the  time  of  bia  death 
to  have  owed  a.c4r(»in  debt  of  Rs.  9>OQ0«  whioh  was  snbse* 
quently  iucreased  to  Ks,  22,000,  and  was  paid  o£E  in  another  way  ; 
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1874       iheretore  we  hare  nothing  to  do  ^th  that.    He  is  also  shown 
MouLvi     to  have  owed  a  debt  of  Rs.  10,000  at  the  lime  of  his   deaths 
Mahombo    |.^^|^  jg  £L000.    A  man  with    an  income  of  £8,000  a  year   is 
HooDER     shown  on  his  death  to  have  owed  a  snm  of  £I,000|  and  it  is 
0HVWUKRB1I.  pretended  that  sixteen  years  afterwards  a  necessity  arises  for  sell- 
ing a  oonsiderable  portion  of   his  real  estatOi  to  pay  this  debt  of 
£1,000,  pins  some  £400,  which  had  been  sobseqaently  contracted 
by  the  Bani.    The  mere  statement  of  these  facts  appears  altoge- 
ther to   dispose  <A  the  contention  that  this  estftte   coald  have 
been  sold   for  the  necessary  purpose  of  paying  the  testator's 
debts^  and  when  we  add  that  both  Coarts  have  fonnd  that  the 
fact  was  not  so,  thier  Lordships  think  it  unnecessary  farther  to 
dwell  upon  this  point. 

The  only  question  that  remains,  then,  is  whether  the  plaintiff 
is  entitled  to  the  decree  of  the  High  Court  at  it  stands,  or 
whether  he  is  entitled  to  it  without  the  burden  of  paying  off 
thb  Bs.  14,000.  On  the.  whole  their  Lordships  are  of  opi- 
nion  that  the  judgment  of  the  High  Court  was  right ;  that, 
this  mortgage  of  Rs.  14,000,  subsisting  upon  the  estate  at  the 
time  of  the  sale  and  having  been  paid  by  the  purchaser^  it 
is  equitable  that,  when  the  plaintiff  reclaims  the  estate,  credit 
should  be  given  to  the  purchaser  for  the  payment  of  the  mort* 
gage,  which  otherwise  the  plaintiff  himself  would  have  to  meet« 
For  .these  reasons  their  Lordships  are  of  opinion  that  the 
judgment  of  the  High   Court  was  right,  and  they  will  humbly 

advise  Her  Majesty  that  both  appeals  should  be  dismissed,  and 
that  there  should  be  no  costs.  But  in  order  to  render  the  intention 
of  the  Court  more  clear,  their  Lordships  will  recommend  that 
the  following  words  be  added  to  the  declaration  :  '^  and  to  be 
put  in  -possession  of  the  said  property  after  the  decease  of 
]M§s8umat  Rani  Dhun  Kowur  on  payment  to  the  said  defendant 
of  the  sum  of  Rs.  14^000,'' 

The  appellant  will  have  his  cost  of  the  application  for  leave 

to  enter  his  cross-appeal  paid  out  of  the  deposit;  the  remainder 

will  be  repaid  to  the  appellant's  agents. 

Appeal  dismissed. 

Agents  for  appellants  :  Messrs*  Watkins  and  Latty. 
Agent  for  respondents  :  Mr.  T.  L.  Wilson. 
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B€fiw   Sir  UkhmL  Oowsh,  Kt.,  Chief  JusUa,  mid  Mr.JuUice      Ainait,         ,J^^^t 

Motels  !• 


CHOTAY  hkhh  (oirs  or  tbb  (DKFXNDAim)  v.  CHXJSISOO  LALL   akd 

AKoTHBB  (Pr.Aiinnm). 

Hindu  Laio^Inheritane^-^DwgkUr'-StrifiChiUi — Jain  L0¥^^M%iak8karti^ 

Under  the  Mltukshara  law  the  ettftte  which  ft  daughter  takea  in  pioperty 
inherited  by  iier  from  her  father,  in  only  a  qualified  estate,  and  on  her  death* 
musk  proper^  deaeends  to  tha heirsof  her  father,  and  not  to  her  own  heirs. 

Apfsal  from  a  deoision  of  Footifez^  3.,  dated  the  Ist  April 
1874. 

One  Thakoor  Dass  Baboo,  a  native  of  the  North- West  Pro- 
vinces, came  down  to  Oalcntta,  and  having  acquired  certain 
property,  died  in  Oalcntta,  in  Febrnary  I860,  intestate,  withoni 
having  relinqaished  the  law  of  his  birthplace.  Thakoor  Dass 
left  a  daughter,  Lnckey  Bibee,  aged  five  years,  who  subsequently 
married  the  defendant  Chotay  Lall,  and  died  in  September  1872 
without  issue.  He  also  left  him  surviving  a  brother's  son,  named 
Inderchttnd,whodiedinMay  1871,  leaving  the  plaintiffs  his  only 
sons  and  heirs.  The  Administrator*GkneraI  obtaiped  letters  of 
administration  to  Thakoor  Dass'  estate  in  1861,  and  continned 
to  pay  Luckey  Bibee  maintenance  thereout  until  her  death, 
when  he  also  obtained  letters  of  administration  to  her  estate* 
This  suit  was  brought  on  the  death  of  Lnckey  Bibee  by  the 
plaintiffs,  who  claimed  the  property  inherited  by  her  from  her 
father  Thakoor  Dass.  The  Administrator-Greneral  was  made 
a  defendant  in  the  suit. 

PoNTiFBX,  J.  (after  shortly  stating  the  facts)  eonttnaed : — 
The  plaintiffs    insist*    but    the   defendants  do  not  admit,  that 

Thakoor  Dass  was  a  Jaio,  and  they  assert  that  according  to  the 
laws  of  inheritance  governing  the  Jains,  Lackey  Bibee  only 
took  the  same  qualified  estate  as  a  widow  takes,  and  that> 
on  her  death,  they,  as  heirs  of  her  fatheri  became  entiUedi 
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1874        The  plaintiffs  also  assert   that    before    Lackey  Bibee'a  death, 

Chotat  Lall  the  defendant  Ghotay  Lall  became^  and  has  since  continued  to 

Ghdnnoo     b^i&leper^  and  is  therefore.  di^<}llaHfiod  ^m  inheriting  to  his 

Lall.       deceased  wife.     If^  therefore,  under  the  law  applying  generally 

to  the  North- West  Provinces,  the  Court  should  determine  that 

the  plaintiffs  are  not  entitled  to  take  the  property  on  Lackey 

Bibee's  deatji  sis  hpir^  of , hex:  fatheri  it  would  becomiO  naqass^ry 

to  try  the  following  issqes  :«^  • 

l»i.— Was  Thakoor  Dass  a  Jain  t 

•  r 

2nd. — ^If  so,  what  is  the  law  of  succession  applicable  to  Jiuns  f 

3r(2,— Is  the.  defendant  Ghotay  Lall  disqualified  to  inherit  on 
.accQ^nt!qf.l|ep^osy.  ? 

Bui  Mr.  EeDQedy>  oti  behalf  of  the  plaftatiSs,  iosistft  i^iat^  under 
the  Mitakshara  law,  apart  from  any  peculiar  law  of  inheritance 
iaff^^tin^  thitf  ductdessiotL  to  p^^peiiyi  anoiig  Jafai6>  Ao  dfteeteed 
Luckey  Bibee  took  only  a  qualified  interest  in  the  property  ifa 
jcUspute.  iflvtch  t^atjepQst  w^.  not  trap^mispible.  to  her  Jbfirv^ut 
upon  h^  4^^  ^1^^ . PftPP^tS"  reverted  .  i;a  the  ne^t  he^irs  of  het 
fMh^.'f  ai»4  it  .i^F^s<not idi^pi^f^d pf  l^half  of  thp,4eCef)dapt8  that 
tli^Q  plftiAtiSs  would  \iQ  ei;U;itIed  to  |ibe  ppopprty  in  qjaQstion  la 
jfl^a  suitj  a  it  ws^s  establi^h^ .  that  .und^r  the  Mftaksb^ira  l^w  a 
daughter  do69.x)^}y  take  a.  qualified  e^tat^  ^  in  her  dpqeased 
{atbpi^'s  property  similar  tp  the  qoalifi^ed  .  ea1|ate  of.  a  widow^ 
^r^  Eranst  09  b^haV  of  i^^e  dpfeif danto^  qevf r]t>holesis .  i^isti];^ 
tb^vt  undpr  the  Mitakshara  ,lftw  the-  danght^r  takes^  a^  i^baolate 
in^reet  ip  property  dpacending  to,  her  frpn^^r  lather,  wbieh 
intfiTesti  op  her  death,  descends  to  her  awn  beixB  -and  .ppt  tp.  Ab9 
boirs  of  heir  father* 

/P^n^er  1ihe:circan&§ta9<Qefi|  ojE  thaoc^^,  I  ocmsid«\re4, it,  right  thab 
the  qu^sti^p  of  iphetitamie^  under  the  Ifitakiffa^^  J^w,  ahou^ 
be  argue4  before  trying  the  issues.abov?  referred  to,  Thp  Bucgji'* 
ment  on  each  side^  which  was  exceedingly  aU^j  di^losed  tha 
distracted  state  of  the  authorities  on  the  question. 

At  the  root  of  the  subjeet.fiir  my  deciaidniiathe  Sod  para- 
graph of  s.  11  of  Giu  ii«  of  the  Mitakshaca.  c  /Uttt  parar 
griiph  d^la  witk  gifts,  hfi.  the. .  fMfae^,.  ibothevi  hotfwid^  or 
brother,  and  also  witk  acqoisitions:  byinheritanoa:  in^  each  oase,. 
the  fiabjectHoattter  ia- callad  f'  tiporaanfa  pjr&fierty^''    «Pd.th<» 
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<>bjedl?   oSs.  I'Uh   is  topoitrt'  otrttlre  Knie   of  derolttttoii  of       W4 
^woAiaa^s  pjxip«*y/'    Th©  lani^age  of  paragraph  2  is  general,  caotAY  Lalb 
«tid    60    the    ordinary   prmciples  of    oonaluraoftion   eyarytfaixig         ^* 
'ivhidh  a  woman  inherited  t^onldj  under  it,    heoome  her  separate       l<A&t.. 
|»B0pertyi    It  is  a(li>i6et  impossibleUndeed,   togiyeany  meaning 
ivhateadr  toihe  word  '^  inherifcanee-'  anles8.it  applies  to  succea- 
eion  from  a  fathers    It  is  trne  ihat  a  woman  may  inherit   from 
het  son,  grandsoiii^or  gfeat-grandson,  but  in  those  oases  she  does 
not  take  as  a  se^aiata  heiri  beitg  only  a  pref  9reErf{ial  heir  to  her 

hiisblind,  btitinthesame  degree  wHh  him  and  only^  '  talking 
•before  hW«'tt  the  first  instaface"^  (littakehara^  Ch.Mi,  s.  11, 
*pMA  2  ttid  8).  •  That  £  motbe#- does  in  fact,  as  snodessor  to  her 
Boii,  tak^  oaly  a  qnaKfied  estate',  has  been  decided  in  Nartappa 
lAngappa  v.  Sahharam  Krishna  (I)  and  P.  BachifTc^v.  V* 
Vankai&ppaddn  (2Ji 

It  has  farther  been  deoide^,  rad  is  .now  beyond  'controversy* 
that  the  estafte'  which'a  widfow  takaa  iik  smfcoesftion  to  her 
imsbaod  i^  only  a  qnalified  ^gtA;fce;  beinof  in  faot  a  oontinnance 
*of  her  deceased  fauaband'^  estate  father 'thaii  an  .  inheritance 
{h)m  hxm.  Nor,  it  would  seem,  c^nf  a  ^  woman  inherit  property 
from  her  mother  as'Se^yarato  property,  beoaase, '  for  a  daughter 
'^o  inherit  from  a  italottier^  -  it  mustlia^e  been  the  motfaer^s  own 
separate  property,  and  havhig  once  devolved  as  separate  pro- 
perty,  it  ceases  to  be  rittifkedife  such.      -     v      . 

It  se^ms  doubtful'  whether  a  sister  cati  inherit  to^  a  brother 
(2  Strangers  H.  L.,  p-  244)  'Except  ih*B6mb^y,  where'it  bas  beeh 
'decided  thatishe'  cavh^Rhaaiar  THikiiak  Anharyk  v.  Makadev 
Ramji  (3)  and  Venayeck  Anundrow  v»  Luxumeehaee  (4).  If  she 
cannot  inherit  from  tk  brother'  (e^toept  in  Bombay)>  tbed  the 
only  predecessor  to  whom  *  the  word  inberitanoeoould  hpply 
in  paragrah  2  of  s.  lli  of  Oli'.,  iiof  theltito^kriiava  would  seedi 
to  be  a  fathe**; 

It  appears  to  me,  iherefbre/  that  if  this  case  was  utidoreredby 
authority,  property  taken  by  inheritance  by  a  woman  fi^om  her 
father    would    be  her  serpairate    property   unless  the    words 

ft  ff 

(1)  e  Fom  H.  0.  Sep.,  216  (8)  6  Bom  H.  0.  Rop./O.  C,  1- 

(2)  2  Mad.  H.  C.  Sep.,  402.         (4)  9  Moore-i  I.  A',  516. 
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1874       unqualified  words  of  the  Mitakshara,  rather  than  explain  tham 

Omotat  Ull  away,  or  in  effect  reject  them,  by  the  applieatioa  of  principles 

<"•         of  which,  after  all,  we  have  cmly  a  hazy  and  donhtfol  knowledge/ 

Ulu         Under  the  circumetanceB  of  the  case,  I  think,  all  partids  abonid 

have  their  ooste  on  aoale  No.  2  out  of  the  eetate,  the  suit  clo|ply 

appioaohing  the  nature   of  an  administration  enit,  and  the 

defendant  being  brought  before  the  Court  by  the  suit  of  the 

plaintiff. 

From  this  judgment  the  defendant  Chotay  Lall  appealed. 

The  appeal  came  on  before  Couoh,  CJ.i  and  Hacpherson,  J., 
who  remanded  the  case  for  the  trial  of  the  issues,  as  to  whether 
Thakoor  Dasa  Baboo  was  a  Jain,  and,  if  soi  what  was  the  law 
of  succession  applicable  to  jains  I  the  issue  as  to  CShotay  Lall 
beiog  a  leper  was  abandoned.  The  following  was  the  judgment 
of  the  lower  Court  passed  after  remand 

PoNTiFBX,  J.«-In  this  case  the  intestate  Thakoor  Dass  was  a 
Jain  and  came  from  the  North-Western  (ProTinces  to  Calcutta 
fifty  years  before  his  death,  resided  in  Calcutta  nntil  his  death, 
and  married  in  Calcutta  a  wife  from  the  North-West  Prorinoes* 
While  In  Calcutta  he  worshipped  at  a  Thakoor  Bari  dedicated  to 
the  god  Parishnath,  at  which  only  Jains  worshipped,  and  at  which 
the  worship  was  conducted  by  North-West  Province  Brahmins. 
His  religions  ceremonies  were  always  performed  by  Brahmins 
from  the  North- Western  Provinces,  and  never  by  Bengali 
Brahmins.  I  think  it  dear  from  the  evidence  taken  in  this  case 
and  from  the  authorities  collected  and  followed  in  the  case  of 
Bhagvandas  Tejmal  v.  Bajmal  (1),  tliat  the  Jains  are  Hindus, 
differing  indeed  from  the  main  body  of  Hindus  in  certain  of  their 
religions  beliefs  and  not  observing  all  their  ceremonies,  but 
having  religious  beliefs  and  ceremonies  in  common,  and  inter- 
marrying with  the  other  Hindus.  This  being  so,  I  can  see 
nothing  to  take  this  case  out  of  the  general  rule  that  ancoession 
is  governed  by  the  personal  law  of  the  intestate.  In  this  case 
the  law  generally  applicable  to  Hindus  in  the  North-Western 
Provinces  was  originally  the  personal  law  of  Thakoor  Dass.  When 
the  intestate  came  to  Calcutta,  he  showed  his  intention  to  retain 

(1)  10  Boiu<  S.  C.  Bep.,  341- 
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that  personal  law  by  oontinaing  to  have  all  lua  ceremonies  per*      1B74 
fonned  by  Brahmins  from  the   North'^westom   Provinoes  only,  cuotat  Lah 
'I  therefore  find  that  this   case  is  governed  by    the  law  of   the         v. 

Mitakshara.    With  this  findiog  I  leave  the  costs  of  trying  this       Lali;.. 
issve  to  be  dealt  with   by    the    Appellate  Court.    The  costs  of 
the   administrator-General  on   scale  No.  2  will^  however^  come 
out  of  the  estate. 

Chotay  Lall  again  appealed. 

Mr.  M<nUriou  and  Mr.  PaUt  for  the  appellant. 

Mr.  Kennedy  and  Mr.  Lotoe  for  the  respondent. 

Mr.  Mantriou  for  the  appellant.-— Taking  the  finding  of  the 
Court  below  as  to  the  Mitakshara  being  applicable  to  this  Case^ 
it  is  submitted  that  the  provision  of  that  law  which  applies  is 
Ch.  ill  8, 11|  para.  1.  and  there  it  is  laid  down  clearly  and  distinctly 
that  property  taken  by  inheritance  by  a  woman  from  her  father 
is  her  separate  property.  This  is  the  plain  construction  of  th^ 
text,  and  is  supported  by  Vijiarangam   v.  Lakehuman  (I);    It 

may  be  contended  that  the  Bombay  Court  was  guided  by  the 
Mayukha,  which  is  not  an  authority  here  ;  but^  by  reference 
to  the  judgment  of  West^  J>  it  will  appear  that  they  were 
guided  by  the  words  of  the  text  of  the  Mitakshara.  [Couch, 
C.J.«— Is  there  any  judgment  of  the  Courts  here  to  be 
found  which  agrees  with  the  Bombay  Court  f]  No^  but  it  has 
never  been  laid  down  that  the  Mitakshara  should  have  one 
con  stmction  put  on  it  here  and  another  in  Bombay ;  moreover  it 
is  submitted  that  the  meaning  now  contended  for  is  the  plain 
and  obvious  one,  and  so  it  appeared  to  the  Court  below.  Dr.  Roer 
translates  this  passage  more  closely  than  Colebrooke^  and  he 
renders  the  Sanskrit  term  adi  '^  and  such  like  :"  he  says*'  by 
the  word  adya  (is  meant  property)  obtained  by  heritage,  buying, 
partition,  acceptance,  finding ;  this  (description  of)  atridhan  ia 
mentioned  by  Menu  and  other  sages.''  A  daughter  is  in 
many  respects  received  as  a  son,  and  any  arguments  which 
may  be  based  upon  the  qualified  estate  taken  by  a  widow,  do 
jaot  ^pply  to  an  estate  inherited  by  a  daughter  from  her  father* 

(1)  8  Bom.  H.  C.  Sep.,  0.  C,  24A. 
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IB74       Tho  text   of   the  Mitakshart^  farther    abows  the  cbftracter  ci 

CfloTAT  Lall  ^^^  estate,  and  pointa    out    that    it    aeco^ds    to    the   da«gfe- 

«•  ter's  heir  and  doea  oot  revert  back  to    the   next  taker  from  the' 

Laliu  father.  The  author  of  the  Mitakshara  .<;learly  takea  ^  entirely 
different  view  of  the  daaghter'a  heritage  f  raip  that  taken  ^  by 
Jimuta  Yahana.  Of  the  view  taken'  by  the  latter^  Jagan- 
natha  although  a  Bengal  lawyer  himself,  aaya  ;-^'^  In  troth, 
Jimuta  Vahana  alone  contenda  for  the  suoceasion  of  her  father's 
heirs,  after  the  death  of  the  daughter^  to  the  patrimony  which 
devolved  on  her  by  the  failure  of  male  i9aoet  and  he  doea  not 
acknowledge  the  property  of  the  husband  in  the  wealth  of  hia 
wife  ;  but  those  who  do  not  acknowledge  the  husband'a  claim 
xnu^t  not  admit  the  auccession  of  the  father'a  heirs  to  the  patri- 
mony which  h^  devolved  on  the  daiighter,for  no  text  or  reaaoning 
abows  it ; ''  see  Golebrooke's  Dig.,  Bk.  v^  Ch*  ix,  commentary  on 
text  470.  The  other  side  will  rely  upon  S^gamalc^thmmdl  v, 
Valaynda  Mudali  (1),  but  it  appears  from  the  judgment  that 
therjd  the  learned  Judges  applied  the  rule  of  the  Bengal  school, 
tyhich  was  clearly  \frong,  as  the  Dayabhaga  difEera  in  many 
important  respects*from  the  law  a3  laid  down  by  Yijnyanesyara. 
Mr.  Kennedy  for  the  respondent. — A.  daughter,  under  tha 
Mitakshara  law,  only  takes  a  limited  estate  in  property  inherited 
from  her  father.  This  contention  is  supported  by  the  decisions 
of  the  Courts  here  ;  see  MusaamtU  Oyan  Koowur  v.  Doohhum 
ting  {2)  wnd  Bheo  Sehai  Sing  v.  Mussamut  Omed  Kon- 
voUT  (8).  It  is  also  supported  by  the  decisions  from  the  North- 
West  ;  see  Ram  Swarath  Pandey  v.  Baboo  Basdeo  Singh  (4) 
and  Mussamut  Ramdam  v-.  Beharee  Lall  (5).  It  is  impossible 
to  distinguish  on  principle  between  the  estate  taken  by  a  widow 
And  that  taken  by  a  daughter.  The  law  in  the  Bombay  Presi- 
dency, as  stated  in  Vijiarangam  v.  Lakehuman  (6),  ia  different 
from  the  law  which  prevails  here.  For  most  purposes  a  wife 
becomes  incorporated  with  her  husband's  family,  and  her  estate 


(1)3  Mad.  H.C  .  Rep.,  312.  (5)  1  Allahabad  H.    0.  Bep.,  Wi 

(%)  4  SeL  Bep.,  830.  vii,  U^. 

(3)  6  Sal.  Rep.,  301.  (6)  8  Bom.  H«  C.  Bep.,  0  0.,  %4A^ 

(4)  2  Agra  H.  0.  Sep.,  168, 


Vbli.  Xiyo  HiGfl  COURT.  243 

y-goes  to  h^T  Lusbaud'ji  heira— Mit^^amt*^  Thdkaor  Deffhee  v.  Bai      W^ 

Xalvk  Uam  (1).    When  once  property  iias  descended  b&atridhan  cbotat  Lau. 
.  it  cannot  devolve  so  Any  longer.  *• 

Hr;  M(yntripu  in  reply*  I*ma 

JThe  jadgeipent  of  the  Court  was  deliyered  by. 

CouOHj  G.J.  (  who,  after  shortly  stating  the  facts,  contianed)  :— * 
Pontif  ex,  J.,  by  whom  the  case  was  heard,  held  that  the  estate 
which  the  daughter  Lackey  Bibee  took,  on  the  death  of  her 
fathpr^  was  only  a  qualified  one,  and  thab  on  her  death,  th6 
plaintiffs,  as  heirs  of  h&r  father,  became  entitled  to  the  property 
in  dilute.    And  upon  the  case    being  sent    back  by  me  and 

Ifacpherson,  J.,  before  whom  it  c^m^  in  the  first  instance,  to 
try  the  issues  which  had  been  raised,  the  first  of  which  was,  was 
ThakoorDassa  Jainf  and  the  second,  if  so,  what  is  the  law  of 
succession  applicable  to'Jains  ?  the  learned  Judge  found  that  the 
case  should  be  decided  according  to  the  law  of  the  North-Westem 
Provinces.  We  have  thei'ef  ore  to  determine  whether,  according 
to  that  law,  the  decision  of  the  learned  Judge  isright. 

The  first  authority  on  the  subject  that  I  am  aware  of,  is  Jlfu^- 
samttt  Gyan  Eoowur  v.  Dookhtim  Singh  (2j,  in  which  it  was 
held  that  by  the  Hindu  law    (it  being  a  case  from  Behar)  a 

daughter  had  no  power  to  alienate  by  gift  her  ancestral  property 
to  the  detriment  of  the  other  heirs  of  her  father.  The  reply,  of 
the  Hindu  Law  Officers  of  the  Court  who  were  asked  to 
.  declare  according  to  the  Mithila  and  Western  schools  of  lawa 
whether  Gyan  Koowur  (the  daughter)  *'  was  competent  to 
bestow  the  estate  in  gift  on  Jaga  Koowur ;  and,  if  not^  who  was 
entitled  to  tho  estate  on  her  decease/'—-  which  is 'the  very  ques- 
tion in  this  case, — was,  '*  When  a  person  dies,  leaving  no  m  ale 
jssue,  the  widow  who  succeeds  to  his  estate  has  no  right  to 
alienate  any  part  of  it,  except  for  religious  purposes  ;  and  there* 
fore  the  daughter,  whose  right  of  inheritance  is  weaker,  that  is, 
who  only  succeeds  on  failure  of  the  widow,  a  fortiori,  can  have 
no  such  right.  Now  it  appears  from  the  dooree  ol  the  Sndder 
Dewanny  Adawlut,  dated  6th  of  October  1814,''(this  is  the  fact 
which  applies  particularly  to  the  present  ca3e)  ^'  that  the  property 

'  (1)  11  Moores  I;  A.,i39.  (2)  4  Sel.  Bep.,  330, 
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1874       in  qaeation  is  aooeBtral,  and     not  Gyan  Eoowor^B  peculiar^ 


Chotat  Lall  property  {stridhan)^  and  also  it  seems  from  the  deed  of 
ORDjfwoo  thft^  such  gift  was  not  made  for  reUgions  pmposes.  According; 
Lall.  thoref orOj  to  the  law  as  current  both  in  Mithila  and  the  IVest^ 
the  deed  is  invalid ;  snch  being  the  ease,  the  property  will  go,  a^r 
her  death*  to  the  nearest  heir  of  her  father,  Kehnr  Singh,  then 
living.  For,  as  in  the  case  of  the  widow,  the  property  goes 
on  her  decease  not  to  her  heir»  bnt  to  the  nearest  heir  of  her 
hnsband    who  may  be  then  living,  so  the  same  rule  is  to   be 

observed  afottiori  as  regards  the  daughter/' 

The  next  decision  on  the  subject  is  Sheo  Sehai  Singh  v.  M fit* 
samui  Omed  Eoowur  (1),  in  a  suit  relating  to  the  same  property^ 
It  was  held  that  there  being  a  sister's  son's  son,  a  nd  a  daughter^ 
the  former  succeeded  and  that  per  capUa  and  not  per  stirpes. 
The  Court  in  their  remarks  say :«— ''  There  is  no  doubt 
that  the  sister's  son's  .  sons  were  very  distant  indeed  in 
the  order  of  succession,  and  in  fact  are  not  included 
among  the  heirs,  by  almost  the  whole  of  the  Hinda 
legal  authorities.  As,  however,  under  no  circomstances,  can 
the  daughter  succeed  to  ancestral  property  inherited  by  her 
mother,  the  Court  considered,  under  the  vyavasthas  of  the 
Pundits,  that  the  plaintiffs  had  the  better  right  to  the  estate  of 
Kehur  Singh,  the  common  ancestor  of  the  parties." 

We  have  next  a  decision  of  the  Sudder  Court  in  Heralal 
Baboo  V.  Mu9$amut  Dhuncoomary  Beebee  (2),  where  it  was  held 
that  the  estate  of  a  Hindu  proprietor  having  devolved  on  his 
three  daughters  qualified  to  succeed  him,  they  held  the  property 
during  lifetime  onlyt  and  not  as  their  etridhan ;  that  so  long  as 
any  one  of  the  daughters  survived,  no  daughter's  son  could 
inherit ;  and  that  as  no  son  survived  when  all  the  three  daughters 
died,  the  plaintff,  as  heir  of  the  deceased  proprietor,  succeeded 
to  the  estate. 

The  decision  in  this  case  appears  to  have  been  founded  upon 
a  passage  in  Sir  William  Macnaghten's  work,  p.  22,  where 
he  says :«— '^  Bat  though  the  schools  differ  on  these  points,  they 
concur  in  opinion  as  to  the  manner  in  which  such  property 
devolves  on  the  daughter's  death,  in  default   of  issue  male. 

(1)  6  Sel.  Bep.,  301.  (2)  S.  D.  A.*  18*2,  p.  190. 
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.-/According  to  the  law  as  received  in   BenArea  and  ehewbere,  it WH 

does  not  go,  as  her  iMdhan^  to  her  hoaband  or  other  heir  ;  and  gbotat  Lali. 
*  according  to  the  law  of   Bengal  also,  it   reverts    to  her  father's    qhuhnoo 
heirs.''  Lall, 

3%c  two  decisions  in  the  North^Westem  Provinces,— Burj/^t* 
Singh  v.  Mu9$amut  EumeQ  (1)  and  Mutaamttt  Bamdan  v* 
Beharee  Latl  (2),-<Hio  not  seem  to  me  to  be  in  point  on  this 
question ;  bnt  in  Prmehanund  Ojhah  v.  LaUhan  Misser  (3), 
we  have  a  decision  of  this  Court  in  the  case  of  a  mother  inherit- 
ing from  her  son*  The  learned  Judges  held  that,  on  the  death 
of  the  mother^the  property  went  to  the  heirs  of  the  son^  and  they 
■aid  that  the  nde  was  the  same  in  the  case  of  a  woman  inheriting 
from  her  father.  More  recently  there  are  two  decisions  in  this 
Cionrt,  one  of  them    Deo   Persad  v.    Lujoo  Boy  (4),  by  Phear 

(I).  8  Agfa  H.  C.     Bep.,166.    Th«  dM,    laaving   two  wklowi    Md   two 

oaae  cited  from  the  Agn  Beports  In  dangliter%  ChonircM)  Kooer  and   Diiim 

the  oonne  of  the  afgnment  was  Bim  Kooer,  ae  hia  haixa,  Alter  tbe  death  of 

Swaruth     Pand^y   ▼.      Baboo    Baadeo  thewidowa,  the   daugbten  aaooeeded 

Singh^  8  Agra  H*  0„  fiep..  168.  to^  aad  entered  into  poeeeewon  of,  the 

(S)  lAllahabad  H-  C.  £ep.,  Pt.  vii.ilU.  properpty    in     eqaal    aharee.      Oilon 

(3)  8  W.  B.<  140.  Kooer  executed,  on<  28rd  Haroh   1861, 

(4)  Before   Mr.  Juitioo  Phmr   and    a  kohala  of  her  share  to  the  defendant 

iff.  Justice  AineUe.  Soi    1,  by  whom  the  other  kobala  waa 

The  2Sth  May  1919.  execated  in  favor  of  defendant  No.    3 

DEOPEBBAD  (Plaiktifi)  «l  LUJOO    the  present  reapondent^  on  19th  Joly 

BOT  (one  or  TBB  DariNDAirTB).*  1851.    Dilon  died  in     1857      witbont 

Eindu     Law-'Ifikeritmce-^lkMghterf    leaTing  any  male  iMne,  and  the  preaent 

AUenaHon  5y  aoit  waa  bron^t  by  the  plaintiff;  the 

A  daughter  inheriting  property  from  only  eon  of  Ohamroo  Kooer,  on  attain* 
ber  father  takes  a  life-intereat  only  in  ing|bia  majority,  to  set  asida  the  koba* 
tnicb  property,  and  has  noipower  of  aliens  las  and  obtain  a  deolaralion  of  bis 
ation  beyond  her  lifetime.  The  beir  of  right  to  take  by  inberitanoe  the  pro* 
the  father  on  her  death  takes  the  proper  party  whioh  Dilan  inherited  from 
ty  as  beir  of  the  anoeator.  (od  not  aa  Monbodb  Sing.  The  anit  was  sab* 
her  heir.  tffeantially  defendedonly  by  the  daisBd-  > 

SuiTfordeolaration  |of  (heplaintiifs    ant  No:  8,  who    pleaded  linilalicm 
right  to,  and  for   possess  ion  e^  certain    and  that  the  plaintiff  bad   no  light 
property  by  setting  aside  two  kobalas    to  sue.    The   Monsit  lonnd  that     the 
eiBoated  in  favor  of  the  defendants.       smt  waa  not  barred  by   limitation  bnt 

The  property  'in  qoastiM^  originally    that  the  plaintiff,  not    ba?fng  been   in 
belonged  to  one  Mnnbodh  Singh,   who    ezistenoe  at  the  time  when  the  kobalaa 

*  Special  Appeal,  No.  1459  of  1872,  against  a  decreo  of  the  Jad^  of  Zilla 
Tirhoot,  dated  the  21st  July  1872,  affixoUDg  a  doCfOQ  of  tho  Monflif  of  MosuSoT'* 

pore^  dated  the  31st  January  1873« 
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1S74       2ind*  Afnslie,  JJ.,    and  another  Vowlut   Kooer   V.  Bw^ma 

Choiut  hkLL^^^  (!)>  '^y  ^^^^  a»<i  Morria,  J  J.    in    which  tho   same  la* 
tu  laid  down. 

Gflnmroo' 

lulls.       were  exeonted,  had  no  right  of  action,  anoe  with  a  qnalifted  powem  aa  regards 

He,  therefore,    dismiased     the  aait  aa  alienstioii.    She  ia  inreapeet  of  alien- 

against  the  defendant  No.  [2,  and  gare  fition  in  no  better    aitnation    than  the 

the  plaintiff  a    decree     onl^r  i&  respect  widow  ;  and  any  aTienfttidn  wldoh  may 

ofhia  olaim  againat   the  okber  defend-  be  inadt  by  her  ia-ltabla  ti»  be  called  la 

anti)  who     admitted   the  alienation  ta  qfneation  by  the  heir  of  hat  fathef,  who 

them  to  be  invalid.  will  take  thd  inheritance  at  her  death 

On  appeal,  the  Judge  concurred   in  in     default     of  a     yalid    alienation, 

the  finding  that  the  plaintiff  vraa  not  in  Whaterer  may  be   the  state   of     the 

aijatcnce  at  tiie  time  of  the- eeeooCi^tt  onthoritiea  in  the  Bombay  preaideSoT- 

of  the  kobalaa^    Ue  e1^  .irtraeof  iOpi^  (aa  for  Instiaea  a  eisa   (ci)     oibBd  oui 

nion  that,  in  the  abaence  of     any  heir  the  part  of  the  reapoodmt)  -    here,  we 

who  wonld  take  after  her  death*  Dilun  think^^^here   ia  no  donbt    that    on    the 

had  an  ahaoluta  eetate,  and    was  com-  death  of  the  daughter  who    haa  taken 

potent' i04  effect  {the   alieaatkm- wbidb  Uie  property  as  I  fa^vo'eaM,  it    ia   the 

it  waaeonghttoaet  aaidOi     He   there-  hehrof  her  father  (the  ancestor)    who 

fore  confirmed  Ihe     decision     of'  the'  ancoeeds,  and  who   takes  It  aa  the  heir 

Itnnsif,  dismissing  the  shit:  ■  of  the  ancestor,    not  as  her  heir.    It  fa 

Thepklntiff  appealed  to     the  High  not  necessary    to     enquire     whether 

Oourtr>  the  plaintiff  Vaa  in  existence  or  not  at 

'  Baboos     Jisohes  Chunder     Chowdhry  the  time   when     the     alienation  waa 

and  KaUy  Kithen  3$n  for  the     appel-  effected,  because  we  think  that   at  no 

lani:  time  during   the    danghter^a    life    had 

'  fiabboa      Chiinder     Madhith     Qhose  she  an-  absolute  nnqoalified  power    of 

^^eenosl^      ChMnder     "BenBfjee,    and  alienating  the    property.    With    theae 

Mwpafhnr  I^atk  for    the    respondents,  views  we  think  that  the  decision  of  the 

The  jtidgmeni  of     tho   Court     Was*  lower    Appellate   Court    must  be   re- 

detiveredby.  versed  and  the  case  be  sent     back  to 

that  Oonrt  forretrial  on  the  merita . 

PniAB,   J.—- We    think    tiuit     this  Costa  will  abide  the  event, 

question,  vpon  which  the  lower   Appel'<  (I)   Before  Mr.    Juitiee  Phedr    and 

lata  Ooart  decided    tho  case,  is  '  con.  Iff.  Justice  Morn«. 

clnded  by  authority   adverriy  to     the  TU  12th  May  1874. 

view     which    the     lower     Appellate  0OWLtTT  KOOKH  (Flaintiff)  w.  BUE- 

G6urttoclcofitL    It  appears  tons  that  MADEO  S  AHOY  and  anothis   (De- 

thaBa.*ii»adOnbtiM»r  ott'  tbia  side   ot  FaNDANTs).*** 

Ipdiattha*  ini  aubhi  a  -caaa  Is  *  thip,  where  Hindu    Law'-^TiUahhara — Tnheritanc$9 

the  danghtan  takes   her    father's  •  pro-'  — I><ftt^h/«r*»  EH^te, 

perty  upon  the  death  of  tha     widow  in  UediMtbe  Mltiikshara,  the  nnmam'ed 

default  of  aaon,-  she  takes  the   inherit^  daughter ttneceedaonly  in  priorityltd  her 

*  Special  Appeal,  No.  1335  of  1873,  against  a  de6ree  of  the  Jud^e  of  J^illa  Santa 

dated  the  27th -March  1878,  reversing  a  deorearof  the  Babotdinate  JAd|pe  of  that 
district,  dated  the  23Bd  A.pril  1873. 

(a)See  BhMhar  TriwXtah  ^cA«rya Ti  KoMtfV Soi^'v^  fioni;  B«;C.  fi^Pa  Q*  O-t  It 
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In  the  High  Court  at  Madras  the  same  questiott  as  we  have        ^^'^^ 
before  us  ktoso  in.  Kattama  Nachiar  v,    Vorasinga  Tevar  (I).Ciiotay  Lali« 

'uuurried  sisters,  and  not  to  the  altimate  of    the  female    heir    of    her    father      Ghih^oo 
ezdosion  of  such  sister's  right  of  inherit-    Brijhehaiy  Lall. 

anoe  from  their  father,  llieref ore,  when  The    right  of   the  daughters     andei 

a  Bfnda,  under  the  Mitakshsrs,  died,  Mitakshara  law  to  inherit  the  property   - 
leaving  two  daughters,  one  married  and    of    their    ather     in    default  of  mala 

the  other  immarried,  and    the  latter  heirs  and  in  default  of  his  widow,  resta 

succeeded  to  the  father's  estate,  aad  on  the   proTisions   of  s.    2,  Ch*   ii  of 

then  married   and   subsequently  died,  the  Mitakshara.    Th^re  appears  in  this 

leaving  a  son  and  her  sister,  her  snrviv-  section  to  be  no   restriotion  upon  this 

info— jfiTtfU  that  the  sister  was  entitled  right  of  inheritance  or   limitation   ia 

to  succeed  to  the  property  an  the  next  the  nature  of  tiie  tenure  by,  which  the 

heir  of  the  father.  daughter   holds   her   fathers  property. 

Baboo  Mohesh    Chunder  Ch^vodhry  when  she  thus  succeeds   to   it ;  but  at 

and  Chunder   Madhub    Ohose  for  the  the  same  time  neither  is  there  in  tho 

appellant.  Mitakshara   any    expressed   restriction 

Mr;    B^'^E,     Twiddle   and    Babooa  or  limitation  in  this  respect  as  to  tho 

Sem   Chunder  Banerjee   and  hoycant  right  of  the   widow    in    the   property 

Nath  Doss  for  the  respondents.  which  she  takes    upon   her  husband's 

The  ftustsof  this  case  appear  suffi-  decease.    In    both     cases    alike    the 

cienUy  in  the  judgment  of  the  Oourt,  Mitakshara  is  very  conmse,  and  merely 

which  was  delivered  by.  says  that  the  widow  or    the  daughter 

PdEAB,  J. — In  this  case  cme  Jnsso-  as  the  oase  may  h%,  in  default  of  male 

dah    Kooer,  daughter   of   Brijbehary  heirs,  takes  the  property  ;  neverthelesa 

Lall,  upon  the   death   of   her  mother,  the  Courts  of    this    country   and  the 

took  the  property  which  is  the  subject  Privy   Oouncil     have    unquestionably 

of  saiti  aad  which  had  belonged  to  her  declared  a    limitation  of  right  in  the 

father   Brijbehary   Lall,  deceased,   ib  mother's  case,  and   they  found   it  upon 

preference  to  her  sister  Dowlut  Kooer.  the  general  character  and  ^situation  oC 

The  reason  of  her   being  prefened  to  the  female  heir.    In  the    Collector  of 

her  sister  in   this   respeet   being  that  Mcutdipaiain     v.     Cavaly       Vencata 

she    was    then     unmarried,    whereas  Narainapah    (a),    the   Privy   Oouncil 

Dowlut  Kooer  was  married,  makes  the   restriotion    of  the  widow's 

Jussodah  Kooer  after  thus  obtaining  right  depend   upon   general   consider- 

the  property  married^  and  it  is  alleged  ations  which  are    jast  as  applicable  to 

in  this  suit   that  she    has  a  son,  one  the   case   of   the  daughter   as  to  the 

Jankee   Proshad,   who  is  still   living,  oase  of     the    widow,    in  other  words 

Jussodah  Kooer  herself  has  lately  died,  which  are   common     to    the    oircum- 

and  Dowlut  Kooor,  her  sister,  who  sur-  stances  of  all    female   members  of  tha 

vivos    her,   now  makes    claim  to  the  joint  Hindu    family.    The    restriction 

property  in  succession  to'  her :  and  tha  or  limitation   upon   the   widows  right 

question   is,  whether  Jussodah  Kooer  is  two^'fold,  namely,   in    regard  to  th^ 

took  the  property  on  the  death  of  her  power  of  alienation  and  also  in  regard 

mother  for   an    absolute     estate,    or  to  the    persons   who     succeed  to    tha 

whether  0he  took  it  only  for  the  estate  (1)  6  Mad  H.  C»  Bep.,  310, 

(a)  8  Moore's  I.  A.)  529  ;  soe]p.  551, 

84 
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1874       There  the  Chief  Justice  and  Holloway,  J.,held  thai  the  danghiefv^ 
Chotat  LiLL  of  the  first  defendaDt(that  is  the  person  who  had  inherited  from  her 

V. 

^Lall**^     property   upon    her   death  ;      and  we  goes  to  her  son  and  not  to  her  sister, 

shonld  be   bonnd    upon  the  authority  But  the  reason  for  this  special  course 

of  this  case,  followed  as  it  was  by  the  of    descent    in     that    caio     is  to  be 

PriTj  Council  itself  again    in  the  case  found    in      special      words    in    para, 

of  MwMmut  Thahoor    Deyhee  ▼.    Rat  30,  s.  2,  of   Ch,    xf  of  the   Dayabhaga 

'Baluk  Bam  (a),  to   hold  that,  notwitb^  itself,  words  which   are  introduced  by 

■tanding    the   absence    of    an  express  the    commentator,  and  which  are  not 

enactment  upon  this  point,  so  to  speak,  to  be    found    in  the    Mitakshara,  nor 

in   s.    2   of   Ch.  ii  of  the    Mitakshara,  are    any  words    equivalent   to  them* 

still  the  same  limitation  in  the  power  These  words  are  simply  parenthetical, 

of  alienation,  and  the  same  resiriotion  and  howerer    good  a  foundatian  they 

with    regard   to    the     persons     who  may  afford  for     the    doctrine  of  the 

auooeed,  exist  in  the  case  of  a  daughter  Beogal  school,    they  do  not   give  any 

as  in  the  case  of    a  widow.    But  we  reaaons  for   modifying  or  affecting  the 

have  further  the  opinion  of  Sir  William  provisions  of  the  Mitakshara  in  those 

Hacnaghten,  who  says,   I   Hindu  Law,  distrio  ts  where  the  Dayabhaga  is  not 

p.  21 : — "  In    default    of    tho  widow,  the  governing    text  book.     And  Mac- 

tbe     daughter    inherits,     but    neither  nnghten,  after  the  passage  which  hafl 

is  her  interest  absolute."     In  Strange's  just  been  referred  to,   goes  on  to  say  : 

Hindu  Law.  p.  139,  the  same  doctrine  "  A  ccording    to   the  doctrine  of  the 

is  laid  down :  and  the  late   Chief  Jus-  Bengal  school,  the  unmarried  daoghter 

tice,  Sir  Barnes    Feaoock,  in  the  case  is   first    entitled  to    the    suooession.'i 

of     Nobin    Chunder     Qhuckerhutty    v.  — (And  that  is  so  also  under  the  Mi« 

Quru    Persad     Doss      (b)       expressly  takshara). — "  jf  there    be  no  maiden 

stated  that  the  same  restrictions  ^and  daughter,     then    the     daughter    who 

peculiarities  which  attach,   to    the  wi-  has,  and  tho    daughter    who  ia  likely 

dow's  rights  in  her  has  bands  property,  to  have    male  issue,  are    together  en* 

also    attached   to     the    rights    ot  the  titled  to    the  Buccession"    and  so  on* 

daughter  and  other  female  heirs.  It  And  at  page  24,  he  says  : — "  If  one  of 
is  true  that  under  para.  3,  s.  2,  several  daughters,  who  had,  as  maid- 
Ch.  ii  of  the  Mitakshara  the  un-  ens,  succeeded  to  their  father's  pro- 
married  daughter  takes  solely  when  perty,  die,  leaving  sons  and  sisters  or 
there  is  a  comx)etition  between  an  sister's  sous,  then  according  to  the 
mimarriod  danghtor  and  a  married  law  of  Bengal,  the  sons  alone  take  the 
daughter,  and  in  the-doctrine  of  the  share  to  which  their  mother  was  en- 
Bengal  school  which  has  been  evolved  titled,  to  the  exclusion  of  the  sisters 
from  Ch.  xi,  s.  2,  para.  30  of  the  and  sister's  sons*"  Afterwards  he 
Dnynbhnga,  the  right  of  the  unrairriod  adds; — "  This  distinction  does  nob 
daughter  who  thns  takes  in  prefercnco  scorn  to  prevail  anywhere  but  in 
to    her   married  sistors  is  held  to  re-     Ben«TM.** 

■emblo    an    absolute    right    in    this  A    decision    of    the     Pombay    High 

respect,  namely,   that  if  she  dies,  leav-  Court  was  relied   upon  by   the  lower 

ing  a  son  and  also  sisters,  tho  property  Appellate  Court  (c),  but  it  has  already 

(a)  11  Moore's  T.  A.,  189.  (h)  B-  L.  P.,  Sup.  Vol,  1008,  at  p.  Id's, 

(c)  UhoBkir  Trimhak  Acharya  r.  ifa^odtfv  Ramji^  6  Bom,  S.  0,  Sep.,  0,  d  !• 
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father  the  suit  being  brought  in  her  life-time  for  a  declaration  of  1^7^ 
title)  were  not  her  rightful  successors  to  the  zemindari,  and  that  Ohotat  Laix 
the  plaintifE  as  the  eldest  grandson  of  the  istimrar  zemindar^  was  ^  ^* 
entitled  to  be^  preferably  to  the  second  defendant^  declared  Lalxi, 
re^ersiotfary  heir  to  the  zemindari  oti  the  death  of  the  first 
defendant.  Sir  CoUey  Scotland^  the  Chief  J  ustice,  said : — "  With 
reference  to  the  second  question  raised  by  the  appellants'  objeo«- 
tion  to  the  declaration  of  the  plaintiff's  rights  whether  the  zemin- 
dari is  the  stridhan  property  of  the  first  defendant^  I  need  not 
add  anything,  as  my  conclusion  on  the  first  question  is  obviously 
decisive  of  it.  Bat  I  ought  perhaps  to  say  with  reference  to  the 
arguments  (contradictory  to  those  on  Oxe  first  question)  advanced 
on  behalf  of  the  appellants,  that  the  authorities  do  not,  I  think^ 
present  any  ground  for  them.  There  are  some  texts  and  com* 
ments  recognizing  as  stridhan  paternal  property  devolving  on 
a  daughter,  but  they  appear  to  me  to  relate  only  to  an  appointed 
daughter  who  was  declared  to  become  by  the  appointment  the 
third  description  of  son.  «  •  •  •  The  fundamental  principle 
of  the  law  of  successions  ,  too,  is  adverse  to  the  contention  of  the 
appellants,  for  it  paternal  property  passing  to  a  daughter  were 
to  become  her  stridhan,  the  suecession  would  pass  away  from 


been  held  by  this  Court  that  that  to  the  ordinary  rules  which    govern 

decision  does  not   correctly  express  the  descent  of  property  on  the  decease 

the  law  in  regard  to  the   daughters  of  the  female  heir,  that  is,  it  goes  to 

succession  to  their  father's  property  the  next  surviving  heir  of  the    last 

as  it  obtains  in  this  Presidency;  see  full  toker  of  the  property.    In  the 

iJeo  Peraad  v.  Imjoo  Boy  (a).  present  ca8e,it  must  go  to  the  nearest 

On  the  whole,  we  have  no  doubt  heir  of  Jussodah  Kooer's  fAther,  that 

that  although  under  the  Mitakahara  is,  her  sister  Dowlut  Kooer. 

law,  as  well  as  under  the  law  of  the  In  this  view,  we  are  of  opinion,that 

Bengal  school,  the  unmarried  daugh-  the  decision  of  tbe  lower   Appellate 

ter  takes  the  whole  of  the  property  Court  is  wrong    in    law,    that   the 

in  preference  to  her  married  sisters  if  plaintiff  is  entitled  to  a  decree  ;  and 

there  be  any,  under  the  Mifcakshara  therefore  the    decree  of  the  lower 

she  only  takes  in  priority  to   them  Appellate  Court  must   be  reversed, 

and  not  to  the  ultimate  exclusion  of  and  the   decree  of  the    first    Court 

their   right   to   inherit  from  their  afiGlrmed  with  costs  in  this  Court  and 

father.    Upon  her  death,  wo  think  in  the  Court  below, 
that  the  property  must  go  according 

(a)  Ante,  p.  245. 
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1874       those  who  were  the  nearest  heirs  by  virtue  of   their   capacity  te^^ 

Chotay  LkLL  ^^^  oblations  to    the    last  male    owner,"  Uolloway,  J.,  rested 

V.        his  judgment  upon  the  same  grounds.    Towards   the   end  of  it' 

j^AfT^       he  said  :    ''On  the  question  whether  property  oomiog  to  womea 

by  inheritance  is  stridhan  or   not^  I  do    not   consider  it  of  fii^ 

least  consequence  for  the    decision   of  this    case  to   determin&i 

By  calling  it  stridhan  we  should  not  be  in  the   least   assisted   to 

the  solution  of  the  order  of  its  transmission,  for  the  yarious  sorts 

of  ^fridAan^are  transmitted  in  very  yariona  ways I  will 

shortly  sum  up  the  grounds  upon  which  I  come  to  the  oonolusion 
that  the  decree  of  the  Civil  Judge  ought  to  be  affirmed/' 
The  learned  Judge  then  states  the  grounds  to  be:  'M.*- The 
principle  of  the  law  is  to  determine  the  descent  by  the  nearness 
or  remoteness  of  connexion  with  the  offering  ;  there  is  no  taking 
by  or  through  or  by  virtue  of  any  individual^  the  only  effect  of 
relationship  is  to  connect  with  that  offering;  the  very  name  sapinda 
is  the  clearest  etymological  proof  of  the  predominant  notion- 
2. — That  this  principle  is  the  reason  for  the  daughters  taking 
at  all.  3. — That  neither  in  this  nor  in  any  other  case  has 
what  is  called  vestingi  *the  slightest  influence ;  the  very 
notion  of  heritable  blood  is^  as  applied  to  Bindu  law^  meao" 
ingless.  4. — ^The  principle  of  the  law  is  the  |only  safe  ground 
for  deducing  a  rule  of  descent ;  the  attempt  to  argue  from 
subordinate  propositions  will  as  the  cases  show,  lead  to  a 
departure  wider  and  wider  from  the  real  reason  of  the  law/'  As 
far  as  the  law  in  that  part  of  India  is  the  same  as  in  tho 
North- Western  Provinces^  this  i«  an  express  authority  upon 
the  question  before  us. 

On  the  other  hand,  there  are  certain  oases  in  the  High  Court 
at  Bombay  which  were  relied  upon  as  being  opposed  to  tho 
doctrine  which  appears  to  have  been  consistently  held  both  by 
this  Court  and  the  High  Court  at  Madras.  One  of  them  is 
Franjivandaa  Tulsidas  y>  Devkuvarbai  (1),  and  i  s  known  by  the 
name  of  DevJcuvarbai'a  case.  It  appears  to  have  been  there 
laid  down  by  the  Supreme  Court  at  Bombay,  that  a  widew  is 
entitled  to  the  moveable  property  absolutly  and  to  the  immove* 

(1)  IBom.  H-O-   Bep.,130. 
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able  property  for  life,  and  sobject  to  the  widow's  interest,  the       1874 
moveable  property  descends  to  the  daughters  absolutely.  Ohoiat  lall 

It  appears  from  the  judgment  of  the  Chief  JuaticOi  Sir  Matthew  «• 
Saussej  and  Sir  Joseph  Arnould  in  Venayak  Anandrav  v.  Laksh-  Lall. 
mi^ai  (1),  that  this  decision  was  based  mainly  on  the  authority  of 
the  Maynkha,  an  authority  in  that  part  of  India.  The  judg- 
jnent  in  the  latter  case,  which  seems  to  have  been  written  by 
Sir  Matthew  fi^ausse  to  be  forwarded  to  the  Privy  Council,  con- 
tains this  passage,  p.  121  :— »''  In  Devkuvarhai^a  case  this  Court 
held  that  the  widow  of  an  intestate,  childless,  and  separated  bro- 
ther takes  the  moveable  property  absolutely,  and  the  immoveable 
for  life  only,  with  remainder  to  the  heirs  of  the  intestate.  That 
decision  was  very  much  based  upon  the  principle  of  allowing 
the  law  of  usage  to  control  the  letter  of  that  portion  of  the 
written  law  which  was  inf avor  of  the  widow.  In  the  Mitakshara 
oil  Inheritance,  Ch.  ii,  s.  1,  entjtied  '  Bight  of  the  widow  to 
inherit  the  estate  of  one  who  leaves  no  male  issue,'  the  com- 
mentator, after  declaring  the  order  of  succession  (see  para.  2) 
in  words  quoted  from  Yajnavalkya,  and  after  discussing  various 
interpretations  and  opinions,  states  the  conclusion  (para.  39)  as 
follows :''— The  learned  Chief  Justice  then  quotes  the  passage. 
He  is  speaking  of  his  own  judgment  in  the  former  case,  and  says 
that  he  based  it  on  the  authority  of  the  Mayukha. 

That  next  case  at  Bombay  is  Havalram  Atmarani  v.  Nan<2- 
liahor  Shimarayan  (2).  There  three  of  the  learned  Judges  of 
that  Court  held  that,  accordiog  to  the  Hindu  law  of  inheritance 
as  received  in  the  Bombay  Presidency,  immoveable  property 
inherited  by  a  married  woman  from  her  father,  whether  or  not 
it  be  strictly  entitled  to  the  name  of  stridhaug  decends  on  her 
death  to  her  own  heirs,  and  not  to  her  father's  descendants, 
according  to  what  is  called  the  "  melancholy  succession  ;*'  and 
that  an  inheritance  descending  on  a  married  woman  from  her 
father  classes  as  stridhan  and  descends  accordiagly.  It  is  to  be 
remarked  upon  this  decision  that  the  learned  Judges  considered 
the  text  of  Menu  and  the  opinions  of  the  commentators  and  other 
authorities  on  Hindu  law,  bat  they  do  not  appear  to  have    been 

{!)  1  Bom.  H.  C.  Bep.  117.  (2)  1  Bom.  H.  C.  Eep.,  209, 
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1874       aware    of    (at  least   they  do    not  notice)    any  decieioaa   of   the 

CaoTAY  Lall  Coarts  on  thia  side  of  India  on  the  subject ;  and  in  oonsideringf 
^  ^-  whether  we  should  treat  this  case  as  an  anthortiy,  this  is  rery 
Lall.  material.  We  may  fairly  say  that  a  judgment  of  another  Bigll' 
Court  in  which  no  notice  waa  taken  of^the  decisions  of^a 
Court  upon  the  poiot  ought  not  to  reoeire  the  same  respeofc  from 
ns  as  it  would  receive  if  the  learned  Judges  had  Considared  the 
decisions  on  this  side  of  Iadia« 

The  next  case   is  Bhoikar    Trimlkk    A  chary  a  j.  liahadev 
.  Ramji  {I),  in    which  Sir    Joseph  Amonld,  who  was  one  of  tbe 
Judges    in    tbe  former   case    sat   alone.    He    held    that   the 
property  acquired  by  a  married    woman    by    inheritance,   with 
the  exception  of    property    inherited   by  a  widow  from  her  hus- 
band,  classes   as    stridhan,   aad    deseenda    accordingly.    He 
appears   to  haTo   held    this    upon  the    authority  of    Venayak 
Anandrav  ▼.  Lahshmib(mli{2).  'B^  saya :— ^^Mr«  Marriott's  positioui 
that  upon  the   estate  vesting    in  Lakhshmi    as  sister    of  Yithalj 
her  son  Ramji  Krisiinaji^  and  his  son  Mahadev  Bamji    thereupon 
became  jointly  interested  therein  as  oopartners  with  Lakhshmi, 
must,  in  my  opinion,  be  regarded  as  nnteoable  ;  it  seems  opposed 
to  the  principles    established  in  Hindu  law  regarding  property 
coming  by  inheritance   to  women,    and  is  inconsistent  with   the 
position   already    adverted  to,    as  established    by    the   case  of 
Venayah  Anandrav  V.  Lakahmibai    (2),    that  the    sister    takes 
absolutely .''    But    the  learned    Judge   proceeds    to  notice  the 
decision  of    the  Judicial    Committee    of  the  Privy    Council  and 
the  text  of  Katyayana,  and   allows  that  in  the  case  of  inheritance 
by  a  widow  from  a  husband,  the  rule  laid  down  in  the  Mitaksfaara 
does   not  apply.     So  far    he  departs    from  what    bad  been  pre-' 
viously  decided,  and  it  will  be  seen  that   in  this  he    differs  from 
the   judgment  I  am    about  to    notice  of    West,  J.,    who  gives 
as  his   opinion    that    the   passage  in    the    Mitaksfaara    applies 
to  the  case  of  a  widow  inheriting  from  her  husband  just  as  much 
{IS  to    that  of  a  daughter   inheriting  from  her  father.     The  case 
is  Vijiarangam  v.  Lakshuman  (3). 

(1)  6  Bom,  H.  0.  Kep.,  O.  0.,  1.  (2)  1  Bom.  H.  C.  Rep.,  117 

(3)  8  Bom.  H.  C.  Rep.,  0.  C,  244. 
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Now  tha  decision  in  tbat  case  is  fonnded  upon  the  Maynkhft.       ^*^^ 
The  Chief    Justiee   says  : — <'The  qoestion  of  Hindn  law  arisiDg  CfiocrAT  Lall 
from    these  facta  is  a  diiScuIt  one^    but    lookiDg  (as  I  think    we    Chunnoo 
are  in  this   island  bound  to    do)  to  the   Mayukha,  for  the  law  to      ^^^ 
reffnlate  this  case.    Thamabai  must    be  regarded   as    the    legal 
representative  of  Yesubai  in  respect  of  the  property  in  question 

in  this  sait,  and  not  the  plaintiffs :''  and  West,  J.,  says  :•— 
^«We  mast  fall  back  either  on  the  Hayukha,  which  is  equally 
inconsistent  with  a  current  of  decisions  derived  from  the  analo- 
gies of  the  Bengal  law,  or  else  on  the  Bengal  law  itself/'  But 
the  learned  Judge  took  the  opportunity  of  this  case  coming 
before,  him  to  discuss  at  considerable  length,  and  with  much 
ability,  the  meaning  of  the  passage  in  the  Mitakshara,  and  to 
comment  upon  the  authorities.  He,  too,  does  not  appear  to 
have  noticed  any  of  the  decisions  on  this  side  of  India,  and  what 
I  have  already  said  with  regard  to  the  decision  in  Havalram  AL 
maram  v.  'Sandkishor  Shivnarayan  (1)  will  apply  to  this  part  of 
his  judgment.  He  lays  down  that  the  Mitakshara  includes  in 
Mtridhan  all  propei*ty  acquired  by  a  woman  by  inheritance,  which 
is  contrary,  as  I  have  already  said,  to  what  had  been  laid  down  by 
Sir  Joseph  Arnould  in  the  case  of  Bhaskar  Trimbak  Acharya  v. 
Mahadev  Bamji  (2),  and  contrary  also  to  the  decision  of  the  Privy 
Council  in  Bhugtoandeen  Doobey  v.  Myna  Baes  (3).  He  argues, 
as  I  understand  him,  that  this  case  was  not  rightly  decided.  It 
appears  to  me  that  what  Hollo  way  J.,  said,  which  I  have  read, 
applies  very  much  to  this  judgment  of  West,  J.  Certain- 
ly, when  we  have  the  various  decisions  of  the  Sudder  Court 
here  upon  the  law  which  is  applicable  in  this  suit,  and  the 
decision  of  the  High  Court  at  Madras  upon  a  similar  law,  in 
which  no  substantial  difference  can  be  pointed  out,  with  reference 
to  this  question,  we  ought  not  to  unsettle  the  law  which  appears 
to    have  been    received  on  this  side  of    India  for  the    last  fifty 

years,  on  account  of  the  opiAion  of  a  Judge  of  the  '  High|Court 
at  Bombay^  however  learned  be  may  be.  The  consequences,  at 
the  present  time,  would  be  most  serious.  Courts  ought  always 
to   bear  in  mind  that  it  is  no  light  matter  to  reverse  a    series  of 

(1)  1  Bom.  H.  0.  Rep., 209.  (2)  6  Bom.  H.  C.  Rep.,  0.  C,  1. 

(3)  11  Moore's  I-  A.,  487. 
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1874       decisions  which  mast  have  been  ftcfced  upon  for  many  jearsj    an 


V, 

Chunnoo 
Lall. 


Chotay  LkLL  have  been  regarded  as  deoU^ring  what  was  the  law. 

It  appears  to  me  that  the  conclosion  which  Pontifex,  J., 
arrived  at  in  this  case  is  the  right  one,  and  that  his  decision 
oaght  to  be  affirmed.  The  costs  of  the  hearing  on  remand 
in  which  the  appellant  really  was  snccessfnl,  ought  to  %Q 
regarded  as  part  of  the  costs  of  the  original  hearing,  and 
should  be  allowed  in  the  same  way  as  those  costs  were  allowed, 
oi«.,  out  of  the  estate.  The  appellant  must  pay  the  costs  of 
this  appeal  on  scale  No.  2. 

Appeal  dismissed* 

Attorney  for  the  appellant :  Baboo  B.  M.  Doss. 

Attorneys  for  the  respondents  :  Baboo  Q,  C7.  Dutt^  and  Messrs 
Beeby  and  Rutter. 
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l874  Before  Bit  B,ichard  Couch,  Et,  Chief  JusUee^  Mr.  JusHce  L.  S.  Jackson, 

March  24.  cmd  Mr.  Justice  AinsUe, 


CHIJNDEB  NABAIN  SINGH,  Deputt  Maoistbatb  of  Cctwa  (Dsfend* 
ant;,  v.  BRIJO  BULLUB  GOOYBE  (Plaintot) .• 

Beng,  Ad  VI  of  1868,  Sched.  K—Act  XVIII  o/1850  --Judieidl  Aci—EigM 

of  Action— lAablUy  of  Magistrate, 

The  removal  by"a  Magistrate  of  an  obstrnctioii  in  the  exeivise  of  the  powen 
oonferred  upon  him  by  Sobed.  K,  oL  1  of  Beng.  Aot  VI  of  1868  is  not  a  jndioial 
aot  I    and  the  M agietrate  is   therefore   not  protected  by  Aot  XVIII  of  1860 

•  Appeal,  No.  1  of  1874,  under  a.  15  of  the  Letters  Patent  of  the 
28th  December  1865  from  a  judgment  of  Mr^  Justice  Markby,  dated  the 
22nd  December  1873  in  Special  Appeal,  No.  1550  of  1872,  from  a  decree  of 
the  Officiating  Judge  of  East  Burdwan,  dated  the  24th  of  June  1872,  affir** 
ming  a  decree  of  the  MuAsi£  oi  Cutw&i  dated  tUo  9th  of  January  1872. 
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from  a  tnxt  in  tin  Civil  Court  to  tary  tka  question  of  the  r^ht  of  the  person        1S74 
against  whom  thir  order  was  made  to  oreate  the  obstmofciQii  and  lor  damaires.  _ 

NaxaimSuioh 
The  special  appeal  preferred  in   this    case   was   first   heard  .^    !L 

«  m  ^B.  mm  m  — ^  BS7JO  BVUdUB 

before  Markby  anb  Birch,  JJ.,  who  differed  in  opinion.     The     Gootbi. 
facts  material  to  this  report  are  sufficiently  stated  in  the  judg- 
ment of 

Mabkbt,  J. — In  this  case  it  appears  that  one  Brijo  Bnllub 
Groojee,  the  present  respondent,  was  a  resident  of  Gutwa,  and 
that  6n  the  information  of  the  head  constable  of  that  town  pro- 
oeedings  were  taken  against  him  by  the  Deputy  Magistrato 
(wbo  was  also  Chairman  of  the  Town  Committee)  under  ol.  1 
of  Sched.  K  of  Beng.  Act  YI  of  1868*  The  account  of  these 
proceedings  which  has  been  gi^en  does  not  very  cleariy  show 
what  was  done.  It  however  appears  that  the  respondent  was 
convicted  of  an  offence  nnder  that  dause  and  fined  Bs.  20- 
He  was  also  under  the  same  clause  ordered  by  the  Magistrate 
to  retaove  three  steps  or  sets  of  steps  forming  tho  approaches 
to  two  houses  which  were  hia  property.  These  three  seta 
of  steps  the  Deputy  Magistrate  had  found  to  have  been'  newly 
erected.    The  respondent  removed  the  steps,  but  subsequently 

brought  a  suit  in  the  Civil  Court  against  the  Deputy  Magis- 
trate, the  Collector,  and  the  Head  Constable  of  the  town  to  have 
it  declared  that  he  had  a  right  to  ascend  to  his  two  houses  by 
these  three  sets  of  steps  and  for  damacres.  As  regards  the  Col- 
lector, the  case  was  at  once  dismissed,  the  Munaif  holding  that 
there  was  no  ground  whatever  for  making  him  a  party. 
As  regards  the  merits  of  the  case,  the  Munsif  found  upon 

the  evidence  that  the  steps  had  been  recently  erected  on  the 
sitaof  old  steps  ;  these  steps  having,  for  a  very  long  period,  been 
the  means  of  approach  to  the  respondent's  houses,  which  were 
separated  from  the  road  by  an  open  drain.  This  being  so,  the 
Munsif  held  that  they  did  not  come  within  cl.  1  of  Sched. 
£.  of    Beng.    Act    YI    of    1868,    putting    upon    that   clause 

the  very  reasonable  construction  that  it  did  not  apply  to  any 
part  of  a  building  recently  pulled  down  and  re-erected  on  the 
oldaite.    He  accordiogly  declared  the  right  of  the  respondent 
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1874       to  pass  and  repaes  to  and  from  his  two   houses  by  the    steps 

Cbondbe     in  question,  and  directed  the  appellants  to  pay  Rs.  3  as  damages 

^***^^®*'*°^  in  their  representative  capacity  as  officers  of  the  Cutwa  Mani- 

Hftuo  BuLLUB  cipality.     By  this  I  understaod  it  to  be  meant  that  the  respondent 

was  to  receive  compensation  to  that  amount    out  of  the  Town 

Fund^  but  that  the  defendants  tvere  not  to  be  personally  liable. 

It  was  however  objected  by  the  appellant  that  the  Munsif 
had  no  jurisdiction  to  try  this  suit.  The  objection  appears  to 
have  been  then  based  upon  the  provisions  of  s.  92  of  Beng.  Act 
VI  of  1863.  But  the  Munsif  in  my  opinion  correctly  held  that 
the  only  effect  of  tliat  section  was  to  bring  the  persons  exercising 
the  powers  of  this  Act  a^  executive  officers  under  the  control  of 
the  Commissioner,  and  did  not  in  any  way  affect  the  jurisdiction 
of  the  ordinary  Civil  Courts  and  considering  that  s.  88  pro- 
vided for  the  conditions  under  which  a  suit  would  lie  against 
the  Magistrate^  he  thought  it  clear  that  this  suit  might  be 
maintained. 

The  Deputy  Magistrate,  who  is  the  present  appellant,  did  not 
appeal  against  this  decision  so  far  as  the  merits  of  the  case  are 
concerned.  But  he  appealed  on  the  ground  that  the  Civil  Court 
bad  no  jurisdiction  to  entertain  the  suit,  relying  ou  the  same 
argumeuts  as  wers  used  in  the  Couit  below.  The  District 
Judge  took  the  same  view  as  the  Munsif,  and  dismissed  the 
appeal.  Upon  the  case  made  before  him,  the  District  Judge 
could  come  to  no  other  conclusion. 

In  this  Court  to  which  the  Deputy  Magistrate  has  now 
appealed,  it  is  again  contended  by  the  appellant  th  at  the  suit 
will  not  lie.  He  pats  his  case  here  on  the  ground  that  no  suit 
can  be  maintained  against  him  for  an  act  dono  judicially  and 
within  his  jurisdiction,  or  with  the  bona  fide  belief  that  he  had 
jurisdiction.  This  is  the  only  ground  of  appeal,  and  it  is 
evidently  founded  on  the  provisions  of  Act  XVIII  of  1850. 
This  is  a  defence  which  ought  to  have  been  distinctly  pleaded 
and  raised  by  the  issues,  as  it  depends  on  certain  allegations  of 
fact,  the  truth  of  which  ought  to  bo  investigated^  The  appel- 
lant, however,  has  not  asked  us  to  send  the  case  back,  but  has 
asked  us  to  hold  upon  the  facts  as  they  appear  on  the  judgments 
of  the  Courts  below  that  the  defence  is  well  founded,  and  no 
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objection  to  our  entertaining  the  appeal    upon  this    pfronnd  has     '  W4 
been  taken  by  the  respondent.     I  therefore   proceed  to  consider    Chundeb 
the  case    as  if   the  Act   had  been   relied    on  in    the    Courts  ^^**^JJ^'**" 
below.  Bauo  BuLUJB. 

.That  Act  provides  that  *'no  Judge,  Magistrate,  Justice  ^°^^" 
of  the  Peace,  Collector  or  other  person  acting  judicially  ahall  be 
liable  to  be  sued  in  any  Civil  Court  for  any  act  done  .  or  orderd 
to  be  done  by  him  iii  the  discharge  of  his  judicial  duty,  whether 
or  not  within  the  limits  of  his  jurisdiction  :  provided  that  he, 
at  the  time,  in  good  faith,  believed  himself  to  have  jurisdiction 
to  do  or  order  the  act  complained  of." 

•In  considering  whether  the  appellani(  is  protected  by  this  Act, 
I  shall  assume  that  he  acted  in  good  faith.  Therefore,  although 
the  steps  are  now  found  not  to  be  such  as  come  within  cl.  1 
of  Sohed.  K^  so  that  the  defendant  had  no  jurisdiction  to 
remove  '  them,  still  he  comes  within  the  protection  of  this  Act^ 
if  he  was  acting  judicially,  and  io  discharge  of  his  judicial  duty^ 
This  therefore,  in  the  view  that  I  take  of  the  matter,  is  the 
important  question  for  consideration^ — ^was  the  appellant  in  this 
case  acting  judicially  and  in  discharge  of  his  judicial  duty 
within  the  meaning  of  the  Act  XYIII  of  1850,  when  he  ordered 
these  steps  to  be  demolished  t  If  he  was,  he  is  entitled  to  the 
protection  given  by  the  Act^  otherwise  not. 

Now,  as  a  general  rule,  every  Magistrate  does  act  judicially 
in  discharge  of  his  judicial  duty  whenever  he  performs  any  of 
the  duties  which  are  imposed  upon  him  by  the  law.  The  duties 
which  he  usnjtily  performs  are  of  such  a  nature  as  to  render  it 
absolutely  necessary  for  their  due  performance  tha  t  he  should 
lave  that  protection.  He  has  generally  either  to  punish  an 
offence  or  to  vindicate  the  rights  of  a  private  individual ;  and  if 
he  were  hampered  by  fear  of  the  consequences  which  might  arise 
from  a  mistaken  conclusion,  he  could  not  have  that  independenco 
of  mind  which  is  essential  to  the  discharge  oiE  such  functions  as 
these.  This  protection  is  not  confined  to  persons  holding  and 
exercising  a  regular  judicial  office,  but  it  extends  to  any  persons 
whose  duty  it  is  to  adjudicate  upon  the  rights  or  punish  the 
misconduct  of  any  given  person^  whatever  form  their  proceed- 
ings  may  take,  or  however    informal    they  may    be»    This  has 
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1^4       been  so  held  m    England— To;ier  v«  Child  (])— and  I  do  not  aee 
Cbithdm   ^^'^y  reason  to  donbt  that  the  same  would  be  held  here, 
Nabain8inoh     That  it  is,    however  the  judicial  character    of  the    act  which 
BaiJoBvLLUB  alone  gives  the  protection    may  be  seen  by  comparing  the  law  as 
GooTu.    ^pp^j^^  iiQ  persons  who  act  under    somewhat  similar  conditions^ 
but  not   judicially.    Thus  it    has    long    been   the  custom  in 
England,  and  it  is  beginning  to  be  the   custom  here,    to  confer 
large  powers  on  individuals    or  bodies  of  individuals  to  be  used 
for  the  public  benefit.    The  persons  upon  whom    these  powers 
are  conferred    in  England  are  generaly  called    Commissioners, 
and  they  are  placed  in  this  position  :  whilst,    on  the  one  hand, 
they  are  liable  for  any    wrongful  act  committed  by   them,  they 
are,  on  the  other  hand,  generally  protected  from  personal  annoy- 
ance and  from  personal    liability.    A   public  officer    (generally 
their  secretary)  is  made  defendant  in  the  snit^  and  the  law  allows 
them  to    defray    the  costs    and  damages    in  any    suit  brought 
against  them  out  of  the  property  entrusted  to  their  care.     With* 
out  such  protection  as  this,no  one  would  act  as  a   Commissioner; 
whereas  a   greater  immunity  than  this  would  be  dangerous    to 
the  interests  of  those  with  whom  they  cOme  in  contact. 

The  powers  and  duties  contained  in  Sched.  E  of  Beng.  Atst 
YI  of  1868  are  (with  the  exception  of  the  powers  to  punish 
an  offence)  exactly  of  this  character.  They  are  powers  which 
enable  the  persons  in  whom  they  are  vested  to  protect  the 
health  and  comfort  of  the  inhabitants  of  the  town  to  which 
they  are  applied.  They  impose  upon  those  persons  important 
public  duties  which  they  are  bound  to  perform,  but  these 
duties  are  notj  as  it  appears  to  me,  judicial.  The  main  consider- 
ation is  not  what  are  the  rights  of  the  parties  concerned,  but 
what  is  necessary  for  the  health,  comfort,  and  convenience  of 
the  public.  I  speak  of  these  powers  generally,  for  I  am  bound  to 
Admit  that  some  are  judicial  namely  the  powers  in  certain  cases 
to  punish  for  an  offence.  And  I  have  felt  the  force  of  the  argu- 
ment, that  had  the  Legislature  intended  some  of  these  duties  te 
be  judicial,  and  some  not,  the  line  would  have  been  distinctly 
drawn.    It  would  perhaps  hi^ve  been  more  convenient  if  this  had 

a)  7  E  &  B.,  377. 
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been  done^  bat  I  think  vre  can  gather  from  the  Act  itself  what       ^^'^ 
the  intention  of  the    Legislature  tvrs.     Looking   only  to    this    Chundsb 
schednle,  we  find  certain  powers,  and  daties  are  confided  to  the^'^*^"*®''**" 
Magistrate.;  some  of  which  are  undoubtedly  jndicialj   whether  ^^"<^^^^^^ 
thft  others  are  so  or  not.    Bat  this  is  only  a  schedule  ;  its  place 
in  the  Act  is  in  ss«  82^  83j  and  also,  by  referencci  in  s.  42«  with 
which  it  mast  therefore  be  read.     We  thus  find  that  it  is  prima- 
rily a  schedule  of  "  conservancy  powers''  though  some  other 
poi?ersare  mixed  up  in  it*    And  s.  42  appears  to  me  to  draw 
the  re(]iaired  line.    That  section  provides  that  '^  it  shall  be  com- 
petent to  the  Government  to  declare  that  all  or  any  of  the  powers 
and  authorities  which  are  vested  in  the  Magistrate  and   the 
duties  which  are  imposed  npon  him  by  the  sections  enumerated 
in  Eched.  B.  to  this  Act  annexed^  or  by  any  of  them,  shall  be 
Tested  and  exercised  by  the  Town  Committee  at  a  meeting.^' 
Amongst   the  duties  which  are  enumerated  in  Sched.   B.  as 
being  capable  of  being  so  transferred,  ai'e  included^  therefore^that 
which  has  been   exercised  in   this    case,    but    a.   42  further 
preyides  that  ''nothing  herein  contained  shall  be   deemed   to 
confer  upon  anj  Town  Committee  any  power  to  impose  a  fine.'' 
This  appears  tome  to  draw  the  required  line.    The   powers   to 
fine  for  an  offence  are  judicial,  and  can  be  confided  to  the  Magi&» 
trate alone;  the  other  powers  being  conservancy  powdrs  are  not 
judicial,  and  may  be  confided  to  the  Town  Committee.    Unless 
the  line  be  thus  drawn,  we  should  be  oompelled  to  hold  that 
:ihese  powersi  even  when  exercised  by  the  Town  Committee  at  a 
meeting,  were  judicial  powers  ;  for  the  same  powers  which,  when 
exercised  by  one  person  are  judicial^  can  hardly*  be  otherwise 
when  exercised  by  another.    But  to  hold  that  the  Town  Com* 
mittee  when  exercising  these  powers    were  aioting  judicially 
would  produce  a  result  whioh>  having  regard  to  the  nafeuro  of 
that  body  and  the  ordinary  mode  of  oondncting  business  at  a 
Bieeting,  wonld  not  to  my  mind  be  aatiafactory.    It  oould  not 
httv6  been  inteoded  by  Ihe  Iiegislatnre  that  a  body   of  Town 
Commissioners  should  meet  and  dispose  of  claims  to  valnable 
rights  oi  property  withont  SAy  formB  of  procedure  or  any  appeal. 
The  oflSce  which  the  appellant  holds  will  not  alone   protect 
him.    The  Act  of  1850  very  strictly  confines  its  protection  to 
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1874       persons  acting  judicially,  and  to  acts  done  or  ordered  to  bo  done^^ 
CHUNoru     by  them  in  discharge  of  their  judicial  duties.     And   although 
NiRAiN  Singh  i\^q^q  J3  ^q  doubt  a  priind  facie  presumption  that  judicial  ofEcers      « 
B&ij(iBuLLUB  in  discharge  of  public  duties  are  acting  judicially,  yet  that  is  not 
always  so.     Orders  made  by  a  Magistrate  under  sa.  518  %nd 
519  of  the  Code  of  Criminal  Procednre,  which  are  of  a  somewhat 
similar  character,  are  expressly  declared  by  s.  520  not  to  be 
judicial  proceedings. 

Upon  the  whole  I  have  come  to  the  conclusion  that  in  this 
oase  the  Magistrate  was  neither  acting  jndicially,  nor  was  the  act 
done  by  him  in  discharge  of  his  judicial  duties  when  he  ordered 
these  steps  to  be  removed.  I  think  what  he  then  did  was  done 
by  him  as  a  public  officer  on  behalf  of  the  pubKc  exercising 
conservancy  powers^  and  that,  therefore,   Act  XVIII  of   1850      • 

does  not  apply. 

I  have  before  pointed  oat  that  by  the  decree  of  the  Mnnsif 
the  appellant  has  not  been  made  personally  liable,  but  only  as 
the  officer  of  the  Town  Committee.  No  objection  has  been 
raised  to  this  form  of  the  decree  by  either  side*  and  it  seems  to 
me  reasonable  and  porper  that  it  should  so  stand.  I  only  refer 
to  it  as  showing  *  that  a  decree  in  this  form  is  not  open  to  the 
objection  which  would  naturally  arise  against  a  public  officer 
being  ma^e  personally  liable  for  an  act  done  by  him  in  good 
faith,  though  erroneously. 

The  defendant  No.  S,  the  Head  Gpnstable,  has  not  appealed; 
Whether  or  no,  therefore,  the  decree  could  have  be^n  maintained 
as  against  him,  has  not  been  considered  by  me  in  this  case,  and 
BOthing  is  decided  upon  it.  From  the  form  of  the  decree  it  c^ 
practically  immaterial. 

i  think  the  appeal  should  be  dismissed  with  costs*. 

Birch,  J.-^It  is. not  until  the  case  comes  before  tw  in 
special  appeal  that  the  real  and  sole  defence  to  sach  an  actioti 
is  properly  urged,  and  «yetthe  case  appears  to  be  one  aboatf 
which  thb  legal  advisers  of  Crovernment  have  interested   them** 

selves* 

.    That    defence    is    that  the  Deputy  Magistrate  was  acting 

judicially  and  as  the  law  prescribes^  and  could  not  therefore  be 

sued. 
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The  District  Towns  Acfe  confers  on  the  Magistrate  alone   the      ^874 
power  to  fine  under  the  coDservancy  provisions  of  the  Acti     In     Cbundrr 
respect  of  offences    punishable  under  the  Act,   the   Magistrate  ^^*^*'!  ^''*°^ 
would  have  to   be  guided  by  the  provisions    of  Act  XXV  ofBwjoBuLLUB 
1861   (vide   ss.  21  and    11)    in    the  investigation   which  must     ^^^"• 
precede  the  order  imposing  the   fine.     The  proceedings   show- 
that  the  Deputy  Magistrate  summoned  the  person    accused   of 
creating  an  obstruction,  heard  evidence  for  and  against  him,  and 
came  to  a  decision  thereon.     He  dealt  with  the  matter  judicially 
and  in  good  faith,  add  on  general  principles   is  protected  from  a 
civil  action.     The  fact  that  he  was  also  Chairman  of  the  T6wn 
Committee  in  no  way  affects  .the  case.    The  powers  which  he 
exercised,  he  exert^ilsed  ad  Magistrate.    It  is  nowhere  suggested 
^hat  he  acted  unfairly  or  with   partiality :  there  is  every  reason 
to  suppose  that  he  acted    under   the  conviction  that  his  orders 
were  for  the  pciblic  benefit,  and  that  he  was  bound  to  issue  them. 

In  the  case  of  Madhab  Chandra  Guho  v.  Kamlakaiit 
Chuck^butty  (I),  it  was  held  that  the  order  of  a  Magistrate 
under  Ch.  XX  of  the  old  Criminal  Procedure  Code  was  con- 
clusive as  regards  the  particular  act  done  by  him.  The 
Magistrate  had  removed  a  bridge  which  obstructed  a  khal,  and 
the  suit  was  brought  to  set  aside  his  order,  and  to  have  the 
plaintiff's  right  to  erect  the  bridge  declared.  The  suit  was 
dismissed  on  the  ground  that  a  Magistrate's  order  passed  with 
jurisdiction  coald  not  be  set  aside  by  a  Civil  Court,  and  that  no 
suit  would'  lie  for  a  valid  declaration  of  right  against  persons 
who  had  no  interest  in  the  matter.  The  Full  Bench  Ruling 
in  the  case  of  Ujalmayi  Dasi  v.  Ghandra  Kumar  Neogi  (2) 
has  determined  that  no  suit  will  lie  to  set  aside  an  order  made  by 
a  Magistrate  under  Ch.  XX  of  the  Criminal  Procedure  Code, 
or  to  restrain  him  from  giving  effect  to  his  order.  S.  811  was 
held  to  bar  the' jurisdiction  of  the  Civil  Court  in  such  a  case. 
In  the  Madras  High  Court,  in  the  casa  of  t  ehaiyangar  v.  B. 
Bagunath  Bow  (3),  in  which  a  Deputy  Magistrate  acting  under 
8-  308,  Criminal  Procedure  Code,  caused  a  house  to  bo  removed 
as  an  obstruction  to  the  high-road,  and  was  sued  for  the  value 

(1)  6  B.  L,  E.,  643.  (2)  4  B.  L.  E.,  F.  B.,  24. 

(3)  5  Mad.  H.  0.  Bep.,  343. 
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1874       of  tiie  hoase^  it  was  hold  that  althoagh  the  remoTal  of  the  bouse 

CHOND«r~  ^y  ^^^  Deputy  Magistrate  was  an  act  without  jurisdiction^  the 

Nahaxn  Szkoh  Deputy  Magistrate,  though  actiug  improperly^  had  acted  judi-. 

„„Biji,i,DB  ciaily  in  making  the  order  for  the  remoyal'of  the  house^  that  he 

QooTBE.     had  acted  in  good  faith^  though  on  a  hastily  formed  belief  that  he 

had  jurisdiction,  and  was  oonvequently  protected  by  Act  X\U[II 

of  1850.    The  suit  against  him  was  .dismissed. 

Whether  the  Magistrate  acts  under  a  section  of  the  Criminal 
Procedure  Code^  or   under  a  special  enactment  of   the    Local 

Government  empowering  him  to  remove  obstraotions^  and 
impoitiug  a  fine  for  causing  them^  ao.Iong  as  he  acts  judicially  in 
a  bond  fide  belief  thai  he  has  jurisdiction,  he^  and  thoae  who 
execute  his  orddrs^  are  protected  by  Act  XVIII  of  1 850  from 
being  sued  in  the  Civil  Court  on  account  of  any  such  act. 
The  words  in  the  Act ''  acting  judicially''  roust^  in  my  opiniouj 
be  considered  to  extend  to  proceediugs  held  by  a  Magistrate 
exercising  his  judgment  as  to  whether  a  fine  should  be  imposed 
or  not  under  a  local  Act  by  which  he  ia  empowered  to  fine. 

Damages  are  laid  in  the  plaint  so  as  to  cover  the  fine  imposed* 
under  the  pretence  of  an  action  to  establish  a  right  and  damagea 
for  its  infringement ;  the  suit  really  seems  to  be  one  to  recover  a 
fine  imposed  by  the  Deputy  Magistrate  and  get  his  orders  set 
aside. 

In  my  opinion  the  action  will  not  lie*  The  Depnty  Magis« 
trate  and  his  subordinate^  the  Municipal  Constable,  are,  I  think, 
protected  from  such  a  suit  by  Act  XVIil  of  1850.  I  would 
decree   the   appeal  and    dismiss   the  suit  with  costs  in  all  the 

Courts. 

The  Judges  thus  difEering,  the  opinion  of  Markby,  J.,  as  that 
of  the  senior  Judge  prevailed,  and  the  defendant  preferred  the 
present  appeal  from  that  learned  Judge's  decision. 

The  Senior  Oovemment  Pleader  (Baboo  TJnoda  Per  sad  Ban" 
erjee)  for  the  appellant. — The  same  clause  in  Sched.  E  of  Beng. 
Act  VI  of  1868,  cl.  1,  empowers  a  magistrate  to  fine  a  person 
erecting  an  obstruction  in  the  public  highway,  and  to  remove  the 
obstruction  ;  the  two  matters  go  together  and  form  part  of  one 
and  the  same  proceeding.    But  in  order  to  fine  the  offender,  the 
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Magistrate  muBt  first  jadioially  find  that  an  pbatruQlion  has  beon       1874 
oreafted*    The    whole  proceeding  therefore,  mnst  be  taken  to  be     gb wdxr' 
a  judietal  proceeding  for  ponishing  the  offender^  and  erery  part  ^^^^^^"»<*^ 
of  it  ia  equally  protected    by   act  XVIII    of    1850.    Had  tbeBujoBuuiiiB 
Legielatsare  intended  that   some  of  the  daties  of  the  Magistrate  ^"^ 

under  B&ng*  Act  Y£  of  1868  were  to  be  *  deemed  jndiciali 
•od  others  ezecntive,  they  wonld  have  drawn  a  distinction 
between  the  two  classes*  as  they  have  done  in  th^  oase  of 
Town  Gommitteesi  who  by  s.      38,  cl.    5,    are  empowered  to 

exeroise  any  of  the  powers  of  the  Miigi^trate  which  may  be 
coofprred  on  them  by  the  Government  of  Bengal  nn4er  s.  42  i 
bat  tha  latter  section  expressly  provides  that  they  shall  not 
have  the  power  of  fining.  .  Magistrates  were  always  protect^ 
ed«  Mo  emit  oould  be  bronght  to  set  aside  an  order  of  a 
Magjatnto  ordering  the  removal  of  an  obstrnction  or  nuisance 
under  Act  XXI  of  ISilr^Qovemment  v.  Choonea  Lai  (1), 
Sckwfi  Fatuck  v.    Omoola    Exxnour    (2),   Ramhiahore    Bhutta^ 

dio/tjee  V.  Biseshur  BhtUtacharjee  {S),  and  PranJcishM,  Burma  v* 
RamraodBr  Surma  (4),  No  suit  will  lie  to  set  aside  an  order 
of  a  MagistiMite  under  Ch.  XX  of  the  Code  of  criminal  Pro- 
cedore— U/ajamayf  Dad  v.  Chandra  Kumar  Keogi  (5}»  Madhab 
Chandra  Quho  v.  Kamala  Kant  Chuckerbulty  (6).  In  Tarak- 
n<dh  MookJhopadhya  v-  Collector  of  Hooghly  (7)  it  was  held  that 
Act  XYIII  of  1850  does  not  protect  a  Magistrate  whp  has 
not  acted  with  due  care  and  attention,  but  on  review  the  ruling 
was  reversed ;  see  Collector  of  Hooghly  v.  Tarah  Nath  Moohho- 
padhga  (8) ;  see  also  Seshaiyangar  v.  B.  Bagunatha  Bow  (9). 
By  English  law,  too,  a  judicial  officer  is  not  liable  to  be  saed 
for  anadjadioation  according  to  the  best  of  his  judgment  upon  a 
itiatter  within  his  jurisdiction,  and  a  matter  of  fact  so  adjudi- 
cated by  him  cannot  be  put  in  issue  in  an  action  against  him-— 
Kemp  V.  Neville  (10) ;  see  further  Collector  of  Eatna  v.  Roma- 
nath  Tagore  (11), 

(1)  S,  D.  A,  1853,  p.  929.  (7)  4  B.  L.  R,  A.  C,  37. 

(2)  Marsh.,  7.  (8)  7  B.  L.  B.,  449. 

(3)  Id.,  231.  (9)  5  ICad  H,  G.  Bep.,  345. 
tt)  Id.,  214.  (10)  Broom's  ConBt.  Law,  734. 

(5)  4  B.  L.  R..  F.  B.,  24.  (U)  7  W.  B.,  191. 

(6)  6  B.  L.  &.,  643. 
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^^  Babdo  Mcfhini  Mchun  Boy  for   the   respondent.— It  can  only 

Ghuhdxk  s^rre  to  confuse  to  say  that  the  >  conviction  and  punishment 
iN'AEAiNSjKOH  jjy  ^  Magistrate  under  this  Act  cannot  be  separated  from  an 
fiswoB  (JU.OB  order  by  him.  for  the  removal  of  an  obstruotion.  It  may  be 
that  there  may  be  an  obstractioa  on  the  road  caused  by  m 
accident^  or  one  the  author  of  whioh  cannot  be  discovered,  and 
which  (has  to  be  vemeved ;  it  cannot  be  said  that  the  Ma^^strato, 
in  ordering  the  removal  of  it,  discharges  a  judicial  fanction* 
Although  both  the  provisions  are  in  the  same  clause,  yet  the  two 
acts  are  very  different,  the  conviction  and  the  imposition  of  a  fi^a 
are  judicial  acts,  while  the  removal  of  an  obstruction  is  purely  an 
executive  or  ministerial  act.  In  fact  all  throu((h  Beng.  Act  VI 
of  1868,  there  are  powers  conferred  on  the  Magistrate,  aome  i»£ 
whioh  are  judicial,  and  others  merely  ministerial;  and^  as  to  the 
latter,  there  is  no  protection  from  being  sued.  It  woold  be 
unreasonable  to  prevent  a  man  from  bringing  a  auit,  .ttie  real 
object  of  which  may  be,  as  in  this  case,  to  establish  a  title  to 
property.  It  could  not  have  been  intended  by  this  Act  to  leave 
a  party,  against  whom  a  decision  had  been  given  by  a  Magistrate 
involving  a  question  of  right  to  property,  without  the  asgai 
vemedy  of  an  appeal  to  the  civil  tribunal* 

Baboo  Unoda  Perahad  Banerjee  in  reply. 
The  following  judgments  were  -delivered  ; — 

Couch,  C.J.  (Ainslib,  J.,   concurring)  : — In  this  case,  which 
was  an  appeal  from  the  judgment  of    Markbyj  J.^  as  the  senior 
Judge,  sitting  with  Birch,  J.,  the  iirst  ground  of  appeal  is  that 
the  Magistrate  in  his  proceeding    under   Sched.     K  of  6eng« 
Act  VI  of  1868  acted  judicially,  and  in  discharge  of  his  judicial 
duty,  in  directing  the     removal    of  the  obstruction  which  was 
removed  lay  him,  and  for  the   removal   of    which  the  plaintiff 
brought  the  suit  against    him  and    another   person,    and  that 
therefore  Act  XVIII  of  1850    is  a    bar  to  a    suit  against  the 
Magistrate.     The  second  ground  is  more   general,,  being  that 
Markby,  J.,  ought  not  to  have  held  that  the  powers  and  duties 
mentioned  in  Bched.  E,  with  the  exception  of  the  powers  to  punish 
«n  offencei  are  not  judicial. 
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Act  XVIII  of  1850  provided    that  no  Judge  or  Magistrate,       ^^^^      . 
•&C.,  or^ther  person  acting  judicially,  shall  be  liable  to  be  sued    Cbvitdbr 
in  any  Goart  for  any  aot  done  or  ordered  lo  be  done  by  him    ^^^'^S™^*^ 
in    the   discbarge  of  his  jndicial  duty,   whether  or  not  within  BawoBuiioB 
t^e  limits  of  his  jurisdiction,  provided  that  he  in   good  faith 
believed   himself   to  have  jurisdiction  to  do  or  order  the  act 
oompIaiDed  of.    The  object  of  that  Aot  was-  not  to  introduce 
the   rule   that   a   Magistrate   acting   judicially  was  not  liable 
to  a  suit,  but  the'  farther  rule  that  he  was  not  liable,  although  the 
act  was  not  within  the  limits  of  his  jurisdiction^  if  he  Bond  fidk 
believed  it  to  be. 

The  question  in  this  case  is,  **  whether  the  removal  of  the 
obstruction  by  the  Magistrate  *in  exercise  of  the  power  given 
to  him  by  the  first  clause  of  Sched.  K  is  a  j'udicial  act. 

The  clause  is : — ''  Whoever  builds  any  wall,  or  erects  or  sets 
.np  any  fence,,  rail,  post,  or  other  obstruction  or  enevoaohnient 
in  any  public  highway,  or  in  or  over  any  open  drain,  sewer,. 
t>r  acq;ueduct,  along  the  side  of  any  such  highway,  shall  be 
liable  to  a  fine  not  exceeding  lEs.  50 ;  and  the  Magfstrate  shall 
have  power  to  remove  any  such  obstruction  or  encroachment^ 
and  the  expense  of  such  removal  shall  be  paid  by  the  person 
erecting  the  8«me>  and  shall  be  recoverable  from  him  in  the 
nanner  provided  in  s.  82  of  this  Act." 

• 

If  the  whole  of  thia  danse  is  to  be  read  as  ene-  single*  provi<- 
»Ott,  and  the  power  of  the  Magistrate  to  remove  »n  obstruc- 
tion only  exists  where  the  person  bfdlding  or  setting  np  the 
efaetracftion  has  been  convicted  andf  punished  by  a  fine,  it  might 
be  said  that  the  conviction  of  setting  np  the  obstruction  and 
imposition  of  the  fine  and  the  removal  of  the  obstruction 
being  one  act,  and  the  order  by  the  Magistrate  that  it  should 
be  removed  being  part  of  the  judicial  proceedings  for  punishing 
the  offender,  the  whole  was  a  jndicial  act, — ^that  the  removing 
^he  obstruction  could  not  be  separated  from  the  awarding 
the  punishment  of  the  fine.  But  it  appears  to  me  that  this 
would  not  be  a  reasonable  construction  of  the  clause,  for  then 
it  would  not  provide  for  the  cases  where  it  may  be  necessary 
for  purposes  of  conservancy  that  the  obstruction  should  be 
removed,  and  yet  no  person  can  be  discovered  who  could  W 


t^  BENGiLL  LAW  RSPOBTS.  IVOL.  XIT 

1874       pnniBhed  for  setting  it  np  and  mocie  liable  to-  pay  a  fine,  or 

Ghumdkb    from  whom  even  the  expense  of  the  removal  oonld  be  recoTered. 

Nabaiw  SiKOtt  (jj^jg  clause,  although   it  cootains  two   provisions^  one  for  the 

BbuoBctlluh  punishment  of  the  aathor   of  the   obstruction,   and  the  other 

^'*'     for  the  removal  of  the  obstruction,   must  be  looked  at  as  ^ 

it  was  in  fact  two  clauses  ;   one  providing  for  the  judicial  aofc 

of  determining  who  the  offender  is  and  ponishing  him,  and  the 

other  for  what  maj  be  done  separatdy  and  without  any  offender 

being  punished^  namely^  the  aci  of  removing  the  obstraotion, 

which    may    properly   be    called   an    executive  or  ministerial 

act. 

In  other  parts  of  the  schedule  ako  we  find  clauses,  some  of 
which  lelate  to  judicial  acts,  namely,  powers  of  fining  for 
offences.  For  instance,  there  is  the  3rd  clause*  where,  if  a  person 
being  ordered  to  remove  a  projection,  encroachment  or  obstmo 
lion  does  not  do  so,  he  shall  be  liable  to  a  fine  not  exceeding 
Bs.  50,  and  the  Magistrate  in  such  a  case  may  remove  or  alter 

the  projection,  encroachment  or  obstruction.  Others  are,  cl.  8 
where  if  a  person  neglects  or  refuses,  after  notice  from  the 
Magistrate,  to  keep  a  drain,  privy  or  cesspool  in  a  proper  state* 
be  shall  be  liable  to  a  fine ;  and  the  9th  clause,  where  the 
fouling  of  water  by  bathing,  washing,  throwing  rubbish,  &c,', 
is  made  punishable  by  a  fine.  Then  there  are  powers  which  are 
not  judicial,  as  in  the  10th.  clause,  which  gives  to  the  Magistrate 
the  power  of  filling  up  unwholesome  tanks  in  private  premises, 
and  provides  in  the  same  way  as  the  1st  clause  that  the  eipenae 
incurred  thereby  shall  be  paid  by  the  occupier  of  socb  premises^ 
and  shall  be  recoverable  from  him  in  the  manner  previded  in 
B.  83  ot  the  Act;  and  the  llth.  which  gives  the  Magistrate 
power  to  clear  noxious  vegetation  and  improve  bad  drainage  ; 
and  the  12th,  which  gived  him  power  to  drain  off  and  clean  stag* 
nant  pools  in  open  places  ;  and  the  13th,  which  gives  him  power 
to  cause  places  near  public  highways  which  are  dangerous  to 
passengers  to  be  repaired,  protected,  and  enclosed* 

Here  are  various  acts  which  may  be  done  by  a   Mi^istrata 
by  virtue  of  this  schedule,  which  are  not  judicial.    They  ara 
ministerial  acts,  and  acts  which  may  in  dome  cases  be  dono  by 
virtue  of  the  Act  by  persons  who  are  not  Magistrates^  namely 
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the  Town  Commitee.    They  in    no  way  partake   of  the  natnre       l^^* 

of  a  jadicial  proceeding.  Chund?r 

It  seems  to    me  that  the  schedule  to  the  Act    gives  power    to  NabainSikgh 
the  Magistrate  for  purposes  of    conservancy  to  do  things   which  Brijo  bullvb 
are   merely   ministerial.    It    also  gives    him  power  in^  certain       ^^**' 
cases  to    punish  an   offender  by  a  fine.    3nt    these   are  distinct 
acts,  and  the  circumstance,  that  in  this  instance  there  has   been 
the  imposition  pf  a  fine  upon  the   person  who  is  said  to   have  set 
np  the   obstruction,  does    not    make   the  act  of  tl^e  Magistrate 
which  followed   it,  the  act    of  removing  the  obstruction,    in  any 
way  a  judicial  act.     It    does    not    protect  him   from  an  action 
being  brought,    not  to  try  the  legality  of  his  decision  in  punish- 
ing the  offender  by   a  fine,  vnd  not  to   interfere  with    that',  but 
to  try    the  question,  of  right  .  whether  the   person  to  whcHU  the 
place  belongs  has  a   right   to  have  the    steps  there   or    not.     I 
cannot   construe   this    Act  as    being  .intended    to  put    in  the 
power  of  the    Magistrate  acting  as  a  conservancy  authority    the 
decision  of  questions  of  property   which  might    be  of  the  nttoost 
importance    te  persons  ;    and  to  do  so  without  there  being    any 
appeal  from  hi^  decision  :  for    I  cannot  regard  the    provisions  of 
B«  92,  which  seems  in  one  stage  of  this    snit  to  have  been   relied 
upon  as    pretecting   the  magistrate    from  an   action^  as  being 
in   any  way  whatever  a  remedy  by   appeal.    It  seems  to  me    to 
have  been  intended  for  quite  a  different  purpose. 

I  think,  therefore,  th^t  Markby,  J.'s  decision  that  the 
action  was  not  barred  either  by  Act  XVIU  of  1850  or  by  tite 
general  law,  is  a  right  one,  and  that  this  appeal  ought  .to  bo 
with  costs. 


jACKsoiT,  J. — I  entirely  concur  in  the  judgment  which  has 
been  just  delivered,  and  have  very  little  to  add.  I  can  only  «ay 
that  it  seems  to  me  that  it  would  be  matter  of  the  most  seriou» 
consequence  if  Magistrates,  in  addition  to  being  protected  in  the 
discharge  of  their  purely  judicial  functions,  were  '  also  so  far 
inviolable  in  their  executive  capacity,  that  they  shonld  be  at 
liberty  to  make  orders  in  the  conservancy  branch  of  their  duties 
which  should  not  be  liable  to  question  in  any  form  or  shape.  It 
would  be  simply  placing  property  in  towns,  where  such  Acts  come 
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1S74       into  oper^tioDy  absolately  at  the  disposal  of  the  Magistrate  for  the 

Chunder.    *^°i®  being.     The  section  referred  to  by  the  learaed  Chief  Jastice 

KakainSingh  ig  manifestly  one,  I  think,  intended  to  give  the   QoTemment 

Bbuo  hullob  <uad  the  CommiBsioner  the  power  of  oontroUing  fn  an  execatire 

GooTBfi.     -^ay  the  proceedings  of  the  Magistrate   nnder  the  Act,  and»it 

wonld  be,  if  it  could  be  need  at  all  for  snob  a  purpose,  a  very 

inadeqaate  substitute  for  that  right  frbicfa  every  subject  ought 

to  have  of  submitting  questions  of  this  kind  to  the  decision  of 

the  Gitil  Courts. 

Appetd  Mtmisaed^ 

PRIVY  COUNCIL. 


P;  C.»       FDRSAHAI  SINGH  xm  orans  (PLAiWHrps)  ir.  STUB  LOOTP  ALI 

J   '^  KHAN  AJSiD'  OIHSB»  (DxrBMDAMXs). 


[On  appeal  from  the  Bigh  Court  of  Judicature  at  Fort  WilHiGun  in  BengaWT 

« 

Where  lands  tiibmei^ged  by  a  ri^er  reform,  and  can  fte  identified  as  baTing 
fonned  a  part  of  a  particnlaV  cftate,  they  befeiig  to  the  owner  of  tBat   estate,. 

wkether  hia  ntate  eoosiita  wholly  of  peruMmently  eettfed  lands^  or  wfaMhi»r 
it  has  been  partly  aoqaired  as  an  alkinal  aooretion  nader  tanpovary  aattlo- 
ments  made  by  GoTernment  with  him  as  owner  of  permanantly  aettlad  lands. 

Appeal  from  a  judgment  and  decree  of  the  High  Conrt  at 
Calcutta,  bearing  date  the  4th  June  1866^  affirming  a  judgment 
and  decree  of  the  Judge  of  Patna,  dated  thi»  20th  September 
1865.  * 

The  plaintiffs,  the  owners  of  the  estate  of  Mnteor,  a  portion  of 
which  estate  they  held  under  temporary  settlements  with  Govern- 
ment, olaimed  certain  lands  as  having  reformed  on  tho  site  of  a 
part  of  their  estate  which  had  been  dilnviated  by  the  Ganges. 
The  defendants,  on  the  other  hand,  claimed  the  same  lands  at 
an  accretion,  under  Regulation  XI  of  1825,  to  their  estate  of 
Bamnnggur.  The  Judge  of  the  Pettiia  Court,  by  whom  the  case 
was  tried,  found  on  the  facts  that  although  the  lauds  in  qckeation,. 
when  they  first  formed  and  rose  clear  of  the  river,,  were  attached 
to  the  estate  of  Bamnuggur,  they  could  nevertheless  be  clearly 

•  Present :— Sib    J.    W.   CoLvitB,     Sib  B.    Pbacocic,    Sut  M.    E.    Smitit, 

R*  SirP.  Collibb,  akd  Sib  L«  Pebl^ 
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identified  as  banng  reformed  on  a  portion  of  the  Mnttoor  estate        '^* 

which  had  been  sabmerg^.    Applying  the  Iaw»    as  it  bad    been    Hussahai 
*  declared  by  a  DiTision  Benoh   o£  the  High  Court  in  the   case  of        '^f** 
Ramanafh  Th^deoary.  Ohunietnarain  CAotodAry  (1),  the  Judge  |^\^' 
awarded  tha    lands    to  the  plaintiffs.    On  appeal  to    the    High 
Conrt  his  decision  was  held  to  be  opposed  to  the  }ndgik>ent   of  a 
Fall  Bench  of  that    Conrt  in    tha  case  of  KatUmonee   Do/^dee  ▼, 
Banes    Monmohinee  Dabee   {2),  in  which  the    view  taken  in   tb^ 
case    9i*BofM,nauth    Thdkoor  had   been   overruled.    The   case 
was  accordingly    remanded  to  the  Judge  of    the  Patna  Court  to. 
decide  it  in  accordance  With  the  principles    laid  down  in  the  FuU 
Bench   Ruling.     In    compliance    with    these    instructions    the 
)>istrtot  Judge,  without  altering  his   finding  oo   the   facts,  held 
that  the  lands  were  to  be    teken  to  have  formed  as  an    accretion 
to  Bamnuggur,  and  awarded  them  to  the    owners  of  that  estate. 
This   judgment  was    affirmed  by   the   High    Conrt  on    appeal. 
From  that   decision  the    plaintiffs  appealed  to  Her  Majesty    in 
Council* 

Mr.  Doyne  for    the    appellants.— The    first   decision    of  the 

District  Judge  was  correct  The  facts  found  by  him  bring, 
the  case  within  the  .decision  of  the  Privy  Council  in  Lopez  v. 
Maidan  TKakoor  (3).  That  decision  supports  the  view  taken 
by  the  Division  Bench  in  B&mananth  Thakoor  v,  Cknnder^ 
narain  Ghowdhry  (1),  And  is  opposed  to  the  ruling  of  the  Full 
Bench  in  KattenKmes  Thaaee  v.  Banee  Monmohinee  Dahee  (2) . 
The  earlier  case  otMiASsamiU  Imam  Bandir.  Hurgomnd  Gho8e{4) 
was  to  the  same  effect  as  the  judgment  in  the  case  of  L  opez  v. 
Maddan  Thakoor  (8)  and  these  decisions*  have  been  followed 
in  Ifogender  Ohunder  Ghose  v.  Mahomed  £bo/(5). 

Mr.  Jjeilhf  Q.C,  for  the  respondents. — If  the  facts  mnst 
be  taken  as  found  by  the  District  Judge,  the  decision  in  the  case 
of  Lopez  Y^  Madian  Thakoor  will  govern  so  much  of  the  present 
claim  as  relates  to  the  land  which  bas  reformed  on  the  site  of  the 

(1)  Marsh.  Bep.,  136.  (4)  4  Moore's  I-  A.,  4D3« 

(2)  3  W.  E-,  51.  (5)  10  B.  L.  R.,  406. 

(3)  13  Moore's  I.  A.,  467 ;  S;  0.;5 
B.  L.  B.,  521. 
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1^?^       appellant's  pertoanentlj  settled  estate.  Bat  neither  that  decisioa 

UuMABAi    nor  any  other  of  the  decisions  which  have  been  oitedt  applies   to 

^^^^^      the  appellant's  claim    to  the  land    which  has  reformed    cm  that 

Brrsryhoo/n  portion  of  his  estate  which  he  holds  under  temporaiy  seltlemeBts 

With  thovernment.  « 

'  [Mr.  Leith  was  about  to  enter  on  an  examination  of  the 
evidence  with  the  object  of  shewing  that  the  finding  of  facts  by 
the  Jiidge  of  the  Patna  Conrtwas  erroneous.  But  their  Lord- 
ships intimated  that,  as  that  finding  had  been  accepted  in  the 
Courts  below    withdut  objection,  it  would  be  almost '  impossible 

to  impugn  it  successfully  at  that  stage  of  the  case] 

•  •  •  . 

The  judgment  of  their  LoansHiFs  was  pronounced  as   liollows 
by 

Sir  M.  E.  SMixs.-^Their  Lordships,  considering  the  turn 
that  the  argument  has  taken,  do  not  think  it  necessary  to 
go  at  any  length  into  this  case.  The  suit  was  brought  by 
the  appellants^  the  proprietors  of  Mouza  Muteor,  in  Tirhootj 
against  the  respondents^  the  proprietors  of  Mousa  Ramnug* 
gur,  tQ  reco?er  the  possassion  of  a  lArgeqnantity  of  land 
which  bad  been,  submerged  by  the  Ringer  GUages*  II 
appears  that  the  river  flowed  between  the  estates  of  the  plaint- 
tifEs  and  the  def endantS|  and  in  its  i;onrse  between  the  two 
estates  there  were  from  time  to  times  various  changes.  Tbero 
were  two  or  three  defined  channels^  which  at  time  t)ie  river 
over  filowedi  and  formed  a  pool  or  lake.  The  land  which  is  the 
snbjeot  of  the  present  suit  was  submerged,  and  when  it  first  became 
free  from.water^  and  reappeared,  it  adhered  to  aod  adjoined  tha 
estate  of  Ramnuggur,  and,  primd  facie,  the  accretion  wsa  to 
that  estate,  but  upon  an  inquiry  made  by  the  Jadge  of  Patna 
who  went  to  the  spot,  heard  evidence^  and  took  great  pains  to 
survey  the  district,  he  came  to  the  conclusion  that  the  submerged 
land,  although  it  had  reformed  blose  to  Mouza  Bamnuggur«  wasj 
in  point  of  fact,  land  which  belonged  to  Mouza  Muteor,  and  that 
there  were  means  by  which  he  could  identify,  and  did  identify,  the 
land  as  having  been,  before  its  diluviation,  part  of  that  Mouza. 
He  found  those  fasts,   and  applying  the  law  as  he    understood  it 
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to  the  factSj  namely^  that  when  submerged  land  can  be  identified       1874 
upon  its  reappearance  as    belonging  to  a  particular    estate,  the     hdbbahai 
proprietor  of  that  estate  is  entitled  to  it.  because  in  truth  he  had      ^^^^^ 
never  lost  the  land*    the  land  was  always  his,    and  the  difficulty  Syud  Lootf 
of  ^entifioation  being  removed    by  evidence— the  land  being  in      "    ^^* 
fiict  identified— there   was  no    reason  why  the    property  should 
not  be  regained  by  him.    He  acted  upon  this  principle  of  law, 
which  had    been  at    that  time  affirmed  by  the  High  Court    of 
Calcutta  in  a  case  in  which  Sir  Barnes    Peacock,  with  two  other 
Jadges,  had  given  the  judgment.    That,    however  was  the  judg- 
ment of  a   Division  Bench  ;    and  the  High  Court,  upon  appeal 
in  the  present  suit,  decided  that    they  were    bound  by  a  subse. 
quent  decision  of  a  Full    Bench  of    the  High  Court,    which  had 
come  to  a  contrary  conclusion,    and  had    held  that  land  which 
reappeared  under    circumstances  like  the  present,  must  be  held 
to  belong  to  the    proprietor  of  the  estate  to  which    it  had  appa- 
rently accreted  ;  and  they  *  remanded  the  cause  to  the  Judge  of 
Patna,  who,    without  altering  his  finding  on  the    facts,  decided 
according  to  this  view    of  the  law,  and  his    judgment    was,   as 
might  be  expected,  upheld  by  the  High  Court*  in  the  judgment 
now  under  appeal,  on  the  case  again  coming  before  it  npon  the 
appeal  of  the  present  appellants. 

The  question  of  law  involved  in  these  decisions,  which  is  a 
very  important  one,  was  brought  before  this  Committee,  in 
a  case  of  Lape»  v.  Maddtm  Thakoor  (1),  in  which  the 
principles  which  should  govern  oases  of  this  description  were 
very  fully  discussed  and  elucidated,  with  the  result  that  it  was 
laid  down  by  the  authority  of  this  Committee  that  where  land 
which  has  been  submerged  reforms,  and  can  be  identified  as 
having  formed  part  of  a  particular  estate,  the  owner  of  that 
estate  is  entitled  to  it.  It  is  admitted  by  Mr.  Leith,  the  Counsel 
for  the  respondents,  that  the  authority  of  this  case^  and  others 
which  have  followed  it  before  this  Committee,  cannot  be  disputed. 
Their  Lordships  think  the  principles  laid  down  in  those  cases 
are  perfectly  correct,  and  are  distinctly  applicable  to  the 
present  i  and  that,  if  the  facta    are  to  be    taken  as  they  were 

(1)  13  Moore's  I.  A.,  467  j  S.  a,  5  B,  L.  B.,  621. 
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1874       foand   by  AiDsliOj  J.,  the  jadgment   below  must  be  r^yersed, 
HvBsAHAi    Their  Lordships,  for  the  reasons  they  gayq  daring  the  urgiipient, 
SinoH      think  it  is  impossible  those   faots  eoald  be    disputed   with  any  * 
8Tiin  LooiF  effect  at  their  bari  and  therefore   both  law  i^n^l  f aot  e^re  i9'{avpr 
"    ^^'    of  the  appellants. 

Mr.  Leith  endeayoured  to  distinguish  between  the  l^nd^ 
which  were  the  permanently  settled  lands  of  Huteqr  aAd  some 
lands  which  had  been  in  themselyes  an  ^coretjion,  and  wbich 
were  temporarily  settled  only  with  the  propiriotor  of  j&jlutteor. 
Their  Lordships  think,  howeyer  that  this  distinction  cannot 
preyail.  There  is  eyidence  from  which  it  m^  b9  presumed  that 
those  lands  accreted  to  the  estate  of  llnteora  and  it  may  be 
inferred  from  the  mode  of  accretion  that  the  Croyerameat  9ettlo4 
with  the  proprietor  upon  the  groqnd  th^t  they  had  99  aqcretedj 
and  therefore  that  he  was  entitled  to  the  s^lem^nt. 

On  these  grounds  their  Lorships  think  that  the  judgmen(i 
of  the  High  Court  must  be  reyersed/and    they  alpo    thi|ik  tha,t 

the  decree  originally  made  by  the  Jndga  of  Fatpa  before  tbQ 
remand  is  the  correct  decree.  They  find  there  is  no  fprpial 
petition  o{  appeal  against  the  decree  Qf  t.ho  High  Court  which 
remanded  the  suit,  but  this  judgment  ought  not  to  be  allowed  to 
stand  in  the  way  of  the  proper  decree  to  be  mad^  in  the  oansfib 
and  will  be  nullified  by  the  course  their  Lordships  propose  to 
take  viz.,  humbly  to  advise  Her  Majesty  to  revera^  the  judge- 
ment of  the  High  Court  now  under  appeal,  and  the  secQud 
judgment  of  the  Zilla  Judge  ,  and  to  direct  a  depr^  to  bet  made' 
in  the  suit  to  the  effect  of  the  original  deore  of  the  !&illi^ 
Judge.  The  respondents  must  pay  the  ooeta  of  the  litigation 
in  India,  and  of  this  appeal. 

Agent  for  appellants,  T.  L.  Wilson. 

Agent  for  respondents,  J.  H.  &  H.  R.  Henderson. 
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ap1>i1llate  civil. 


BtffyrB  Ut.  JUttUe  L.  8.  Jacham  and  Mr.  JubHcb  McDoneU. 
itOHESH  OHIJNDER  ROir  AUD  oTHXBs   (Dsjnsin>ANT&)  v.  GHUICDEB     Aug.  4. 

MOHUN  EOT  AHD  OTHBBS  (PLAIKtlPls).*  " 

■ttindu  Lam-'Blindns88--'ExclfmonJrom  Inheriiante^DayB^hdga. 

The  blindness  wbieh,  under  the  Hmda  hiw  as  recognized  in  Bengal,  ezohides 
an  a£EUcted  person  from  inheritance,  refers  to  congenital  blindness  and  not  to 
loss  of  sight  which  has  sopervened  after  birth. 

The  plaintiff  Cbnnder  Mohun  Roy^  a  Hinda  stibjeot  to  thd 
Hindu  law  current  io  Bengal,  saed  to  recover  possession  of 
a  share  in  certain  property  which  he  claimed  by  right  of 
inheritance.  The  plaint  alleged  that  the  property  in  dispute 
belonged  originally  to  one  Amrit  Sing  Roy/  the  yonnger 
brother  of  the  paternal  grandfather  of  the  defendants  and  of 
Chnnder  Mohnn  Roy  ;  that  Amrit  Sing  Boy  died^  leavirlg  bini 
sttrriving  a  stiinor  son,  natned  Issan  Chander  Boy,  and  a  widow 
nanied  Karoonamoyee ;  that  Issan  Chnnder  Boy  died  a  minor 
dniing  the  lifetiine  of  his  mother  Karoonamoy^^  who  sncceed-* 
ed  to  Im  estate  as  a  li{e*ten^nt ;  and  that  Karoonamoyee  died 
on  the  lOthctf  Bhadon  1275. 

The  other  plaintiffs  were  parohasers  of  certain  interests  from 

Chnnder  Mohun  Boy* 

The  defendants  pleaded  i/nier  alia  that  Chniider  Mohnn  Boy 
bad  become  blind  previous  to  the  death  of  Karoonamoyee^  when 

tbe  iifberitanoe  opened  oat   to  him>  and    that  he  was^  tbereforcj; 
ii  capable  of  inheriting  by  Hinda  law. 

The  Subordinate  Judge  considered  it  to  be  doubtful  on  the 
evidence  when  Chnnder  Mohun  became  blind.  He  founds 
however^  that  the  blindness  was  not  proved  to  be  incurable^  and 
accordingly  decreed  in  the  plaintif^^  favor. 

^Special  Appeal,  K6.  ^  of  1874,  against  a  decree  of  the  Offieiatrng  Jadg» 
of  ZiUa  Dadoa,  dated  the  IGth  December  18f7a,  a£&rming  a  decree  of  th» 
Officiating   Sabordinata  Judge  of    that  District^  dated    the   16th    Sdptembet 

i872. 
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1874  On  appeal  by  the  defendants^  the  Judge  expressed  the  opinion 

MoHEsH     that,  with  the  exception  of  a  gloss  of    Jagannatha's  to  which  he 

CflDNDBHEoYj^|.|.j^^,|jg^   but  little  weight,  there    was  nothing    in  the    Hindu* 

Chdndeb    anthorities  to    show  that    blindness,    to  operate    as  a  cause    of 

MoHDN  Roy.  gjQi^gjQQ  {pQm  inheritance,  must    be  incurable,  but  that  the  real 

test  appeared  to    be  was    or  was  not  the    blindness    conjgrenual. 

In  the  present  case  he    found  as  a  fact,    that    Chancer  Mohun 

became  blind    in  Karoonamoyee's  lifetime,   and  he  accordingly 

held  that  as  he   had  not   been   bom  blind  he  was   not  ezolnded 

from  the  inheritance- 

The  defendants  appealed  to  the  High  Court, 

Mr,  C.  Jackson  fBobooB  Gopal  Chunder  Sircar  and  Sreenaih 
Banerjee  with  him)  for  the  appellants 

Baboos  Mohini  Mohun  Boy   and  NulUt  Chunder   8an  for  the 
respondents. 

The   authorities    cited  in  the  arguments  appear  in    the  judg- 
ment of  the  Court,  which  was  delivered  by 

Jaceosk,  J. — The  question  raised  in  this  special  appeal  is 
whether  the  plaintiff,  Chunder  Mohun  Roy,  is  excluded  from 
his  share  of  inheritance  by  reason  of  his  having  become  blind  at 
a  period  of  about  two  years  before  the  suoeession  opened.  The 
Subordinate  Judge,  in  whose  Court  the  suit  was  brought,  and 
the  District  Judge  who  heard  the  appeal,  both  decided  that  the 
plaintinfE  is  not  excluded  by  the  Hindu  law,  and  the  object  of 
this  special  appeal  is  to  show  that  the  Hindu  law  current  in 
Bengal  does  exclude  a  person  under  such  circumstances.  In 
a  matter  of  this  sort,  it  appears  to  us  that  the  case  should 
be  ordinarily  conclnded  by  the  authority  of  the  text-books 
which  are  regarded  as  the  first  authority  in  Bengal,  and 
first  of  all  those  books  undeniably  is  the  Dayabhaga. 
The  Dayabhaga  in  Ch.  v,  which  is  devoted  to  that  subject^ 
sets  out  in  paras.  1  to  9  the  persons  who  are  excluded 
from  various  causes.  In  para.  10  the  enumeration  is  repeated, 
and  in  that  paragraph  and  para.  11.  the  right  of  such  persons 
to   maintenance   is  insisted   upon.    The   enumeration   which 
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the  Dyabla^ft  contains  is  in  these  words: — ^'  Impotent    persons      }^74, 
and  outcasts  are  excladed  from  a  share  of  the    heritage,  and     mohbsh 
•  so  are  persons  born  blind  and  deaf,  as  well  as   madmen,  idiots,  ^""''^"*®*^^ 
the  dumb,  and  those  who  have  lost  a  sense  [or  a  limb]/' the     Chdnbkr 
translation    being  alternative.    That  phrase  seems  cleai^ly  to 
indicate  the  meaning  of  the  anther  who  qnontes  it,  that  the  excla- 
sion  refers  to  persons  born  blind  and  deaf,   not  to  persons  who 
•afterwards    become  blind   by  accident.     The  enumeration    in 
para.    10    has  not  for    its  object    any   variation    of  the    list  of 
persons  mentioned  above ;    bnt  the  blind  man  is  mentioned  as  a 
person  who    though    excladed   mast  be   maintained,     do  Z  not 
think  the  intention  was  to  refer  to  the  blind  man    in  any    other 

sense  than  he  is  referred  to  by  Menn; 

The  next  authority,  which  is  not  denied,  is  the  Dayakrama 
Sangraha,  and  the  anther  of  that  work  is  even  more  enplicit  on 
the  subject.  He  in  Gh.  iii,  paras.  1  and  2,  mentions,  expressly 
persons  '^born  blind  and  deaf,  that  is  by  nature,  not  those  who 
have  become  so  from  some  adventitious  cause.'^  He  says : — ''The 
meaning  therefore  is,  those  who  are  blind  and  deaf  from  the 
period  of  their  birth.''  As  far,  therefore,  as  these  authorities 
are  concerned,  the  decisions  of  the  Courts  below  appear  to  be 
in  conformity  with  the  Hindu  law.  But  it  is  said  that  going 
further  back,  and  looking  to  the  original  source  of  the  Hindu 
law,  viz.j  the  originnal  text  of  Menu,  we  ought  to  put  a  strict 
interpretation  on  that  law.  The  phrase  referred  to  is  Ch.  ix, 
sloka  201  (1).  That  is  in  these  words: — ^'Eunuchs  and  out* 
castsj  persons  bom  blinds  or  deaf,  madmen,  idiots,  the  dumb, 
and  such  as  have  lost  the  use  of  a  limb,  are  excluded  from  a  share 
of  the  heritage/'  Now  if  it  be  contended  that  by  the  expres- 
sion *^such  as  have  lost  the  use  of  a  limb,"  the  exclusion  is 
carried  beyond  what  is  implied  in  the  former  part  of  the  sloka, 
it  must  be  clear  that  the  person  to  be  excluded  must  be  incur- 
ably blind  or  such  as  has  lost  the  sense  of  sight.  Here  the 
evidence  does  not  show  anything  of  that  sort.  The  plaintiff 
has  not  lost  his  ejres,  nor  is  there  anything,   as  I  understand,  to 

show  that  he  is  incurably  blind.    Therefore,   if  we  are  to  go  on 


(l)OradVs  Ed.,  214, 
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^^7^       that  flloka,    I  dd  not    think  he    would  be  neoessftrily    excluded. 

MoHESH      Speaking  for  myself^  I  should  rather  base    my  judgment  on  the 

Chumdii»Hot  j.^^  authorities  on  the  Hindu    law  as  are  current  in    Bengal — I 

Ohundkii    toean  the  D^abhaga  and  the    Dayakrama  Sangraha.    A  rule  of 

Hindu  law«  which  is  relied  upon  as  preventing  the  natt^ral  couijte 

of  inheritance,    ought  to    be  clear  and   unmietakable.    I  think, 

therefore^  that  this  special  appeal  must  be  dismissed  with   costs. 

Appeal  dismissed. 


PRIVY  COUNCIL. 


DHOITBNDBR   OHtTNDEB  IfOOKEKJEB   ind  otbsm  (Dsvehdaktb)  p 
IfUTTY  LALL  HOOK£BJBB  iKD  othbis  (P^nrrnvs). 
P.  0.» 

Tu^^^^n       ^^^  appeal  from  the  High  Conrt  of  Jadioature  at  Fort  William  in  bengal.] 

Nov*         5y 

BaUt  VcHidib^  qf^Pureha§€  by  NMcuiai^^Fidvcitiry  Bdatienship—'^h^ufi^e 
and  Cutui  que  Trtut—Buit  for  Adminisiration-^Qtibieqwnt  Buit  o^MtnMt 
Purchaser  to  set  aside  Bale. 

Ly  a  Hindu,  died  leaTbg  tlired  iotiB  6,  S  (7,  and  jB,  who  on  his  death  made  A 
partition  of  his  estate^  and  S  coYanaated  with  8  C  to  diaohargo  all  oIiLimli 
made  against  the  estate  of  />.  In  1828,  B  who  claimed  a  portion  of  the  ehara 
taken  by  S  C  on  partition  with  mesne  profits,  filed  a  bill  in  the  Sapreme  Court 
against  8  C  and  others  as  representatives  of  P,  and  obtained  a  decree  fo^ 
R«.  2,00,000.  Pending  this  litigation  S  C  died,  leaving  six  sons,  /,  My  B,  P,  0, 
and  8  M,  and  a  will  made  before  the  birth  of  S  If,  by  whicix  he  left  all  his 
property  to  his  sons  other  than  S  M.  On  the  death  of  S  0^  /,  as  one  of  tha 
executors  of  his  will,  oompromised  J^s  suit  so  far  as  it  related  to  the  estate  of 
S  0,  for  Ks.  80,000  ;  and  afterwards,  in,  the  same  capacity,  sued  the  representa- 
tives of  8  to  recover  that  amount  aad  the  coats  in  the  sait  brought  by  B,  and 
obtained  tb  decree  for  Ba.  1,70,000.  In  the  meantime  S  died  leaving  the 
plaintiffs  his  sons  and  heirs,  and  his  brothers  J  and  M,  his  execntors*  J 
renounced  the  exeontorahip.  H,  on  8rd  June  1854,  as  executor  of  H,  executed 
a  deed  of  assignment,  by  which  he  conveyed  to  J  and  S  M,  for  Bs.  6000,  the 
interest  of  the  plaintiffs  in  the  detree  obtained  by  J.  and  sobsequently  at  a 
sale  of  property  belonging  to  the  representatives  of  S  in  execution  of  the. 
deci'ee,  J  himself  became  the  purchaser.  In  18^7,  in  an  administration  soit^ 
^hich  had  been  broiight  by  the  plaintiffs  to  ootnpel  M  to  account  for  the  assets 
Teoeived  by  him  from  the  estate  of  H,  the  Master  was  directed  to  take  aa 
account,  which  was  accordingly  done.    In  a  suit  brought  by  the  plaintiffs,  the 

•  Present  J— Sia  J.  W,  Colvilr,  Sir  B.  Pbioock,  Sir  M.  E.  Shitb, 
Sir  K,  p.  Cou.iib,  and  Blr  L.  Psel, 
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■<mt  of  %  A«a|na<i  /,  M,  and  8  M,to§^  itside  the    ctoed  of  8vd  Jane  1854,—         1874 

Held,  that  notwithptanding  the  renanoiation  of  ezecatorship  by   J,  he    stood  ""^ 

in  a  fiduciary  relation  to  the  plaintiffs,  and  the  aaBignment  being  found  to  I^"o^i>»» 
have  been  ma4e  for  an  inadequate  consideration,  was  ordered  to  be  set  aside  Mookbejkb 
on  the  plaintiffs  paying  the  parohaser,  J,  the  amount  of  tha  porahaae-tnoney. .  v. 

A  decree  in  an  administration  snit  bronght  by  the  parties  whose  interest  had  ^^J  ^^^ 
berni  sohl  against  the  executor  of  their  father's  will,  by  whom  the  s^ie  had  been 
made,  held  to  be  no  bar  to  the  m^tenanoe  of  a  suit  against  the  purchaser 
to  have  the  sale  set  aside. 

Appeal  from  a  decree  of  the  High  Oonrfa  of  'Jndica* 
tare  at  Fort  William  in  Bengal  dated  the  7th  December  1864, 
confirming  a  decree  of  the  same  Coart  in  its  original  jaris- 
dictioD^  dated  the  2l8t  December  1868. 

The  cironmstances  nnder  which  the  litigation  arose  were  the  . 
following  :— 

Doorga  Chnrn  Mookerjee,  a  wealthy  Hindn,  died  in  Oalcatta 
in  the  year  1814.  On  his  death  his  three  sons,  Sib  Chander, 
Snmboo  Ghnnder,  and  RamDarain,  made  partition  of  his  estate. 
Under  the  arrangement  for  the  partition  a  certain  zemindari. 
Fergunna  Mooloye,  was  taken  by  Snmboo  Chunder  as  a  part 
of  his  share,  and  Sib  Ghnnder  covenanted  with  Snmboo  Ghnnder 
to  discharge  all  claims  against  the  estate  of  Doorga  Obnrn, 
their  deceased  father. 

In. the  year  1828,  a  bill  was  filed  in  the  Sapreme  Court 
against  Samboo  Ghnnder  and  others,  aa  representatives  of 
Doorga  Chnrn,  by  Raja  Baroda  Kant  Boy,  whose  ancestors 
had  been  the  owners  of  the  Fergnnna  Mooloye,  charging  that 
Doorga  Churn  had  caused  the  said  zemindari  to  be  sold,  while 
he,  the  Raja,  was  an  infant;  praying  to  have  the  sale  set  aside, 
find  claiming  mesne  profits.  In  this  suit  a  decree  was  made 
against  the  representatives  of  Doorga  Ohnrn  for  about  two 
lakhs  of  rupees. 

While  this  litigation  was  pending,  Sumboo  Chunder  died, 
leaving  six:  sons,  Juggut  Chunder*  Mohesh  Chunder,  Hurrish 
Chunder,  Fran  Chunder^  Gaily  Ghnnder,  and  Sreeman  Ghnnder. 
Before  his  death  and  before  the  birth  of  his  son  Sreeman 
Chunder,  he  made  a  will,  by  which  he  left  all  his  property  to 
his  other  five  sons* 

On  Sumboo  Chunder's  deaths  Jugs^ut  Chunder,  as  one  of  hid 
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1874       ezeontors,  compromised    the  sait  of  Raja  Baroda  ELant  Boy^ 

DnoNBNDBK  B^  ^^^  ^  related  to  the  estate  of  Bamboo  Chunder,  for  a  sum  of 

Ghunokr    ^^  80,000.  and  afternrards^  still  acting  as  his  father's  execntor. 

V,         saed  the  representatives  of  Sib   Chunder  to  recover  that  sum 

^oSkebjbb  together  with  the  costs  incurred  in  the    litigation  with    Baja 

Baroda  Eant.     In  this  suit  he  had  a  decree  for  Rs.  1,70,000. 

Hurrish  Chunder  Mookerjee,  in  the  meanwhile  diedj  leaving 
his  sons  Mutty  Lall  and  Behariy  Lall  his  heirs^  and  his  brothers 
Juggnt  Chunder  and  -Mohesb  Chnnder  his  executors.  Juggut 
Chunder  renounced  the  executorship,  but  Mohesh  Chunder 
accepted,  and  as  execntor  of  Hurrish  Chunder,  by  a  deed  of 
assignment  dated  the  3rd  June  1854,  made  over  for  a  sum  of 
.Ks.  5,000  to  Juggut  Chunder  and  Sreeman  Chunder  the  interest 
of  the  heirs  of  Hurrish  Chunder  in  the  decree  for  Bs.   1,70,000. 

Subsequently  to  the  date  of  this  assignment,  at  a  sale  by  the 
SherifE  of  Calcutta  of  property  belonging  to  Sib  Chunder's 
representatives  in  execution  of  the  said  decree,  Juggut  Chnnder 
himself  became  a  purchaser,  the  price  of  the  property  which  he 
bought  being  credited  to  the  decree.  Portions  of  the  property 
thus  purchased  by  Juggut  Chunder  were  afterwards  sold  by 
him  for  a  much  higher  price  than  he  had  paid  for  them. 

In  September  1857  an  administration  summons  was  taken 
out  by  Mutty  Lall  and  Beharry  Lall  against  Mohesh  Chunder 
to  account  for  the  moneys  which  he  had  received  as  executor 
of  the  will  of  Hurrish  Chunder.  In  the  petition  filed  to  obtain 
that  summons  it  was  set  forth  that  Mohesh  Chunder,  as  executor 
of  the  will  oE  Hurrish  Chunder,  ^^  had  relinquished  all  claims 
to  the  decree  for  Bs.  1,70,000,  by  executing  the  said  deed 
of  assignment  for  the  sum  of  Company's  Bs.  5,000  only,  and 
thereby  had  occasioned  a  loss  to  the  plaintiffs  of  the  balance  of 
Company's  Bs.  23,333."  The  order  passed  in  the  Supreme 
Court  on  this  petition  merely  directed  the  Master  to  take  an 
account  of  the  assetts  which  Mohesh  Chunder  had  received. 
This  the  Master  accordingly  did,  and  found  that  there  was 
a  small  balance  due  to  the  estate. 

On  the  80th  December  1861,  Mutty  Lall  and  Beharry  JLall 
filed  a  bill  of  complaint  in  the  Supreme  Court  against  Juggut 
Chunder,  Mohesh  Chunder,  and  Sreeman  Chunder  Mookerjeo. 


VOL.  XIYJ  FBIVY  OOUHOII .  9f9 

jQggat  Ckunddr  died  aborUy  after  tbe  iastitatioii  o£  the  stiit,       |^4 

bat  the  suit   was    rerired   against   his   exeeittors   Dhonender  j>BON«Kf>«R 

>  CJm&der^  Jadab  Chundef.  and  QhimiiesseYam.  OauNDsa 
in  this  salt  it  was  prayed  •••^  v. 

W,— Th^t  the  deed  of  aasignxaent.  dafced  the  23rd  June  1854,  of  ''•o»««J"- 
the  plaintiffs'  shares  and  interest  in  the  decree,  obtained  by  Juggut 
Chonder  against  Sib  Ghnnder  Mookeijee's  representattTes,  for  the  snm 
of  Ss.  5,000,  might  be  decUired  as  against  them,  the  plaintiffs,  invalid 
and^d  as  an  absolnte  conveyance,  and  that  the  said  assignment  might 
bedficreed  to  stand  as  a  seomity  only  ior  the  said  swn  of  Qs.  6,000,  and 
far  anything  farther  which  Slight  be  found  to  be  justly  due  from  the 
plaintiffs  to  the  defendants. 

SmL— That  the  property  purchased  by  Juggut  Ohunder  at  the 
Sheriff's  sale  ia  execution  of  the  said  decree  should  be  declared  to  haye 
been  purchased  by  him  with  the  money,  and  on  accouDt,  of  the 
plaintiffs,  and  if  it  should  appear  that  Sreeman  Chnnder  was  interested 
in  such  purchase,  that  he  was  bound  1^  the  trusts  lor  the  plamtifia 
Khereby  created. 

Sni^-p-Thatlt  aight  be  declared  that  Juggut  Ohander  and  Sreeman 
Choflider  heUi  a  sixth  part  of  the  balance  of  the  said  decree,  so  far  as 
the  same  remained  unsatisfied,  and  of  the  property  which  they  had 
bought  under  that  decreet  and  which  remained  unsold,  and  of  the  sums 
whiph  they  might  have  realised  by  the  sale  of  any  portion  thereof ,  in 
trust  for  the  i^aintiffs. 

4^^— That  the  plaintiffs  might  be  let  in  to  redeem  their  one-sixth 
share  of  such  property  remaining  unsold  on  payment  of  the  said  sum 
of  Rss  5,000,  and  of  any  thing  further  which  might  be  found  due  to 
the  defendants  on  taking  accounts. 

Os  the  htoriag  of  the  oase,  on  the  21st  Deoen»ber  1863,  the 
Ooartheld  that  the  defendant  Juggut  Cbadder  stood  io  a 
fidnoaary  position  with  jreferenoe  to  the  plaintiSsj  and  that  he 
had  parohased  their  ahare  in  the  deeree  for  an  inadequate 
eonaideiiatioa.  The  plaintiffs  aoeordingly  had  a  decree  in  the 
terms  aoiight  bj  their  biU>  whieh  was  affirmed  on  appeal  to  the 
Cfpnrt  ia  its  appelbtte  jorisdietion  on  the  7th  September  1864  <1}^ 

The^efwdanfcs,  with  the  ezoeption  of  Mohesh  Chnnder 
HookerjeOj  appealed   from   this   decision   to  Her  Majesty   in 

(fonnoil. 

(1)  Cor.  Bep.,  67. 
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1S7*  Mr.    T.   B.    Come,    Q,C.,  and    Mr.    /.  Ooehrane,  for    the 

Phonsndvb  appellants,  contended  thftt  no  fidnciary  relation  subsisted  betweea 

Mi^KBMB  ^^SfS^^  Chunder  and  the  respondents  Matty  Lall  and  Beharry. 

V.  Lall  at  the  date  of  his  purchase  of  their  interest  from  Mohesh 

MooKJiBJSB.  Chunder  as    executor    under    the    will    of  Hurrish  Chunder. 

Juggpit  himself  had    renounced  the  executorship  of  that  wifl  ; 

lie  had  never  acted  in  execution  of  it,  or  otherwise  accepted  its 
trttsts* 

The  Courts  below  were  wrong  in  finding  that  adequate 
^  consideration  had  not  been  paid  for  the  purchase.     At  the  time 

when  the  transaction  took  place,  the  decree  which  Juggut  had 
obtained  against  the  representatives  of  Sib  Chunder  was 
impeached  on  the  ground  that  it  had  been  fraudulently  obtained  : 
a  large  part  of  the  property  which  had]belonged  to  Sib  Chunder 
was  then  in  the  ha^ds  of  adverse  claimants,  and  it  was  doubtful 
whetiier,  even  if  the  decree  could  be  upheld,  any  part  of  it  could 
be  realized.  Under  such  circumstances  the  purchase  was  a 
mere  speculation  in  a  matter  likely  to  involve  extensive  litigation, 
with  heavy  co6ts,  and  a  doubtful  issue.  In  this  view  theprio© 
given  was  not  inadequate. 

The  respondents  Mutty  Lall  and  Beharry  Lall  were  ofaga 
at  the  date  of  the  assignment  in  1854.  They  did  not,  however, 
bring  their  suit  till  1861.  They  had  not  consequently  used 
reasonable  diligence  in  impeaching  the  assignment,  and  could 
not  claim  the  aid  of  a  Court  of  Bqaity« 

An  administration  suit  had  already  been  brought  against 
Mohesh  Chunder  as  the  only  executor  who  had  acted  under  the 

win  of  Hurrish  Chunder,  and  in  that  suit  Mohesh  had  accounted, 
and  the  assets  had  been  duly  administered.  The  preseht  suit  was 
in  the  nature  of  a  bill  of  revie#  of  the  decree  in  the  adminis- 
tration suit.  Or  it  was  in  the  nature  of  a  supplemental  bill,  or 
a  bill  in  aid  6{  that  decree^   and  could  not  therefore  be  main'> 

r 

tained.  The  decree  obtained  by  Matty  Lall  and  Beharry  Lall 
against  Mohesh  in  the  administration  suit  was  a  bar  to  the  present 
suit  in  T^hich  Mohesh  and  Juggut  were  both  mcKle  defendatits. 

Tn  support  of  the  last  two  contentions^  Mr.  Cochrane  cited  the 
following  cases  i-'^Harvey  v.  Bradley  (I),   Oreen  v.  Badley  {2), 

.  <l)  L.  K.,  4  Eq,,  13.  (2;  7  Beav.,  274. 
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HwUofi  V.  Ball  0),   PaHflnffUn   v.  Beyiiold^  (t),:  Sfca^W  w.      *»^ 

Dutchess  of  Bvekinghdmshire  {S) ,  Blah&r,  'Foster  (4^,  Bingh^'mP.  iDvohbhwr 
'  Datoson  (5),Banft  of  Australasia  v.  JTio*  (6),  Zingf  V.  J9bar«  (7),  moommm 
Henderson  v.  Henderson  (8),  3bw»7?iey  v,  fTWte  (9),  Qariarui  v.         \  j* 
JUt^lewood  {10).  "^  ^ 

The  respondente  did  not  appear. 

The  judgment  o£  their  Lobdships  was  delivered  as  follows 
by      * 

Sir  Barkis  Pbacock  : — This  was  a  suit  instituted  by  tho* 
sons  of  Hurrish  Ohunder  against  Juggut  Chunder  and  Sreeman 
Chunder  Mookerjee,  praying,  amongst  other  things,  that  a 
certain  deed  of  assignment,  dated  the^2Srd  of  June  1854^  of 
the  plaintiffs^  shares  and  interest  in  a  certain  decree,  which  had 
been  sold  by  Mohesh  Chunder  Mooter] ee  to  Jtiggnt  Chunder 
Hookorjee,.  might  be  declared  as  against  them  invaUd  and  void 
as  an  absolute  conveyance^  '^  and  that  tho  said  assignment  might 
be  decreed  to  stand  as  a  security  only  for  the  sum  o£ 
Bs.  5,000,  and  for  anything  f nrther  which  might  be  found  justly 
due  from  the  plaintiffs  to  the*  defdndants/'  Mohesh  Chunder 
Mookerjeewas  made  a  party  to  the  suit^bat  no  relief  was  pray- 
ed against  him.  The  groimd  upon  which  the  bill  was  framed 
waSj  that  Juggut  Chuuderr  who  purchased  the-  decree^  stood  in  % 
fiduciary  relation  to  the  plaintiffs,  and  that  ho  had  purchased  the- 
decree  for  an  inadeq^uate  consideration^  It  appears  that  Doorga 
Churn  Mookerjee  was  the  father  o£  Sib  Chunder^  Sumboa 
Chunder,  and  Ramoarain;  that  Doovga  Churn  Mookerjee  was- 
possesssed  ot  considerable  property,  and  having  died,  his  three- 
sons  divided  the  estate.  Sumboo  Chunder  took  a  portion  of  the- 
estate,  and  Sib  Chunder  covenanted  with  Sumboo  Chuoder  to^ 
discharge  all  claims  against  the  estate  of  Doorga  Churn.  A 
claim  was  made  against   Sumboo  Chunder  and  others,  as  repre- 

(1)  I  Ph.,  17r.  (6)  16  Q,  B.,  71 7. 

(2)  4  Drew;  263v  (7)  13  M.  &  W.,  4M. 

(3)  1  Atk^  628.  (8)  3.  Hare,  100. 

(4)  2  Ball  &  Beatty,461.  (9)  6  01  A  Fin.,  786L 
(S;  Jac.,  243.  ao)  I  Beav.,  627. 
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<*>^      Beatativw  of  Doorga  Cfcmn,  and  •  d^eiM  was  bbteined  agahu* 

]»ioirMoit  tli«iii  ior  about?  two  lakhs  of  rapaas-    Samboo  ItaTing  died^  Jog. 

itolnwai  X^^>  as  one  of  his  exeontom,  compromised  the  suit  for  Bs^SO^OOO, 

«•        and^  as   snoh   execator,    brought  a  suit  againat    the    repra- 

IfonoBitfL  sentatives  of  Sib  Ghnnder  to  recover   that  amoant   and  ot^r 

moneys  from  his  estate  ;  and  in  that  sait  he  obtained  a  decree 

for  Bs.  1,70,000.    That   suit  was   brought   by  Jttggat  Chan* 

der  as  the   executor   of    Sumboo   Chnnder.    The   questioa  is 

whether,  in  that  position,    and  in    that  character,  he  did  not 

hold  a  fiduciary  relation  to  the  plaintifiEs  in  the  suit.    Sumboo 

Chnnder  died,  leaving    six  sons,  Juggut  Chnnder,  who  is  the 

defendant  in  this  suit.  Mohesh    Chnnder,  who  is  also  made  a 

party  to   this  snit^  Hurrish    Chnnder,    Pran    Chnnder,   Cally 

Chnnder,  and  Sreeman  Chnnder ;  but  Sumboo  Chnnder,  before 

he  died,  made  a  wills  by  which  he  left  his  property  to  his  firo 

sons.    Sreeman  Chnnder  was  not  then  bom. 

Hnrrish  Chnnder  died,  leaving  the  plaintiffs  in  the  suit  hte 
heirs,  and  consequently  Juggut  Chnnder  held  the  decree  wfafch 
be  recovered  against  the  representatives  of  Sib  Chnnder  in 
trust  for  the  benefit  of  himself  and  his  brothers,  and  as  to  the 
share  of  his  brother  Hurrish  Chnnder  for  the  benefit  of  the 
plaintiffs.  Hurrish  Chnnder  appointed  Jnggub  Chnnder  and 
If ohesh Chnnder  his  executors;  and  Mohesh  Chnbder,  as  one  of 
the  executors  of  Hurrish  Chnnder,  sold  the  interest  of  Hurrish 
Chnnder^s  sons  to  Juggut  Chnnder  for  the  sum  of  Bs.  5,000 ; 

in  other  words,  he  sold  a  fifth  share  of  a  decree  for  Bs.  1,70,000 
for  Us.  5,000.  The  Courts  found  that  that  was  under- 
value, and  that  an  inadequate  consideration  was  given  by 
Juggut  Chnnder  to  Mohesh  Chnnder  for  the  purchase.  It  is 
said  that  Juggut  Chnnder,  as  one  of  the  representatives  of 
Hurrish  Cbuuder,  renounced.  Whether  he  did  so  renounce,  or 
could  renounce,  appears  to  be  immaterial,  provided  he  held  in  a 
fiduciary  character,  as  executor  of  Sumboo  Chnnder,  the  shara 

which  belonged  to  the  plaintiffs  as  the  sons  of  Hnrrish  Chnnder. 
It  is  clear  that  he  held  the  decree  which  he  recovered  as  eseeutor 
of  Sumboo  in  trust  as  to  a  share  for  the  benefit  of  the  plaintiffs 
who  were  the  sons  of  his  brother  Hurrish. 

Now  both  Courts  have  found  that  no  adequate  consideratioii 
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WM  gi?ei^  £9r  Ae  ptnthaac^.    U  Iherefojre  aiypeftrs  ibatr  there      M» 
was  a  sale  of  the  intereet  of    the  plaintiffs  for  an   uurafBcient  BHOHufimt 
•  oomderalton  to  Jdggnt    Ohmdar,   who   hekl   in   a  fiduciary  j|^^^^ 
chlM^aeter  foe  thtau    Aceording  to  the  rntfls  oi  aqoity^  that  sale         -v 
ca{iio(>ataiifl  ae  an  absoiake  sale^  bat  Jaggot  Chimder  is  honnd  Mo^^ 
t»:r#tam  thd  ahsfo  o£  the^  phunttffa  in  that  estate  npon  receiving 
back  the  purohase-tnoj^^y  which  he  game  iotr  it. 

The  yoiuigest  son  of  Smnbooj  Sreeman  ChQn4er»  was  al^o 
made  a  defendant  in  the  saiti  Sreeman  Ghinader  is  smd  to 
have  been  a  party  to  the  parohase  by  Joggnt  Ohttsder.  Qe 
says  thKt  Joggnt  Choader  pnrchaaed .  the  decree  for  the  benefit 
ofhiaiself  and  Sreetnaa  Chnndar  joiutlyi  Hut  if  Jaggut  Chunr 
der,  holding  the  decree  in  a  fiduciary  position,  could  not  pnl^ 
ohaseit  iov  hsmself,  ooald  Sreeman  Chnnder  employ  Jogg^t 
Ohnnden*  who  held  the  decree  in  a  fiduciary  position,  to  jmr-* 
ehase  thaib  decree  for  the   benefit  of  bitoself   tod   freeman 

ObnUder  jointly  ?    It  appears  to  their    Xiordships  that  the  same 
objtetion   #otrld   apply  to   Jnggnt  CSinnder'e  pnrohasing   for 
Inmself  and  Sreemfsn  joietly  as  there  would  be  to  his  purchasing 
lor  himself  alode^    One  of  the  reasons  for  eettiug  aside  trans* 
actions  saoh  as  tiilis  is  that  the  pnrofaassr  is  presumed,  from  hia 
position^  to  have  better  means  than  the  vendor  has  of  ascertain- 
ing the  valu^iof  the  property  purchased.     Well^  thec^  if  a  person^ 
knowing  that  another  holds  a  fiduciary  position  and  has  a  better 
knew^dge  of  the  valu^  than  the  vendor,  employs  that  person  to 
pnrobesc  fcME;  him,  and  the  trustee  purchases  secretly  in  his  own 
name  for  the  benefit  of  that  other,  it  appears  to  their  Lordships 
tbabth^  .sale,  is  equally  invslid  .  against  the  person  for  whose, 
benefit  it  i$^  p^rdehased  by  the  tjrustee  as  it  would  be  against  the 
trustee  hunself ;  therefore  it  wM   not  necessary  in  tb:is    suit  ta 
file  m  bill  to   set  aside  the   sale  merely.as  to   half  the  etstate  as 
against  Jnggut.Ohuuder,  and  to  allow  it  to  stand  as  to  the  other 
half  for  i|he  benefit  of  Sreeman  Chunder*     If  it  beeame  necessary 
to  investigate  the  evideuce^  there  does  not    seem  to  be  sufficient 
to  show  tha(  Sreemazi^  Chn^der   actually  advanced   any  part  of 
the  purchase-money,  or  was  really  interested  in  the  purchase. 

The  decree   having  been  obtained  by   Jaggut  Chunder,    the 
properly  of  Sib  Chnnder's  representatives  was  put  up  for  sale  by 
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^^*  the  Sheriff  in  ezecntioxi»  and  A  portion  of  the  property  bo  ptit  Up 
DHoNBNDRft  was  purchased  nnder  the  decree^  bat  Jng^ot  Chunder  did  not 
MmkbaIib  *^o*°*lly  P*y  money  for  the .  property  which  he  *  so  pucrchai^ed.' 
V*  The  price  of  that  portion  oi  the  property  wUch  was  sold  in 
KooxsBjsK.  execution  oi  the  decree  was  credited  to  the  ddiireitj  kdd  only  ^a 
balance  remained  due.  Then  Jnggut  Cbnn  der  held  the  bakmee 
of  the  decree,  and  also  the  property  wfaicb  be  had  purchased 
a,.nd  paid  for  with  the  other  portion  of  the  decree^  in  tmst  as  to 
one-fifth  share  for  the  benefit  of  the  plaintiffs.  It  was  shown  that 
Juggttt  Chnnder  resold  portions  of  the  property  whieh  be 
pnrchased  at  the  sale  under  the  deorpe  far  very  mnob  larger 
Bams  of  money  than  those  for  which  he  piurchased  them» 
Both  the  lower  Conrta  found,  as  a  faet,.  that  the  Rs*  5,000 
which  Juggat  Chnnder  paid  as  the  purchase -money  of  the 
share  of  the  plaintiffs  was  an  inadequate  oonsideration.  Their 
Lordships  wOald  not  disturb  the  finding  on  the  qoestion  o£ 
Talne  onless  there  was  the  clearest  evidence  to  satisfy  Uieaa 
that  an  adequate  oonstderation  was  given  for  the  property  ;  but, 
80  far  from  that  appearing  to  be  tho  oase^  their  Lordships  are 
satisfied  that  the  Lower  Oourts  came  to  a  right  QonpluAiou  in 
finding  that  there  was  an  iaadeopate  consideration* 

Then  it  is  contended  that  this  suit  cannot  be  *  maintained,, 
inasmuch  as  a  suit  had  been  brought  against  Mohesh  dhander>,as 
one  of  the  executors  of  Hurrish  Chcthder^  for  administration  of 
the  assets  of  his  estate  :  and  it  is  satd*  that  this  -  snit  is  in  the 
nature  of  a  bill  of  review  of  tbe  decree  whieh  #as  given  in 
that  suit,  or  that  it  is  in  the  natare  of  a  suppfom^ntal  bilt,  &t  of 
a  bill  in  aid  of  that  decree:  But  it  appears  to  thei^  Lordshipa 
most  clearly  that  that  fs  not  0o»  when  H^ey  oonie  to .  look  Bt  the 
nature  of  the  two  suits.  The'  adthinistration  crutoraoed,  whieb 
may  be  treated  as  a  suit,  was  to  compel'  Mohesfa  Ohund^r  to- 
account  for  the  moneys  which  he  had!  received  as*  executor  of 
Hurrish  Chunder.  It  is  ttire  that  in  the  affidavit,,  and  aho  in 
the  petition  which  was  filed  m  order  to  obtain  that  summons^  it 
Was  alleged  that  Moheeh  Chunder,  as  the  executor  of  the  wiR 
of  Hurrish  Ch  under,  '^ad  relinquished  all  claims  to  the  decree 
foi;  'BfS.  1,70,000, 'by  executing  the  said  deed  of  assighinent  W 
the  sum  of  Oompamy^s   Bs*  &^00(>  only,'  and  ihe'reby   bed  o^ca-» 
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^iwoAf  •((kw  ia^.*lH^:H&uB(U&ti<>£  Vkd  MaftK»  of.  GompBXkf^      liu 
Ra;  2a|3a8iV.fa)h^t.i^;a1l0gad  iliihir..petitiDtt:;iboti|>  is  ictear  paowawMir 
•that  uodeiraaoiBunoiis:  for  ^  acUniBisiratioi  oMte  assets  of  ah  ^^^owwm 
estate  Aee  ezeoutor  conld  mit  he  charged  with  n^gligenbe  and         v. 
iriitul  defaulk'    Accordingly  the  order  which  was  made  under  ^""^kwVe? 
thai  pdjtitioiD,  referring  the  matter  to  the  Master^  did  not  direct 
the  Master  to  in^uit^i  a$  to  whether  more  could  hav^e  been  made 
by  Mohesh  Chnnder  if  he  had  not  been  gnilty  of  wilful  default, 
but  merely  to  take  an  account  of  the  assets  which  he  hi^  receiri^d ; 
and  that  is  all  QMi  the  Master,  did.    Hie  found  wiiat  Mohesh 
Cbwdetr  had  reodited,  and  $ta;ted  that  there  waa  a  siuall  balance 
due  from  him.  ^o  the  eatJAte ;  but  he  did  not.  enter  at  all  into  the 
^ueetiou  of  whether  Mohesh  Chnndei  h^d  committed  waste  :  nor 
could  he,  under  the  order  which  was  made  by  the  Court,  have 
entered  into  that  question.    When    the  matter  was   brought 
Bef 6r6  the  first  Oottrt^  Morgan>  J.y  says,  *'  One  point  made  by  the 
defendants  is   that   the    same  points  have    been  raised  by  an 
administration  smiiteoas  by    the  present  plaintiffs  against   the 
executor:    The  Master,  howevefr,  properly  declined  to  enter  oti 
an  investigation   of  this  matter  ;'*  and  the    Master  never  did; 
^or  did  Levinge,  J«,^who  made  the  order,  <lirect  the  Master  to 
eater  into  such  an  ihT6stigation«     He  could  not,  and  did  not, 
make  such  an  order;  and   the  matter  never  came   before  the 
Master  at  alL 

Well,  then,  assuming  that  Mphesh  Chunder  has  been  decreed  to 
account  for  the  Bs.  5,000  which  he  had  received  from  Juggut 
as  the  purchase-money  o&the  estate,  that  circumstance  would  be 
no  reason  why  the  heirs  of  Hurrish  Chunder  should  not  have 
the  purchase  made  by  Juggut  Ghunder  set  aside  upon  returning 
the  amount  to  him.  The  twb  causes  of  action  are  quite  differ- 
ent. Tbe  present  suit  is  not  in  the  nature  of  a  review  of  the 
decree  which  haa  been  made  against  Mohesh  Chunder.  It  is  a 
suit  against  Juggut  Ghunder  as  a  purchaser  in  his  own  right 
and  not  as  executor  of  Hurrish  Chunder.  The  other  suit  was 
against  Mohesh  Chunder^  to  account  for  what  he  had  received  as 
executor  of  Hurrish  Ghunder. 

It  appears,    therefore,  to  their  Lordships,  that  the  lower  Court 
waa  right  in  declaring  that  the  points  raised  by  the  admlnistra* 
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1874       lion  fatnmoBfl,  ud  the  ovder  aod  libs  ifftMiea' to  As  MMtar, 

DRi^nfDiir^d  not  prsolnda  t^  plaintilb  fram  iMMging  this  nii  .ii0miiM 

.  il^^^'^J^  Jaggak  Ohasden    It  is  tnie  diat  ICohosfa  Chnader  ms  made  a- 

V.         pmHj  to  tbe  present  sait^  biit  wbetlMr  it  was  neoesaary  or  sot  is 

^M^«iL'  immateriaL    PoBsibly  this  decree  might  hat^  bean  ebteiiied 

f^iost  Jagerat  Cbimder  without  makiiig  Moheth.  a  fMiij  ;  bat 

Moheab  did  nok  objeot  lo  being  made  a  party*  and  he  4oes  Mt 

appeal  iti  tbie  caeeu    fie  ie  niade  a  iMpoadeot  io  febie  •Kit ;  be 

is  net  an  appellant. 

Their  Lordships  do  net  repbdiate  the  autboiiity  of  «iy  c£  the 
cases  which  were  cited  by  Mr.  Oodirane*  Admitting  tbem  to 
their  fnlleet  extent  they  are  not  applioaUe  to  the  i^nseent  oate* 

NormaD,  J.,  says*  '^  I  see  no  reason  mhj  an  aoeonnt  ebenld 
not  be  take^  agaipst  oae  exeoutor  ou  one  principle  aod  egl^i^at 
another  in  ri^pept  of  a  separate  wrong  qowmitted  by  hm  or 
eeparate  reUef  soaght.  against  him*"  Iteppaara  to  their.  JUord* 
ebips  that  that  remark  ie  not  applicable  to  jbhe  ease.  They  haye 
abready  pointed  oat  thiit  th^  is  not  i^  anib.  agaio^^  tJefffnt 
Chnnder  as  executor  of  Bnrriah  Cj^mider,  nor  for  a  wxpng 
oommit^  bj  him  in  that  .cap^city^ ,  ^be  re}iet^  tp  whioh  the 
plaintiffs  .are  entitled  is  upon  the  ground  that  t^bo  porcbaao  w.hicb 
Joggnt  Chnnder  made  was  invalid*  not  b^canpe  be  wm  execntor 
ot  Sarriab  Cbnnder#  but  beqanse  k^  was  exepnliqr .  of  Sumboo 
Chnnder,  and  as  such  executor  held^  for  the  benefit  of  Hurriah 
Ghunder's  heirs^  the  share  which  be  purchased  from  Mohesh 
Chunder  as  executor  of  Hurrish  Chuuder. 

* 

Under  these  circumstances  their  Lordships  thinV  that  the 
lower  Courts  came  to  a  ri^ht  decision,  and  they  will  therefore 
humbly  recommend  Her  Majesty  that  the  decree  of  the  Higti 
Court  be  affirmed.  As  there  is  no  party  appearing  on  the  other 
side,  it  will  be  without  coats. 

Agents  for  the  appellant :  Maaars,  Bohitmn  a«d  Fresion. 
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APPELLATE  CIVIL- 


Before  Sir  Richard  Couch,  Kt,  Chief,  Justice,  and  Mr.  JuiHeeJachto^.         1874 

March  11. 


DINONATH  8£N  rJin>eiai«^DamE)  t\  OUEUOfiUBN 

PAL  (0SCBK1.H0LDSK.)* 

Kisihandi'^Execution' 

Wten  ft  deone  had  been  obtained  for  a  oertain  Bam  o(  money  wifthout 
intereet^  and  afterwavda  a  kistbandi  wae  filed,  bj  whiob  the  deone-boider 
and  the  judgment-debtor  agreed  that  the  amount  of  the  decree  ahoold  be 
paid  by  inatahnents  with  intereaty  and  the  jadgment-debtor  had,  by  hie 
oondoct  for  several  yeanr,  treated  the  kistbandi  as  if  it  were  a  deeiee  ;— FeM, 
tibat,  under  the  oixoamstaiNee  of  the  oaae,  the  judgment-debtor  ooold  not  after* 
warda  object  that  the  kistbaodi  ooold  not  be  executed  as  a  decree,  and  that 
•  fresh  suit  should  be  brought  upon  the  kistbandi ;  but  the  decree^holder  was 
ontiiled  to  take  prooeedings  on  the  kistbandi  as  if  it  were  part  of  the  original 


Tas  respondent  in  this  oase  obtained  a  decree  on  the  1st  of 
Jnly  1SS8  for  a  certain  snm  of  money  without  interest.  After^ 
wards^  by  a  kistbandi  dated  the  Srd  of  Jnly  1864^  it  was  agreed 
between  him  and  the  appellant,  the  jndgment-debtor,  that  the 
amonnt  of  the  decree  should  be  paid  by  instalments  with  interest. 
It  appeared  that  an  application  was  made  for  execution  of  the 
decree  on  the  8th  of  May  1866,  and  notice  was  accordingly 
served.  That  application  was  struck  off,  and  on  the  4th  of 
December  1866,  another  application  was  made,  and  some  property 
of  the  judgment-debtor  was  attached  and-  advertized  for  sale. 
The  judgment^debtor  made  a  part^payment,  which  was  certified 
to  the  Court  by  an  application,  dated  the  7th  of  March  1867, 
on  the  part  of  the  judgment-debtor,  who  also  asked  that  the 
money  should  be  applied  towards  the  satisfaction  of  the  terms  of 
payment  in  the  kistbandi.  On  the  29th  of  January  1870,  another 
instalment  becoming  dnoi  the  decree-holder  took  out  execution 
and  attached  some  property,  when  the    debtor  made  an  appli- 

•MiscelUmeons  Special,  17o.  880  of  1873,  agamst  an  order  of  the  OffioiatiDg 
Judge  of  ZOk  Daooa,  dated  the  aoth  Aognst  1873,  affirming  an  order  of  tHe 
Addittoal  Subordinate  Judge  of  that  Distnot,   dated  the  Hth  Jane  1873. 
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^*V* cation,  which  was  assented  to  by  the  decree-holder,  to  have  time 

DiNoKATB     ^o  pay  the  amoant  due.    The  application  was  straok  ofif  on  the 

Sin        89t}^  ^f  jfay  1870,  and  the  amount  not  having  been  paid  as* 

Oubucnusk   had  been  agreed,  another  application  was  made  for  the  sale  of 

^^'        the  property  on  the  22Bd  of  May  187.L     The  judgment-debtor 

objected  to  the  sale^  on  the  ground  tha4i  a  frefih  attaehmetit  was 

necessary.    The  Subordinsite  Judge  raled  that  as  the  partieg 

had  asked  the  Court  to  credit  the  payment  that  had  been  mad^ 

in  satisfaction  of  the  debt,  and  had  treated  the  kisbandi  «8  if 

it  had  bec<MBe  part  of  the  decree,  iieitber  of  tfaem  oovld  ohgect 

to  an  arrangement  agreed  to  by  botih. 

The  Judge  on  appeal  said  {hat  oA  the  decree-holder  had  given 
up  the.  right  which  he  possessed  of  enforcing  immediate  pay* 
ment  by  executing  his  decree  when  he  obtained  it,  there  was  n^o 
Teason  why  he  should  now  be  driven  to  bringing  a  new  stiit  in 
order  to  recover  interest.  He  accordingly  dismissed  the  appeal* 
Baboos  Kalimohwn  Boss  «nd  Kaahikantk  Sen  for  the 
^appellant. 

The  Advocate  General,  o«g.  (Mtr.  Paul)^  <Baboo8  SreoMLth 
Doss  and  Bycant  Nath  Boss  with  him)  for  the  respottdenb* 
.  Baboo  EaKmahun  Boss^-^The  kist  bandi  beitog  snbseqtent 
to  the  decree  in  the  case,  and  purporting  to  modify  the  efteot  of 
the  decree,  cannot  be  enforced  as  a  decree.  A  suit  mi^  be 
brought  to  carry  it  into  effect  ai^  Tntended«-^M«d4tt&  Chuttd&r 
BundpUt  v^  Madhuh  LaU  Khan    (1).     Ko  executiba    can  be 

•  (1)  'Before  Mr,  Jiutics  KampAnd  jtfr.      deoreo,  whiqh  has  not  boea  incorporated 
Justice  Paul,  witih  Che  decree. 

MADHUB  GHUND j3B  DUNDPUT .        Baboo     JE9mlamder     BmMJw    kit 
<DErKKDAinr)  «.  MABHUB  LALL       tfaeii^llaiit. 

KHAN  (Plaintiff.)* 

Baboo     Ti^rtmdbMsth    8«H    tot     tk$ 

The  2a»(l  May  1871.  TMpondent^ 

Kistbandi—'Exectction.  Ttis  jadgniont   of  the*   Cmirt  wai 

daUveied  bj 

'There  is  no  procedure  nzKler  Act  VllI 

1859,tiiidcrwhichexecntioii  can  be  taken        PiuL,  J.«-In   fhia  Oase   it   fa   ({nite 
out  upon  a  kiatbandi,  filed  in  Court  after    plear   that   the   Judge    of   the    Court 

*  «  Special  Appeal,  No.  ^77  of  1S70,  against  a  deetee  of  tlio€tobordto&e  Jadgeof 
Zill»Hoof?faly,'datedthea»tb  Auffaat  1870»  affiBning  adeoreeof  ihaMuxMul  of 
Clbatal,  dated  tho  31st  March  1869. 
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allowed  for  a  larger  cum  ti»n  the  amount  of  the  decree  itself-— '^^^ 

Kanhjfalal    Pumdit    r.    The  Collector   of  Outtack    (IJ.     There    Dinonath 

Sbn 

v» 
below  has  -.  not   in  any  way  attempted    de(s«e     against   Doorgnmonee,    nnder  Qubucbubn- 

to   carry  ont    the    order    of    remand,  which  execation  was  sned  out,  and  the         ijit,, 

whipb  very  eleariy  directed  him  to  try  property  in  dispnto    purchased  by  the 

iit»  additional   issues  raised    by  the  defendant  on-  tiie  29th  of  March.  1867. 

supplementary  plaint  and     the  written  The      defendant     raises  (two     points 

stetement     put  in  in    answer  thereto,  against  the  pf  aintifiTs  claims  /  first  that 

He     has  passed  a  judgment  somewhat  the    plaintiff  was  not,  according  to  law 

unintelligible,  and  wholly  irrelevant  to  entitled  to  sae  oat  execution  undor  the- 

i^  question  wMoh  he  was  directed   to  kistbaodi     by  which f    the     property 

ttj  I  aad  im  hmre  in  the  appellate  stage  was  pledged ;    and  second,  thftt  if  she 

•of  theOM»to  dsoide  a  question    of  kiw  were  entitled  so.  to  do,   the    kistbandi 

vhiiih  vas  raised  in   the  written  slate  -  -  itself     was    a  ooUnsiiM     transaction 

nMnttptiiftfapplameatary  plaint^   and  and   that  it  was  so,   was  se   apparent 

vhMiJ  Offk^o  itbis  mAsnnt  has  not  beea  en   the  fsoe  of  the  transtfctiofn    that 

ift  .afty  .warf  «OBfiidsred  by  the  lower  .he  proposed  to  -ezamine   the   ptaifftiff. 

AffistWflttf    Omottif.  aa    fths*  the  ssnaad  with,  regard  to  it,  'but  that  his   prayer 

whioh  tllM  mida  rictaa)ly     tarna     out  to  have  the  plaintiff  osamlneds  was. 

imniftrpwwrj  and  inlruotpioas.  .not  heeded  by  the  Gouits  below..  With 

The     facte  of     thif  case     are  very  regard  to   the   first   point*  it  iaquita- 

shorty  th^se..    The     i^intiff  obtained  dear  to  us  that  where  a   kistbgndi  is- 

i^g^inst  ooe  Doprgamonee  a  dewree     on  not  incoisporatedi    into     adeoceeyaad. 

t}^  8t]^,    otJoly  186^«    poorgwaonee  inad3  part  and paooel.of  a  deosse,.  there 

was  unable  to  pay  oS  thatdeeeee  aaot  is.   .no>    procedure  under     Aet  YIll 

she     exhaled,  a     kijitb^idi     for  the  amouatiqc^  to    « warrant  of  attoomey 

monoiydue   ipjaderthe  decree>«8   well  under  the  lUiglisb  lai%  aeouBding^    to 

Ml     for  .other  Nunaof.  meniiy  daa  (bat  whioh  dxeoutioQ  .  «af   be- taken   eat 

M^  nnde9  that/daeree)  aiauMmting   te  srithooafiiatresortingitoa.regsihNr  suit^. 

the  -aofn  ol  .Be.-  Ifl^^to   ha.paid  aftiot  andoonsequently  ihia  attempt  to  take 

twett^  yeirs*  tone,  aadi  plbdged^  a  short  out  sit  aremedy  which  is-only 
amongp4  othes  piepertiesythepidperty  giveo  under  dsoreesauist  fail,  atidi  the 
in  disimtaia.'  thia.  cause.  The  teems  jSrsU  point  whioh  the  defendant  raises 
e€  thakisthiMidinot  being  ohsarred,  the  most  be  deeided.  ins  hia  favor..  Am- 
plainttfT  saed  oat  exaaatisii  under  the  against  this,  view,  tha  pleader  f^rtha 
kiathsudi.  put  up  tiw  property  in  Tespondent  haa^oited  TArif  JBihqas^ 'v^ 
dispi^a  if>  mh»  paroha«e<i  the  sama  K^liiim  BatM^jce  (a),  which*  ia  baaed 
«a  the  ^d  I^ovemher  IW^^  and  upon  two.  cspes,.  Anund  Ghwnd^r. 
ohtaiaedaeato-  oqriifieata  oa  tha23Ed  MosKtf>mdar  ▼.  .Oebiwctf^a  Khm  {h}, 
J^VQAiy. .  ]L8|^. ,  -In  ei»deavonrio|(  to.  and  DwarkU'  Nath  Sadhoo  Khoflk:  .t 
take  posve^tl'pxk  oC  tUa  ficopecty  so.  DawQa^Ohurth^aha  {c).  The  case  oft 
puffcdiaio^  ^  we« opposed. by  the  Tokrif,  Bwtocw  T.KdlidaA.  Ba^99  (9}^ 
dafeadaat  whose  title  to  the  property  no  doubt  fully  beara  on  t  thia  pn^;>ositi^ai 
^    .als9deriy6d  aoder  another  decree, 

at    or  about    the  time  of     the      (a)  3eej9o«t,.p.  201. 

(a)  »  B.  L.  E.,  A.  0.,  288.  (h)  6  W.  R.,  S.  C.  C-Bef.,  19.. 

(c)  6  W.  B.,  S.  CV  C.  Ref .,  1. 
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1874       IB   no  provision    in  the  Civil    Proeedure  Code  for  enforcing  a 

*  "T"^ kistbandi  which  has  not  in  ajiy  way  been    incorporated  with   a 

^^Sen™     decree.    A  decree  alone  can  be  enforced, 

V. 

Gukvchuhn    put  forward  bj  the   respondent's  plead-  mary     manner     bf     ezecntioB  beiai^ 

Fai*»         er,  bat  inasmuch  as  that  case  famishes  taken  out    under  it,  instead     of  ^  tiio 

no  reasons,  but  impUoitly  relies  upon  more   reipoilar  form  of  prooeadiog  by  a 

and  f ollows  the  authority  of  the   other  ragnlarsuit. 

two  earliericases  above  alluded  to,  we  This     objection     of  the     defendant 

cannot   regard   it  as  an   authoritative  prevailing,  the  sait  of    the  plaintiff   ia 

declaration  of  the  law  beyond    the  fact  necessarily    dismissed.    But   I  would 

that  it   professes  to    follow   two  oases  also  observe  on  the   second  faranoh  of 

previously  decided.    The  first  isase    on  the  case   that  the  oironmstaaoas  undw 

which  it   is  based,    namely,    that  of  which  the  kistbandi  was    engnted,  thm 

JLnnud  Chundw   Motoomdcir  v.    QobW'  time   for  the  repayment  of  tha  small 

dhun   Khun   (a),    does  not    appear    to  sum  of   Bs.   IbO   being  twenty  7<ws^ 

contain   anything   in  support    of   the  and  the   amounts  of  the   liiikalm«afeB 

proposition   laid   down   in  the  Bengal  being   less  tban  Bs.  10  a  year,   dearly 

Law  Kepcrts  /  and  the  judgment  in  the  indicate     that    the    jndgment-Mitor 

second    case,   namely,    Dwarha    Nath  was   not  to  be  harassed  so  Imig  as   it 

Sadhoo  Khan  ▼•  Doorgd  Chum  Sahs  (b),  pleased  him,  for  no  reasonable  persoa 

cm    being  read  with   the   case  as   sab.*  could    believe   that     any    one  would 

mitted,    merely  tends    to   sapport  the  require  twenty  years  to  repay  the  small 

proposition    which     we  admit     is     a  sum     of    Bs.     160.    These     9aeam* 

correct  proposition  of  law,   that^  where  stenoes  tend  to  casta  dond     of     su*" 

an     arrangement     by     kistbandi    or  pieion  over  the  tm&  of  the  transaction 

otherwise   has  been   incorporated   in  a  disclosed     by   that     kistbandi  and  so 

decree^  and  forms  part  of  that  decree,  dear   was  the   defendant   in  his  im« 

ttsscutioncan  be  sued  out.    Moreover,  pression   that     the     kistbandi  -  was 

in  this  case   it  must   not   befofgottea  not  iostf  >ids,  that   he  was  preparsdto 

that     the     kistbandi    was    executed,  abide  by    the  evidenced  the  plaintiff 

not  only  for  the   money  due  under    the  himself  with    regsrd    to  its  ^onA  /ds«» 

decree  but  for  other   sums   of    money,  and  he     aocordingly  praysd  that     tbo 

so    that  even  if    the   authority   upon  plaintiff  should     be     eiHuni&ed*    The 

which  the  pleader   for  the   re^^ndent  prayer   was    a  very  proper  one,  and 

relies,   and   we  may    say  fairly  relies,  should    have     been   gnntsd,    bat  It 

was  perfectly  correct  in  law,    still  the  appears  that  owing  •  to     somo     views 

present  case  is   dearly  distinguishable,  which   both  the   Gonrtsbdow   teokof 

by     reason     of  the     kistbandi  in     it  the  matter   wliolly  irvelevani  to   tbo 

covering     sums  of  money    other  than  question   to   be  tr^ed,    his   prater  was 

the  sums  decreed  ;  and  I  do  not  think  rejected.    Therefore,  in    dedding  the 

thtkt  any   case  has   gone  to  the  length  case     as  we  have  done  on   the    other 

of     holding    that  the     kistbandi  exe-  ground,  although  this  wos  not  a  tedinii- 

cnted   for  the  payment  of  a    sum   doe  cal  point,  but  a  tery  material  point   to 

under  a  d<»cree  and   for   other  sums  of  the  case,    1  am   glad  to  observe   that 

money  due  can  be   executed  in  a    sum-  there  is  much  in  the  case  beddet  thao 

,   (tt)  5  W.  B.,  S,  C.  C.  Bef.,  19.  (b)  6  W.  B.,  S,  C.  0.  Bof.,  1. 
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The   Advocate'General  for   the  respondent  called  the  atten-       l^^ 
tion  of  the  Court  to  the   case  of  Madhub  Chunder  Dhundput  y.    dutokath 
Madhvh  Lall  Khan  (1)   and  the  eases  therein  referred  to,  and        ^■>* 

OUBUCHUICS 

toBaiisfyns  that  tha  ends  of  jnstioe  io  ibis  caae  is  correct.  It  was  passed  I^al. 
woald  be  better  served  if  the  plain-  in  execution  of  a  decree  for  a  debt  o^ 
tifE  were  left  to  resort  to  a  regular  Bs.  6,551.  After  the  decree  had  beea 
suit  to  prove  the  hona  fdea  of  the  passed,  it  appears  that  the  decree. 
Instbandi  on  which  he  relies,  holder  and  the  jadgment-d^btior  oame 
Th»  special  appeal  inll»  therefore,  be  to  some  arrangement,  under  which  it 
aUowe^i  and  the  snic  of  the  pUuntifl  was  agreed  that  the  jadgment-  debtor's 
dismissed  with  all  costs.  property   should   not   be   put  up  for 

*   sale,    and    that   the    amonnt ,  of   tiie 

'BeforiMr.JwUteKeiMpavidMr,Jwtic9    decree  should  be  paid   in  iDStalmento 

E*  Jackson,  at  a  very  lai:ge  rate  of  interest  from 

year  to  year  for  eight    years.    Under 
The  2%nd  Hf&vember  187 1.  this  the  anumtit  of  the  decree  swelled 

from  Bs.  5,561  to  neatly  Bs.  20»OUO.  ' 
KAKHTALAL  PUKPIT  (Dbcbxk-  In  1860  the  first  instalment  iRras  paid 
boldsb)  v.  the  COLLECTOE  op  by  the  Baja.  Snbseqnently  to  that 
CUTTACK  FOB  THX  GOUBT  OF  however,  the  insulments  appear  not  to 
WABDS,  ESTATS  OF  BAJA  FUDDO*  have  been  paid  i  but  in  187 1»  ih^ 
LABBHUNJOOBABADOOBiJcDG-  property  having  in  the  meanwhile 
ilsiiT^DBBroR)  *  been  taken  possession  of  by  the  Col- 

KUibandi—Baeeution,  lector  of  the   District  as  the   Court   of 

Where  a  decree  was  obtained  for  a  som  Wards^  a  sum  of  Bs.  14,877*1^5 
of  BKmey,  and  afterwards  by  an  aorange-  was  paid  into  Court*  There  remained 
aaent  between  the  judgment-debtor  and  thp  only  Bs.  4,088-4  5  still  due 
the  decree-holder  it  was  agreed  that  the  under  this  agreement  between  the 
dacree  should  be  payable  by  instalments  parties,  and  for  this  sum  the  decree* 
with  interest  at  a  very  large  rate^  and  holder  is  now  taking  these  prooeed- 
payments  had  subsequently  been  madeof  ings.  The  lower  Court  has  held  that 
iatgesmnsofmoney  inthe  terms  of  the  this  sum  being  in  excessol  the  amount 
wnangement,  and  a  balance  remained  originally  decreed,  cannot  be  obtained 
due,  it  was  hdd  that  the  decree-holder  in  exeontion  of  this  decree.  It  it 
oonld  not  recover  in  execution  of  the  de-  very  certain  that  this  sum  could  nets 
oree  any  sum  beyond  what  was  stated  in  in  any  way,  have  been  obtained  under 
the  decree.  the  terms  of  the  decree  passed  in  this 

Baboo    Mohendro    LaU  Mitter  for    suit.    In    order   to     obtain     it,   the 
the  a{rpallant.  deoree-holder  must   prove  the  eiecn* 

Baboo    Unoda  Fersad  BoMfjie  for    tiou  of  the  subsequent  agreement, 
the  respondent.  It  is  true  that  mere  agreements  to 

The  judgment   of    the   Court    was    pay  the  original  decree  by  instalmehta 
delivered  by  have    been    frequently    upheld,   and 

E.JACKsoir,  J.^We  think  that  the 
decision  of  the  lower  Aj^Uate  Court       (1)  Ante,  p.  288. 

*  Miscellaneous  Begular  Appeal,  No.  238  of  1871,  against  a  decree  of  tb^ 
Babordinate  ^adge  of  :&illa  Cattack,  dated  tbe  Ist  Jane  1871. 
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1^74  shewed  khe  distinotion  betweon  that  case  andthe^preadnt  one  by 
DiNOKATH    pointing  oat  that  i»  that  case  the  kistbandi  had  not  onljr  been 

^^  iooorporated  into  the  decree^  but  that  sums  other  thaa  tho6& 
CrBucHUBiT  mentioned  in  the  decree  were  to  be  recovered  nnder  the  kist- 
bandi.  Bat  here  the  Court  below  found  that  the  kistbandi  \^as 
part  and  parcel  of  the  decree^  and  had  been  acted  upon  by 
both  parties  as  aacb.  It  cornea  within  tbe  meaning  of  sq*  20& 
and  212«  The  kistbandi  became  a  decree  by  consent.  The  aame 
principal  was  adopted  Jin  TarifBiatBos  ▼.  KodidoB  Ban€fjee''{\)^ 
[Baboo    Kalimohun    Doss. — Tht^     ruling     in     that  case   waA. 

overruled  by  the  Full  Bench  decision  in  Krishna  Kanhal  Singfi  v. 
Eiru  Sardtir  (2).]  There  it  was  merely  ruled  that  a  decree 
copld  not  be  altered^  but  if  the^  parties  came  before-  the-  samo 
•  Conrt  that  passed  the  decree,  as  here,  and  ooosented  tbat  the- 
decree  should  be  altered  either  as  to  tho  amount  or  aa  to  the 
made  of  enforcement,  and  that  interest  should  be  added,  the* 
Conrt^  I  Submiil  would  have-  the  power  to  alter  the  decree. 
Here  no  formal  decree  was  drawn,  bat  th&  kistbandi  waa  treat- 
ed as  tbe  decree  by  the  Court  of  erecution  so  as  to  allow 
execution  beyond  the  period  of  limitation  prescribed  by  the 
]aw«  [Couch,  C.J, — Is  iaot  that  aiibatitjatif>g  a  new  decree  for 
the  original  one  T]'  Supposing  it  ia  so,  ocmld  the  party  wbo 
consented  to  it  at  the  time  and  acqaiiesced  in  it  for  years,  now 
object  i  Here  no  new  formal  dlecree*  waa  drawn^  but  the  kist- 
bandi became  by  coasent  a  decree*. 

* 

Babeo  KmKtMhun  Ih»i  iot  reply  «-»^Iar  Kritikna  Xitmal  Sing  v. 
Hiru  Sardetf  (2)  it  was  ruled  that  the  terms  of  a  deocee 
could  not  be  altered.  The  case  of  Darhhcv  Venlcaifaf  So^M  ut. 
Vurelh  Qatbgrna,  (3)  was  also>  referred  to. 

yroperlj  nplietd^   bqt  fchifi  is  a   case  iiv  a   sank  beyond   what  is  stated'  m  the- 

-whioh  tlie  jjudgment-debtor  has  agreed  decree.    The  party  can    alvraya   Ijrtn^ 

to    payayery   laige   Bnni   of    money  his  suit  to- enforce  the  contnCct   mbte- 

over  aikd  above  the  amonnt  of  the  ort-^  ^aently  enteredi  into  between  Mm  and 

ginal  decree^  aad  we  are  infotmiod  that,  the  jndgmenWebtor. 

OTen  iit»  T^LIdity  of   that  agseement  The  appeal  is.  durmiBsed  with  ooBta 

can   be    oontested.    Under  these  cir- 

cumstanoes,  it  would  not  be  proper  in  (1)  2  B%  L.  B.,.  &..€.,.  2^9^ 

execution   of  this  decree  to  direct  tho  (2)  4 '6,  L.  It.,  F.  B.,  191. 

payment   by  the  ^ud^men^^debtor  of  (3)  2  Mud.  H«  C>  306. 
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Ckncu,  O.J^t-llie  decree  in  tk is  case  was  made  on  tbe  !st        sbn 

K)i  July  1863,  and  ky  a  kistbaudi>    dated  the  3rd  of  July  1864,  ^^^^^^^^ 

it  was  agreed tkat  1^13.  ameaot  payable  by  tt^^  decree  should  be        fAt. 

paid  4}^    itistiJfmeDts    with    inteirest*    It  was  an  arfaDgement 

wJbftob    tke   decree-holder    Boight  vqtj    reasonably    m$ke^    for 

elthmi^  kia  dfec^ee  did  not  gire  inteoest  the  waa  entitled  to  have 

the  m&a^  |>aid  aft  once*    He  efeema  to  have  arranged  with  the 

debtor  thi^t  h&  w<»ald  receive  it  by  instalraents    with  interest 

in  eonstdoFation   of    the    payment  being  postponed.    Then  it 

appears  tfavt  ati  af^plication  was  made  for  execution  on  the  8th 

of  May  1866,  and  notice    was    served.     That  being  strnck  off, 

a  third  application  was  made-  on    the  4th  of    December  1866, 

and  the  property  of  tbe  debtor    was  attached   and  advertized 

for  sale.     A  part-payuient  was  made,  which  was  certified  to  the 

€onrt  by  «n  ^ppiioaliion^  dated  the  7th  of  Maroh  ld67,  on  the 

part  of  the  debtor,  he  bIso  asking  to  have  the  money  applied 
towards  satisfactieiii  of  the  teUM  of  payment  in  the  kistbandi^ 
treatinfi^  that  Bfi  being  what  was  intended  to  be  enforced*  Then, 
on  another  instalment  becoming  due,  the  decree-holder  took  ont 
-^zecal^ott  on  the  29th  of  Jatmary  1870>  and  the  property  being 
-advertized  for  sale,  the  debtor  mfide  an  application,  whiob  was 
assented  to  by  the  decree-holder,  for  time  to  pay  the  amontit 
which  was  due,  again  treating  the  kistbandi  as  a  binding 
«irrangen»etiti  and  that  which  the  Court  was  enforcing  by  execn* 
tion  proceedings.  This  application  was  stru^tk  off  on  the  30th 
of  May  1876,  and  the  amotint  not  being  paid  as  had  been 
Agreed,  another  application  was  made  for  the  sale  of  the  property 
on  th-e  22nd  of  May  1861.  Th«n  the  judgment-debtor  objected 
ti>  the  sale  on  .the  ground  that  a  fresh  attachment  was  neqessary. 
Ho  bbjedtion  was  made  at  that '  time  that  the  origiaal  deeree 
nyuftt  be  enforced,  and  nob  the  kifftba'ftdi.  The  Judge  finds  that 
the^e  facts  show  that  the  parties  had  treated  and  acted  npoH 
the  kistbandi  as  if  it  had  become  part  of  the  dooree,  and  that 
they  moved  the  Court  to  credit  the  payment  which  was  made 
as  a  satisfaction  of  the  instalments  due  according  to  it.  Under 
these  circumstances,  I  think  that  the  present  appellant  is  pre- 
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^^<^^       eluded  from  saying  that  the  judgment-creditor  is  bound  to  execute 
BiNoNATB    the  original  decree^  and  if  he  cannot  execute  that^  he  is  bound 

^^  to  bring  a  regular  suit  upon  the  kistbandi.  He  has.  by  his  con-  * 
GuBucnuRM  cluct  for  some  years^  treated  this  as  the  decree  which  the  Court 
had  made.  Without  deciding  how  far  an  alteration  of  a  decree, 
such  as  this  was,  e^nld  be  made  by  consent,  at  the  time  Aie 
kistbandi  was  entered  into,  I  think  we  must  hold  in  the  present 
case  that  the  objection  taken  cannot,  and  ought  not,  to  psevail. 
The  decree-holder  is  entitled  to  take  proceedings  upon  the  kist- 
bandi as  if  it  were  a   part  of  the    original  decree*     The  appeal 

must  be  dismissed  with  costs. 

Appeal  difsntMed* 

« 

FULL  BENCH- 


Brf^TB  Sir  Bichturd  O^uek.  Kt,  Ghi^  Jmike^md  Mr.  JuHicAXom^  Mr. 

Jmiiee  Jachton,  Mr,  Jtutiee  Phsar,  md  Mr.  JfMitee,  Markhy. 
1874 

^^'^^  THE  QUEEN  v.  SBWA  BHOQTA.* 

Act  X  0/1873,  «.  13  ^-OmUsion  to  take  Evidence  on  Oaih  6r  AfirmcUton. 

The  wofd  *"  omisnon"  in  s.  18  of    Aot  X  of  1873  indodcs  ssy  oniinioa»  sad 
is  not  lilaited  to  aeoidonW  or  negligent  omiisiotiB. 
Jackiov,  J^  diwented. 

Thb  prisoner  in  this  case  was  convicted  oE  mnrder  and 
sentenced  to  death.  The  principal  witness  against  him  was  his 
nephew^  a  boy  of  ten  years  of  age^  who  was  examined  at  the 
trial  before  the  Judicial  Commissioner  of  Hazaribagh  on  simple 
affirmation  only. 

The  prisoner  appealed  to  the'  High  Conrt.  The.  duse  came 
oh  before  Conch  C,  J%  and  Aidslie,  J.,  who  referred  to  a  Fall 
Bench  the  question^  whethor  the  word  "  omission,  *'  in  s.  13  oi 
Act  X  of  1873,  includes  any  omission,  and  is  not  limited  to 
accidental  or  negligent  omissions.    The  reference  was    made  in 

*  Giiminal  BeferenooNo.  698  of   1874   from  the  Jadicisl   Commissio&or   of 
Chota  Nagpore,  dated  the  20tli  August  1874. 
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consequence   of    the    deeisiou    in    Queen   v.  Animio  ChMcker-       ^^^^ 
huUy  (1).  Ooiw^ 

(1)  Before  Mr.  J^tio$  Kemp  and  Mr.    Aduri   to  two  y«a»*   rigorous  imprL  S^waBhoqti, 
Jnstke  Birch.  sonmeni.    The    SeBsions    Judge    also 

^  finds  the  priioners  gnilty  of  ftn  offence 

Th9  20th  Ayril  1874.  under  a.  366    of  tbo     Code,    but  h^ 

paeaes  sentence  under  s.  863  for  the 

TBB  QXJIi]B9  V.ANUNTO  0  HUPKER-    offence  of  kidnapping. 

BTJTTY  AND  OTHBBs.*  The  firat  poLni  taken   by  the  learned 

Counsel  who  appears  for  the  prisoner 

AH  X  nf  187d,    9.  l^-^mistion  to    is,  that  the  eTidenoe   of   the  witnesfl 

^ake  f  iitdsncs  on   Oaik  or  AffirmaUon,    ProsonDO,  the  niece  of  the  prosecutor, 

or  rather  of   the  principal  witness  in 

8.  1 8  of  Act  X  of  1873  does  not  render  this  case   Luokhynaraiit  Bey,    is    not 

the  evidence  of  a  child  of  nine  years  of  admissible,      inasmach    as    that    evi« 

age  inadmissible,  if  the   evidence  has  denoe  has  not  been  recorded  on  oath  or 

bean  advisedly,  aad  not  .by  an  omission,  solemn  ai&nnation.    Under    s.    118  of 

xeoorded  withonitanyoAth  oraflixmation.  the  Evidence  Act,  all  persons  are  oom- 

Xhe  prisoners    were    charged  with  potent  to  testify  oniess  the  Court  ooa- 

ftbdaoting  one  Prosoono,  a  girl,    nine  eiders  that   they  are    prevented   from 

years  of  age^  from  the  lawful  guardian-  understanding  the     questions   put  to 

ship  of  her  uncle  Luokhynarain  Dey,  them,  or   from  giving  rational  answers 

lor  the  purpose  of    marrying  her  to  to  thove  questions    by  tender    years, 

the  prisoner  Annndo   Sen.    Upon  the  extreme  old  age,    disease,  whether  of 

trial,  the  evidence    of  the   child  was  body  or  mind,  or  any  other  cause  of  the 

odvisedlyi  and  not  by  omission,  record-  same  kind.    This  witness  would  oome 

ed  without  sny  oath  or  affirmation.  under  the  description  of  a  witness  o^ 

The    prisoner    having    been     found  tender  years,  being  only  nine  years  of 

gnilty,  and  sentenced  to  various  terms  ago,  but  the  Judge  says,  that  she  ap- 

of    imprisonment,     appealed    to    the  peared  to  be  a  very  intelligent  girl,  and 

High  Court.  thoroughly  understood    what  she  was 

Ur.    9aily  (Baboo    Juggut   Chunder  about  when  questions  were  put  to  her- 

Ban^t^'e^with  him)  for  the  appellants.  Therefore,  this  witness  would  be  a  oom- 

The  judgment   of    the    Court  was  potent  witness,  although  of  course  the 

delivered  by  amount  of    credence  to  be  given  to  hei^ 

Kemp,     J. — Anunto     Chnckerbntty,  evidence  is  quite   another  matter ;  but 

Annndo  Sen,  flacadhan  Dey,  and  the  learned  Counsel  further  objects 
Aduri  have  been  convicted  by  the  that  although  the  girl  is  a  competent 
Sesssions  Judge  of  Midnapore  under  witness  under  s.  1X8,  yet,  inasmuch 
8.  863  of  the  Indian  Penal  Code,  and  the    as  all   witnesses,    that  is  to  say,  all 

prisoners   Anunto    Chnckerbntty  and  persons  who  may  lawfully  be  examined, 

Annndo  Sen  have  been    sentencod   to  or  give,  or  be  required  to  givOf  evidence 

four  years'  rigorous  imprisonment,  and  by  or  before  any  Court  or  person 
Haradhvi  Dey  and  the  female  prisoner    having  by  law  or  consent  of  parties 

*  Criminal  Appeal,  Ko.  230  of  187  4,  against  an  order  of  the  'Sessions  Judge  ef 
I,  dttted  the  19th  March  1874. 
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QUKEN 

B  ooTA.     The  following  jadgments  were  delivered  by  the  Fall  Bench  :      ^ 


BkwaBhoota. 


Couch,    C.J.     (Kimp,    Phbab     and  Maekbt,    JJ.,    confnr- 

riug) ; ^We  are  of  opinion  that  the  word  "  omission/'  in  s.  18  of 

Act  X  of  1873,  includes  any  omission,  and  is  not  limited  to  acci- 
dental or  negligent  omissions.  In  this  case  the  affirmation 
was  in  fact  omitted  to  be  made,  although  it  was  done  deliber- 
ately and  under  the  direction  of  the  Judge.  The  intentioii 
appears  to  have  been  to  provide  for  every  omission,  snbstita- 
tion,  or  irregularity.  There  is  therefore  no  objection  to  the 
validity  of  the  conviction,    but    under    the  circnmslances,  and 

authority  to  examine  saoh  ponons,  or  omisBioiii  recorded  withoofc   soy  osth 

to  reoeive  evidenoe,  should  be  ezaminod  or  aflirmation,  admiisible  aaleridfinoe  ; 

on  Oaih  or  Bolemn  affirmation,  the  wit-  bat  be  that  as  it   maj,  there  ia  inde- 

neu  Froflonno  ought   to  have  been  so  pendent   evidenoe  in   this  case  of  the 

examined.     S.      13       of     the    Oaths  aunt  of  the  ohild,  of  the    nncle  of  the 

« 

Act  says,  that  no  omission  to  take  any    child,    of  two  neighbours,  sod  I  may 
oath  or  make  any    affirmation,  no  snb-    say,  the    statement   of  Adori  herself, 
stitution  of  any  one   for  any  other  of    the  grand-aunt    of  the    child,  and  of 
them  and  no  iiregnlarity  whatever  in    Haradhnn  Dey,  who  is  also  one  of  tho 
the  form  in  which  any  one  of  them  is    accused  before    the  Magistrate,    (The 
administered,  shall  invalidate  any  pro-    learned    Judge    then    went  into   tho 
oeeding  or  render    inadmissible    any    other  evidence    in     the   case,    which 
evidence  whatever  in  or   in  respect  oi    in  tho  opinion    of  the    Court  proved 
which  such  omission,  substitation    or    that  the  child  Prosonno  was  whils  in 
irregularity  took    place,    or  shall  affect    the  lawful  guardianship   of    her  uncle 
the  obligation  of  a  witness  to  state  the    Lnckhynarain,  and  during  hia  tempo- 
truth.    Now    this     appears  to  me  to    rary  absence  from  home,    enticed  away 
apply,  for  instance,  to  the  case   of  a    by  her  grand-aunt   Adori,  and  married 
person  who    has    made    a    statement    against  her  will,  and  without  LuCkhy- 
which  is  subsequently  found  to  be  a    na rain's  consent ,  to  Annndo  Sen.    He 
{also  statement,   that  he  shall  not  get    continued)  : — ^Looking     to     the    time 
rid  of  the    obligation  of  stating  the    at   which  the     ofiEenoe  was     commit* 
truth  by  setting  up  a   plea  that  there    ted  during  the  absence   of  the  girTs 
has  been  an     omission    on    the  part    lep^al  guardian,  and  to  the  fact  that  the 
of  the    Court  to    administer    to  ■  him    girl    was  married  against  her  will,  we 
an  oath  or  solemn  affimation.    It  does    think  the  offence  a  very   serious  one, 
not    appear    to  me    that  this   section    and  we  are  therefore  not  disposed  to 
would  render  the  evidence  of  a  child    mitigate  the  sentence    which  has  been 
nine  years  old,  whose  evidence  as  in  this    passed  upon   the  prisoners  by  the   Ses" 
case  has  been  advisedly,  and  not  by    siona  Judge.    The  appeal  is  rejected^ 
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considering    the  evidence  in  the  case,  we  think  the  sentence  of       1^74 
death    should    not  be    confirmed.    Instead  thereof  we  pass    a      Qubin 
•  sentence  of  transportation  for  life.  SewaBhoota 

jACKsoNt  J.—- 1  am  unable  to  concur  in  the  opinion  of  the 
maicxity,  as  I  cannot  take  the  same  view  of  the  intention  of  the 
liCgisIatnre  in  using  the  word  ^^omission.*' 

It  seems  to  me  that,  in  framing  the  13th  section  of  the  Oaths 
Act,  it  was  intended  to  obviate  the  efEect  of  any  evasion  on  the 
part  of  witnesses  or  mistake  on  the  part  of  officers  of  the  Court 
and  not  to  give  a  power  to  Judges  or  Magistrates  to  render  the 
whole  Act  as  it  were  ineffectuaU  by  perversely  or  erroneously 
ordering  that  witnesses  should  not  take  an  oath  or  affirmation. 
It  will  be  borne  in  mind  that  the  oath  is  not  merely  imposed  in 
criminal  cases  by  the  Act  X  of  1873,  but  the  Code  of    Criminal 

Procedure,  s.  331,  expressly  requires  that  witnesses  shall  be 
examined  on  oath  or  affirmation,  &c.,  according  to  the  provi- 
sions, &o« 

It  seems  to  me,  therefore,  that  the  Judge  in  this*case  having 
been  directed  by  law  to  examine  the  witness  in  question  upon 
affirmation,  and  having  determined  that  he  would  not  administer 
such  affirmation,  the  witness  has  been  examined  contrary  to  lawj 
and  the  evidence  is  inadmissible. 
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Before  Mr,  Justice  Marhhy  cmd  Mr.  JvJiiee  MUter. 

GATHA  RAM  MISTRBE  {Plii»tot)  v.  MOOHITA  KOOHIN  ' 
ATTEAQ  DOMOONEK  avd  anotheh  (Dbikkdanis.)* 

Suit  for  Bestitution  of  Oonjugal  EigMB—Fwm  of  Decree— Act  VlII  of 

1859,  B.  200. 

P«r  Mabkbt,  J  —In  a  Boit  by  a  husband  for  reatitution  of  ooD^ugal  right%  a 
decree  that  "the  case  bo  decreed  awarding  the  plaintiff  to  take  defendant  aa 
)aa  married  wife/'  is  not  a  proper  form  of  decree. 

The  decree  may  order  the  wife  to  return  to  her  hoaband'M  ^rotidiMib  1*4 
inch  a  decree  is  not  oaa  which  can  be  enforced  in  tbe  manaer  pibTided  hf 
0.  2Qa,  Act  VIII  of  1859,  as  being  an  order  '^or  the  perfonnance  of  th 
particular  act.*' 

Suit  for  restitution  of  conjugal  rights.  The  plaintiff  alleged 
that  he  inarried  the  first  defendant  according  to  the  eastom 
prevailing  amon  g  his  caste^  that  she  lired  with  him  as  his  wifta 
for  some  time,  and  that  he  was  subaeqaebtly  dispossessed  o{  her« 

The  defendants  denied  that  there  was  any  valid  mJirriage 
between  the  plaintiff  and  the  first  defendant. 

The  evidence  showed  that  the  plaintiff  had,  on  taking  the 
defendant  as  his  wife^  given  a  feast  to  the  people  of  his  caste* 
and  that>  by  the  custom  among  them,  a  marriage  is  held  to  be 
valid  if  it  be  so  .celebrated. 

The  Extra  Assistant  Commissioner  held  that>  according  to 
the  local  custom,  there  was  a  valid  marriages  and  that  the 
plaintiff  had  been  deprived  of  his  wife,  and  he  ordered  that 
'Hhe  case  be  decreed  awarding  the  plaintiff  to  take  the 
defendant  as  his  married  wife/'  This  decision  was  reversed  on 
appeal,  the  Deputy  Commissioner  being  of  opinion  that  there 
had  been  no  valid  marriage  j  and  the  suit  was  accordingly 
dismissed. 

^Special  Appeal,  No.  2221  of  1873|  against  a  decree  of  the  Deputy 
Cominissioner  of  Zilla  Nowgong,  dated  the  16th  of  Jone  1878>  reyersinga 
decree  of  the  Extra  Assistant  Commissioner  of  that  district,  dated  the  l^th  of 
May  1878. 
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The  plaintiff   preferred  a   special  uppeal  to   the  High   Court       ^^^^ 
from  this  decision.  Gatha  Bam 

MlBTBBB 

mm 

Baboo  Aukhil  Chunder  Sen  for  the  appellant.  Moobita 

KOCBIN 

•Baboo  Isien  Chunder  Ohucherbutty  for  the  respondents.  DwiooHik 

The  judgment  of  the  Court  was  delivered  by 

Mabkbt,  J. — In  this  case  the  plaintiff  sues  for  the  restituo* 
tion  of  his  conjugal  rights.  The  defendants  (the  alleged  wife 
and  her  mother)  denied  the  marriage.  The  first  Court  found 
that  the  marriage  had  been  solemnized  according  to  the  custom 
of  the  caste  to  which  the  parties  belonged*  the  prinoipal  feature 
in  the  ceremony  being  the  giving  of  a  feast  to  their  own  com* 
munity.  The  Deputy  Commissioner  has  reversed  this  decision 
on  grounds  which  appear  to  us  altogether  arbitrary.  He  doea 
not  dispute  that  the  ceremony  took  place,  but  thinks  it  does  not 
constitute  a  formal  marriage  ceremony  so  aa  to  be  binding4 
Ko  reasons  are  given  for  this  opinion*  which  is  directly  contrary 
to  the  evidence,  and  the  consequences  of  such  a  decision  might 
be  very  serious. 

We,  therefore,    Set  asidd  the   judgment    of  the  Deputy  Com*: 

missioner,  and  order  him  to  retry  the  appeal. 

This  is  the  judgment  of  the  Court.  Bab  I  think  it  right  to 
add^  on  my  own  behalf,  some  observations  upon  the  form  of  the 
decree  and  the  nature  of  the  proceedings  which  may  be  takei^ 
upon  it.  This  seems  to  me  the  more  necessary  inasmuch  aa 
the  first  Court  in  this  casd  made  a  decree  in  a  form  which  this 
Court  has. expressly  and  authoritatively  declared  to  be  erroneous.. 

The  casea  in  which  it  has  been  decided  that  a  decree  in  favor 
of  the  husband  whose  marital  rights  are  withheld  ought  to  be 
made,  are  to  be  found  in  Jhoiun  BeeheeY.  Ameer  Chand  (1)> 
Koohur  Slhansama  Vv  Jan  Khansama  (2),  and  Moonshee  Buzloor 
IRuheem  v.  Shumsooniasa  Begum  (3). 

The  decrees  in    the  two  former  cases    declared  the  husband 


(1)  II.  J.,  N.  S.,  317 ;  S.  a,  6  W.  R„  105. 
^2)  8  If  * ».,  467.  (3>  11  Moore's  I.  A.,  551. 
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'6       «  entitled  to  his  conjugal  rights/*    and  ordered  the  wife  *'  to 


UlStRKK 

V. 
MOOHITA 

EocaiN 
Am  AH 

DOMOONU' 


Gatha  Ram  return  to  his   protection."    The   Privy    Council  did  not  make 
any  decree. 

Up  to  the  point  of  saying  that  the  suit  will  lie,  and  of  making 
a  decree  to  the  above  effect,  there  is  neither  doubt  nor  difficnlty. 
Whenever  the  law  recoguizes  that  the  relation  of  husband  and 
wife  exists,  it  also  recognizes  that  the  husband  is  bound  to  live 
with  the  wife,  and  the  wife  with  the  husband :  and  if  that  obliga. 
tion  be  denied  by  either  of  the  parties  to  the  marriage^  Courts 
ought  certainly  to  declare  the*  right  to  exist.  If  also  any 
person  should  interfere  and  prevent  the  wife  from  returning  to 
her  husband,  or  the  husband  to  the  wife,  there  is  no  difficulty » 
as  far  as  I  can  see  in  punishing  this  invasion  of  the  rights  of 
others,  and  even  in  compensating  the  injured  party  to  some 
extent.  The  real  difficulty  arises  when  we  come  to  deal  with  a 
refusal  to  perform  the  conjugal  duties  by  one  of  the  parties  to 
the  marriage,  after  the  existence  of  the  matrimonial  relation  has 
been  ascertained. 

It  appears  to  have  been  at  one  time  thought  that,  in  thig 
country,  the  duty  of  cohabitation  should  be  e  nforoed  by  seizing 
and  making  over  the  recreant  party  bodily  to  the  claimant  i 
and  cases  are  mentioned  in  which  this  has  been  directed  in  the 
case  of  a  wife  refusing  to  return  to  her  husband.  I  am  not 
aware  of  any  case  in  which  it  has  been  suggested  that  similar 
violent  measures  should  be  taken  against  a^usband  refusing  to 
receive  his  wife :  and  the  cases  in  which  a  wife  has  so  been 
treated  are  obviously  based  upon  the  notion  that  the  husband 
purchases  the  wife  at  marriage,  and  that  she  thereby  becomes 
an  article  of  his  property.  Widely  as  this  notion  has  prevailed 
in  the  world,  I  need  scarcely  say  that  it  is  wholly  abhorrent  to 
the  Hindu  law. 

In  what  way  then  is  the  decree  to  be  enforced  f  As  far 
as  I  have  been  able  to  discover  there  is  but  one  recent  case 
direct  upon  this  point,  and  as  I  am  unfortunately  unable  to 
agree  with  the  opinion  there  expressed,  greatly  as  I  respect 
it,  I  feel  myself  bound  to  consider  the  question  at  some 
length. 

MacphersoUi   J.|   in  the   case   of   Jhotun  Beebee  v.  Ameer 
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Chand  (I),  after  ezpresaiDg  his  opinion  that  tbe  person  of 
the  wife  cannot  be  taken  in  execntioD,  says  that  ''  a 
lie  for  a  declaration  that  the  hnsband  is  entitled  to  his  marital 
rights  and  for  an  order  that  the  wife  do  return,  to  him  and 
liye  with  him.  Such  an  order  is  an  order  '  for  the  performance 
of  a  particular  act '  within  the  meaning  of  s.  200  of  Act  YIII 
of  1859 ;  and  if  the  wife  refuse  to  obey  it,  the  decree  may  be 
enforced,  as  that  section  provides,  by  the  imprisonment  of  the 
-wife,  or  by  attachment  of  her  property,  or  by  both  imprisonment 
and  attachment.'^  Seton-Earr,  J.,  in  the  same  case  adhered 
to  the  view  that  the  wife  could  be  delivered  over  bodily  to  the 
husband  in  execution.  Jaykson,  J.,  concurs  with  Macpherson,.J.« 
in  thinking  that  there  can  be  no  delivery  of  the  body  of  the  wife 
to  her  husband.  This  judgment,  however,  is  not  quite  so 
ezplict  as  to  the  mode  in  which  the  decree  is  to  be  enforced, 
and  no  doubt  that  question  was  not  strictly  speaking  under  judi- 
cial consideration. 

Assuming,  as  laid  down  in  that  case  and  in  the  case  of  Koohur 
Khansama  v.  Jan  Khansama  (2),  that  the  decree  ought  to 
contain  an  order  to  the  wife  to  return  to  her  husband's  protec- 
tion, still  I  doubt  whether  such  an  order  is  an  order  '^  for  ,the 
performance  of  a  particular  act"  within  the  meaning  of  s.  200 
of  the  Code  of  Civil  Procedure.  I  think  some  meaning  is  to  be 
given  to  the  word  '^  particular,"  and  an  order  to  a  wif  a  to  return 
to  her  husband's  protection  cannot,  in  my  opinion,  be  called  an 
'*  order  for  the  performance  of  a  particular  act,"  It  clearly  could 
not  be  said  that  such  a  decree  would  be  obeyed  simply  by  a 
return  to  the  husbands's  house  only.  I  think  the  decree  is 
intended  as  an  order  to  the  wife  to  live  with  her  husband,  to 
remain  in  his  house,  and  there  to  perform  the  duties  of  a  wife. 
Now,  if  we  accept  the  view  that  marriage  is  a  contract,  and  that 
such  an  order  is  an  order  for  specific  performance  of  the  contract 
we  are  at  once  met  by  this  difficulty  that  it  would  be  contrary 
to  well-established  principles  that  such  a  decree,  to  be  so  enforced, 
should  be  made  at  all*  It  is  not,  *I  believe,  considered  to  be 
within  the  province  of  the  Court  of  Chancery  in  England,  and 
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1874  I  have  no  reason  to  helWe  that  it  in  within  the  province  of  the 
GiTRA  BiM  Courts  here,  to  decree  speeifio  performance  of  continuona  daties 
MisTBjes  ^hioh  the  Court  has  no  means  to  enforce  eiroept  by  repeated 
MooHiTA  infliction  of  fine  and  imprisonment.  This  T  understand  to  he 
Atteag  'fchd  opinion  expressed  by  the  Lord  Chancellor  Cranworth  ja 
DoMooifBE.  Slachett  v.  BatM  (1)  overruling  the  decision  of  Wood,  V,  C, 
who  had  attempted  to  do  something  of  the  kind,  but  which 
attempt  the  Lord  Chaneellor  characterized  as  ''  perfectly 
novel/'  This  seems  to  be  in  accordance  with  previous 
decisions.  There  is,  no  doubt^  a  good  deal  of  discretion  in 
such  cases,  biit  I  do  not  think  a  contract  of  marriage  could 
possibly  be  enforced  without  taking  &  very  different  view  oEthe 
powers  of  the  Courts  of  this  country  from  that  taken  of  their 
own  powers  by  English  Courts  of  Chancery.  The  case  most 
like  this  is  that  of  contracts  of  partnership  which  are  not 
specifically  enforced,  the  reason  frequently  given  being  that  it 
would  be  like  attemptint/  to  enforce  a  contract  of  marriage— 
Lindley  on  Partnership,  p.  991.  Moreover,  though  I  feel  bound 
emphatically  to  dissent  from  the  opinion  of  Seton-Karr,  J.> 
that  a  wife's  person  can  be  seized  in  execution  of  decree, 
I  think  there  is  force  in  his  observations  on  the  proposed 
proceedings  under  s.  200,  where  he  says,  ''  nor  do  I  think  that 
the  provision  for  imprisonment  of  the  party  (in  s.  200)  against 
whom  the  decree  is  made  and  for  attaching  his  property  ought, 
or  was  intended,  to  apply  to  such  a  case.  Surely  it  would  be 
a  harder  course  to  imprison  a  reluctant  wife  than  to  deliver 
her  to  her  husband  who  wishes  to  cohabit."  Seton-Karr,  J., 
seems  to  have  thought  that,  if  you  are  to  compel  the  woman 
to  cohabit  at  all,  then  the  direct  way  of  doing  so,  by  delivering 
her  person  to  her  husband,  is  not  more  inhuman,  and  infinitely 
more  effectnal,  than  throwing  her  into  prison  ;  and  so  far  I  am 
disposed  to  agree  with  him. 

It  appears  to  me,  however,  that  such  a  decree  cannot  be  con- 
sidered as  one  for  the  specific  performance   of  a  contract   at  all.    • 
I  am  not  unwilling  to  look  upon    marriage  as  a  contract  but 
I  do  not  think  it  is  a  contract  which  Courts  of  law  would  bo 
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V9iae     to    undertake    specifically  ta  enforce.    I  think  the    case       tS75 
^  is   one  of    an  entirely    excepti9nal    kind.    The  Privy    Council  Gatha  Rak 
in    IlooTiskee    BussJoor    Buheem    v.    Shnmaoonissa    Begum    (1)     ^^^^ 
have    held    that  a    suit  for   the  restitution  of    conjugal  rights    Hoohita 
will   lie.     I  do    not  think    any  stress    should  be    laid    on   the     attbah 
term    "restitution   of    conjugal  rights''    as  there    nsed^  or  that   l^o^ooicEe, 
it    expresses     in   any  way    definitely    what    sort    of  a  decree 
should  be  giv  en,  or  what  proceedings  can    be  taken  subsequent 
to  decree.     This  decision,    so  understood^    I  cheerfully  accept ; 
because  it    appears  to  me   that  it    is  absolutely!  necessary  that 
a  husband  and  wife    should  have    some  means  of    obtaining  an 
authoritative  decision  as  to  whether    or  no  they  really    stand  in 
that  relation.    If  a    decision  cannot  bo  odtained  binding    on  all 
the  world,  it  is  at  least  desirable  that   one  should    be  obtained 
binding  upon  themselves,  and  upon  whioh    other    persons  may 
act    with  a  reasonable   degree  of    safety*    But  I   consider    the 
Privy  Gonncil    to  lay    down  no  more  than   that  a  suit  to  ascer- 
'    tain   the    existence  of    this  relation   can  be    maintained,    and 
carefQlly  to  abstain  from  laying  down  any  final    propositions  of 
law  upon  the  exact  form  of  decree,   or  exact  mode  of  enforcing 
the  decree.    All  the  rest  of  the  judgment  is  intended,  as  I  under- 
stand   it,    to    call  attention    to  the   importance  and  gravity  of 
the  matter,  and  to    overrule   emphatically  the    contention  then 
put    forward    at  the   bar,  that  no   suit  of   the  kind    would  lie 
in  India  at  all. 

I  do  not,  indeed,  think  it  likely  that  any  one  will  contend  that 
the  bare  declaration  of  the  existence  of  the  relation,  even  if 
not  "relief  in  the  technical  sense  of  that  term,  is  not  of  the 
greatest  value  and  assistance  to  the  parties :  what  seems  to  be 
considered  is  that  the  Courts  must  in  order  to  be  logically 
consistent  follow  up  this  declaration  with  all  the  powers  which 
they  possess. 

That  the   Courts,    however,  are  not    hemmed  in  by  any  such 
absolute  necessity  is,  I  think,  indisputable.     The    simplest  and 
most    direct    and    indeed  the    only    really    effectual  mode    of 
enforcing  the  obligation,  and,  therefore  the  one  to  be  adopted,  if 

a>  U  Moore's  I.  A.,  651. 
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Gatha  Ram  is  to  brings    tbe  parties  together    by  force.     Bat  this   has  been 
M18TBBB    uniyersaliy  repadiated,  net  only  in  India^  as  is  above  shown^bat 
MooHiTA    in  every  other  country^  as  shocking  to  oar  feelings  of  humanity. 
A^BAa     ^^^  alternative  of  forcing  the  Teonsant  party  into  compliance  by 
PoMoovsi.  imprisonment  is  a  oonrse  which  to  my  mind  has  little    to  recom- 
mend it  by    comparison^    and  though  not  quite  as    univereally 
condemned  has  also    been  very  generally    repudiated.    During 
the  anxious  inquiry  which  I  have  thought    it  iny  duty  to  mako 

upon  this    subject,  I  have    ascertained  that    upon  the  continent 
of  Europe  the   right    both  of    the  husband  and   of  the   wife  to 

oohabtation  f^in  the'^tymological^ense)^  the  husband  selectiojf 
the  place  of  re^dence,  is  everywhere  considered  as  altogether 
beyond  dispute.  So  also  is  the  right  to  proceed  against  and 
to  punish  any  third  person  who  detains  a  wife  from  her  hus- 
band ^  so  alsp  is  the  ri^ht  of  the  husband  to  maintain  a  suit, 
against  the  wife  if  she  refused  to  acknowledge  the  marital  rights* 
Sut  all  attempts  at  enforcing  this  duty  by  con^pulsion  have  been 
abandoned  or  very  nearly  so.  The  only  trace  of  compulsion 
which  I  have  found  is  in  some  smaller  Stales  of  Germany^  where 
a  very  small  fine  or  a  few  day's  simple  confinement  of  the 
woman  appears  to  be  allowed.  If  this  produces  no  efiEect^  no 
further  punishment  can  be  inflicted.  The  Prussian  Courts 
have  expressly  decided  that  no  direct  comj)ulsion  whatever 
can  be  applied.  The  matter  has  been  the  subject  of  consider* 
able  discussion  in  Austria  and  in  France.  In  the  latter  countty, 
I^am  informed  on  the  highest  authority^  that  the  question  has 
been  settled  against  the  use  of  compulsion.  In  Austria  I  am 
not  sure  that  the  question  has  been  finally  set  at  rest^  but  I 
have  reason  to  believe  that  the  leaning  is  strongly  .  against  the 
•use  of  any  such  means. 

If  we  consider  the  law  of  England,  I  think  the  difficulties 
about  tbe  Civil  Court  attempting  to  enforce  by  compulsion  th-e 
observance  of  conjagal  duties  are  in  no  way  lessened.  Perhaps 
some  persons  would  be  inclined  at  first  sight  to  treat  the  law 
of  England  as  affording  an  example  of  the  almost  unbounded 
exercise  of  judicial  power  in  this  direction:  and  if  we  look 
<to  forms  and   -words   only   it  is  so.    The  old    Ecclesiastical 
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Courts,  that  is,  the  Church,  claimed  to  have  the  power  to  enforce        '^^^ 
specifically  the  performance  of   conjugal  dubies  in  their  minutest  ga^tha  Bam 
'particulars,    and  gave   decrees    accordingly.     But  inasmuch    as        "treb 
these  Courts  soon  found  that  they^  had-  no  efibctual  independent     Moohita. 
power    of    enforcing    their  decrees  when    pronounced    (8-  Bl.      atteah 
Com.»    101),     this    claioi  was    not  so  substantial    as  at    -first  I^omoonb^ 
sight  appears.     I  am.  unable  to  find  any  exact  information  ia 
any  books  available  to  me  as  to  the   exact    proceedings  which 
could    be    taken    upon    the  decree   of  an   Ecclesiastical  Oonvt 
for  the  nestitutiou    of  conjugal  rights :  undoubtedly  the  Ecele- 
aiastical   Court    had  a    right  to    call    in     the    ordinary  civil 

lK>wer  in  aid  of  its  own  weak  authority  (Black  ubi  supra)*  bu* 
whether  from  the  difficulty  of  the  procedure,  or  the  contempt 
entertained' for  those  who  invoked  the  assistance  of  the  Court  for 
such  purposes  (SBlaok.»  94),  such  extremities  were,  I  believei 
very  rarely  proceeded  to.  No  doubt  the  Oou^^t  which  now  exeroises 
jurisdiction  in  matters  matrimonial  in  place  of  th&  old  Edotesias- 
tical  Courts  has  the  same  powers  of  enforcing  its  decrees  as  the 
Court  of  Chancery,  but  I  can  oi»ly  find  three  cases  in^the  reports 
since  the  new  Court  was  established  in<  which  wirits  have  beex> 
actually  issued.  It  is  significant  that  in  two  of  these  cases  the 
secusant   party  had  already  escaped  out  of  the  country. 

But  surely  when  we  look  to  the  law  of  England  fbr  a  guides- 
it  is  where  that  law  is  in  harmony  with  the  general'  principles 
of  equity  and  jurisprudence  that  we  should  adopt  it,, not  where 
it  is  exceptional.  That  the  English  law  on  the  subject  of 
enforcing  conjugal  right  is  exceptional,  I  have  no  manner  of 
doubt.  It  is  based  on  the  Canon  Law,  or  the  law  of  the  Churchy 
and,  as  Car  as  I  can  gather,  the  following  are  the  proposition* 
which  that  law.  maintained :— (i)  that  all  sexual  intercourse,, 
except  between  husband  and  wife,,  is  a  mortal  sin;  (ii)  that 
marriage  is  a  divine  institution  entirely  under  the  control  of  the 
Church ;  (iii)  that  all  marriages  notsanctioned  by  the  Church  ara 
unlawful ;  (iv)  that  divorce  is  impossible ;  (v)  that  the  Church 
can  release  the  parties  from  their  oonpgal  dtities  ;  (vi)  that  thojr 
can  enforce  these  duties  in  the  minutest  particulars.  The  law  of 
England  has  in  modern  days  to  a  very  great  extent  rejected 
these  pretensions  and  modified   these  views,    but  they  havA  not. 
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GatbaEak   becaase  they  produce'  but    small  practical  eyils  than  from   any 
MisTRSB     approval  of  the  principles  on  which  they  rest. 

The  state  of  the  law  in  America  seems  to  me  to  show  yery 
clearly  how  repngnant  it  is  to  the  principles  which  govern  the 
ordinary  Civil  Courts  to  attempt  to  enforce  the  performanoeof 
conjugal  duties  by  compulsion.  The  common  law  of  America 
on  the  subject  of  marriage  is  the  law  as  it  stood  in  Eoglai^d 
when  these  colonies  were  founded :  inclnding,  therefore,  the 
law  of  marriage  as  administered  in  the  Ecclesiastical  Courts 
and  based  originally  upon  the  Canon  Law.  3ut  the  colonies 
though  they  take  the  law  of  the  mother  country,  do  not  take  her 
Courts,  and  there  never  have  been  in  America  Courts  of  eocle* 
eiastical  jurisdiction :  solely,  therefore^  because  no  Court  has  been 
specially  vested  with  the  particular  power  df  enforcing  the 
performance  of  conjugal  duties,  no  Court  in  America  ever  has 
enforced  these  duties ;  and  that  part  of  the  law  has  in  fact 
become  obsolete ;  see  Bishop  on  Marriage  and  Divorce,  Ch.  iv^ 
passim.  Nothing  could  show  more  strongly  how  completely 
this  portion  of  the  English  law  stands  apart  from  the  ordinary 
Jaw  of  the  country. 

It  appears  to  me,  therefore,  that  if  we  were  to  hold  that  a 
Court  could  enforce  !the  continuous  performance  of  conjugal 
duties  by  unlimited  fioe  and  imprisonment^  we  should  place  the 
law  of  this  country  in  opposition  to  the  law  of  the  whole  civi- 
lized world,  except  the  ecplesiastical  law  of  England.  That 
the  ecclesiastical  law  of  England  is  not  binding  upon  ar  suit- 
able to  the  non-Christian  inhabitants  of  this  country,  even  where 
there  is  jurisdiction  to  apply  it,  is  fully  shown  by  the  decision 
of  the  Privy  Council  in  Ardaaeer  Cursetjee  v.  Perozebaye  (t). 
The  remedy  for  matrimonial  grievances  must  (as  there  shown) 
be  applied  by  the  ordinary  Civil  Courts,  acting  upon  ordinary 
legal  principles  and  applying  the  law  of  the  community  to  which 
the  parties  belong.  There  is  nothing  which  leads  me  to  suppose 
that  the  Hindu  taw  is  less  humane  in  this  matter  than  that  of 
other  civilized  countries^    or  that  severer  remedies  are  required 


(I)  6  Moore's  L  A.,  348. 
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effectnal  elsewhere.  GathiRam 

For  these  reasons^  although  I  think  that  the  existence  of  the     ^i**^^^ 
relation  of  husband  and  wife  ought  to  be  enquired  into  in  this     Moohita 
case,  and  if  it  exists  declared^  and  though  I  think  there  is  no  reason      aitbah 
why  the  decree  should  liot  order   the  wife   to   return   to   her  .^o^oonei. 
husband's  protection^  as  has  been  done  in  the  other  caises^  and  as 
her  duty  clearly  is,  yet  I  cannot  give    my  assent  to  the  proposi- 
tion that  this  decree  is  enforceable  by  the  mode  pointed   out  in 
s,   200  of   the    Code    of  Civil  Procedure.     That  question  has 
not  yet  formally  arisen  for  determination,  but  as  in  the  other 
cases,  whilst  making  a  decree,  an  opinion  has  been  expressed  as  to 
how  it  is  to  be  enforced,  I  bare  thought  it  ^right  to  express  my 

opinion  also. 

Appeal  a  Ihufed. 


Before  Mr.  Judice  MarJcby  and  Mr.  Jnatice  Mitter.  tL^^oi 


GUNGAHHRRY  NUNDEB  and  akothee  (Dbfendantr)  v.  RAGHUB- 

BAM  ITUNDEB  (PLAiNxirr).* 

Toaaesaum,  Delivery  of  ^Title—Hindu  Law — Vendor  and  Pivrehaeer, 

Delivery  of  posflesaion  is  not  neoessary  to  the  transfer  of  ownership  among 
Hindus. 

Per  Mabkbt^  J.-^As  a  general  mlo  of  Iaw,  when  a  yendee  has  |3fot  a  doen" 
nent  which  in  terms  professes  te  make  over  property,  and  the  document  is 
registered  (in  case  registration  is  neoe6sary)>  ho  beoomea  at  once  the  owner 
without  actual  delivery  of  possession . 

This  suit  was  brought  to  obtain  possession  of  a  share  o£ 
certain  property^  Mrhich  the  plaintiff  alleged  he  had  purchased 
from  Jussodannndo  Nnndee^  ope  of  the  defendants.  The  defend* 
ants  were  previously  to  1278  (1871)  living  in  joint  possession 
and  enjoyment  of  the  property  in  anit^  but  in  that  year  two  of  the 
defendantSi  Gungahurry  Nundee  aodBrojohurry  Nundee,  effected 
a  separation  between  themselves  and  Jnssodanundo^  but  did  not 
give  him  possession  of  his  share  of  the  joint  property*  Jusso* 
dannndo  in  1280  (1879),  while  still  out  of  possession,  sold  his 

*  Special  Appeal,  No.  962  of  1874,  against  a  decree  of  the  Jodge  of  Zllla  East 
Bnrdwan,  dated  the  14th  of  February  1874,  affirming  a  decree  of  the  Mnasif  of 
Jehanabadi  dated  the  29th  of  NoTemher  ld>73. 
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1874       share  in  ibe  estate  to  the  plaintiff.^    The  defeodants  Gmtgahnny 

GiTsoABURETft'^d  Brojohurry  alleged  that  the  separatioa  took  plaoe  m  1265 

NuMOBB     (1858);  that  Jussodanando  had  notbeenria  posaessioa  wLthia 

Baghvbbam  twelve  years  ;  and  therefore  the  sait  was  barred  by  limitation. 

NUN.0B2.        rp^^  MoonsifE  fouod  that  the  separation  took  place  in  1278> 

and  that  the  suit  was  not  barred,  and   gave  a  decree  for  {he 

plaintifE ;  and  this  decision  was  affirmed  by  the  Jodgd  on  appeal* 

The  defendants  appealed  to  the  High   Conrt,  oa  the  ground^ 
among  others^  that  as  the  vendor  Jussodannndo  had  beep  ont  o£ 

possession  when  the  deed  of  sale  was  executed^  the  plaintiff  conld 

not  make  a  valid  title  to^the  property  in  snit  under  a  document 

which  had  not  been  accompanied  or  followed  by  possession. 

Baboo  Rash  BtThary  07k>3e,  for  the  appellants,  xsontended  that 
delivery  of  possession  was,  by  Hindu  law,  necessary  to  compleOe 
the  plaintiff's  title  ;  and  that  his  vendor  having  been  out  of  pos- 
session at  the  time  of  sale,  and  havings  never  given  delivery  of 
possession  to  the  plaintiff,  the  plaintiff  was-  not  in  ^  position  to 
mskintain  the  suit.  He  cited  Raja  Sahdb  Prahlad  Sen.  v.  Baboo 
Budhu  Sing  (1),  Ranee  Bhibosoondoree  Daaseah  v.  lasurchun-- 
der  Dutt  (2),  and  Tar  a  Soondaree  Ohoxvdhrain  v.  Collector  of 
Mymensingh  (3). 

Baboos  Oooroo  Doss  Banerjee  and  Ki'sto  Komul  BJiuttaohar" 
j^ee^ior  the  respondent^  contended,  that  delivery  of  possession  was 

unnecessary,    and    cited   Menu,    Ch.   viii,  v.  200  ;  JVam&ai  v. 
Motigir  Ouru  (4?),  B'hulcan  Bhaibava  v.  Bhaiji  Prag.  (5) ;.  he  alsa 
referred  to  Tara  Soondaree  Chowdhrain  v.  Collector  of  Mymen- 
^  singh  (8)«. 

Baboo  Rash  Behary  Cthose  in  reply^ 

The  following  judgments  were  delivered  t — 

Marebt«  J. — In  this  case  three  persons  being  in*  possession  oF 
property  as  a  joint  Hindu  lamily,  twc  out  of  that  number  ejected) 

(1)  2  B.  L.  R.,  P.  C.  Ill  J  S.  a^  12  Moore's  I.  A.,  275. 

(2)  11  B.  L.  B..  36.  (4)  1  Bom.  H.  C.  Bep.,  &. 

(3)  13  B.  L.  E.,  495,  (5)  Ihid^  19. 
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the  tliirS.    Whilst  tlie  third  member    was  ont  of   possessioD^  he       1^74 
sold  his  share  in  a  specified  portion  of  the  property  to  the  plain-  GiTNOAHrBRy 
tiff,    who     brought    his  smit  for  possession  against    the   other     NoKim* 
co^sfaarers.     Both  the  lower  Conrts  gave  the    plaintiff   a  decree.  EAomniRAif 

Jhe  only  t>b]ection  taken  in  special  appeal^  which   appeared  to    ^^^"^ 
us  neceiisary  to  reserve  for  'considemtioo,  was  this  -. — That  as  by 
the   plaintiff's    own  admissiea  his  vendor  was  oat  of  possessiont 
when  the  -oMiveyance  was  ezecfited«  the  plaintiff  could  Hot  make 
a  valid  title  to  the  property  in  dispate  ander   a  document  which 
had  iK>t  been  followed  or  accompanied  by  {)ossess^on. 

*This  in  substance  raises  the  very  broad  and  general  question 
whether  apbn  a  contract  of  sale  and  purchase  delivery  of  the 
possession  of  the  thing  sold  is  necessary  to  complete  the  title  of 
the  veiidee. 

There  seems  never  to  have  been  any  suggestion  that<,  under 
MafaomedaH  law,  delivery  is  necessary  to  the  transfer  of  owner- 
ship-of  either  movenble  or  imnaoveable  property  except  in  the 
case  of  gifts.  So  by  the  t^ommon  }aw  of  England  it  is  not 
necessary  in  the  case  ryf  moveables  :  and  though  it  was  at  one 
time  necessary  in  the  case  of  immoveables,  under  the  Statute  xf 
Uses  it  is  no  longer  so.  The  only  question  can  be  whether 
under  Hindu  law  there  is  any  ^difference  in  this  respect. 

It  would  no  doubt  lead  to  oonsiderable  inconvenience  if  the 
law  upon  auch  a  sul^ect  varied  with  the  religion  of  the  parties 
to  the  transaction  ;  and  upon  the  whole  I  think  the  general  rule 
has  been  adopted  in  India  that  in  the  case  of  purchase  and  sale 
the  owoerahip  is  acquired  by  the  purchaser,  though  the  transac* 
tion  has  not  been  followed  by  delivery. 

That  this  is  the  acoepted^aw  of  India  is,  I  think,  shewn  by  the 
Registration  Aois.  In  the  first  place  the  existence  of  a  system 
of  registration  prima  facie  suggests  that  ownership  id  acquired 
without  delivery.  The  reasons  for  the  rule,  which  has  so  widely 
prevailed,  requiring  delivery  for  the  transfer  of  ownership  are 
not  of  one  simple  character.  Whether,  however,  this  ceremony 
was  required  because,  taking  place  in  public^  it  carried  with  it 
the  consent  of  the  community  to  which  the  parties  belonged 
or  because,  taking  place  before  an  officer  of  justicOj  it  carried 
the  consent   of  the  State,  or  simply  because   the  transaction  ia 
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1874       one  which  onght  to  be    notonotis  and  open,    bo  that  all   persoiis 
GvNGAHUBRTinay  know  when  it  takes  place  (all  of  which  inflaenoes  hare   at 

NuNDKi  ^Q^  |.j^^  ^p  other  affected  and  can  still  be  traced  on  it^  it  has  ' 
raohubbav  almost  ererywhere  been  supplanted  by  registratioii ;  and 
scarcely  anywhere  retained  concurrently  with  registration* 
-  Moreover^  if  we  look  at  the  special  provisions  of  the  Indian 
Begistration  Act,  1  think  it  will  be  seen  that  the  fnimers  of  it 
contemplated,  not  a  condition  of  the  law  in  which  delivery  was 
rigorously  required,  but  a  condition  of  the  Jaw  in  which  owner* 
ship  both  of  moveables  and  immoveables  was  frequently  trans- 
ferred  without  delivery.  The  view  taken  in  the  Act  seems  to 
be  the  ordinary  English  view  that  a  document  executed  by  the 
parties  may  operate  not  only  aa  a  contract  but  as  a  conveyance  ; 
and  the  general  object  of  the  Act  seems  to  be  to  require  that* 
such  documents  should  be  registered  in  order  to  have  that 
operation.  It  may  not  be  impossible  to  look  upon  the  Act  as 
providing  for  a  registration  of  contracts  only,  and  not  of  titles. 
But  if  80,  a  great '  deal  of  the  language  of  the  Act  would  be 
superfluous  and  unmeaning.  Throughout  Part  X  of  the  last 
Registration  Act,  the  Act  seems  to  contemplate  that  the  docu- 
ment, if  registered,  will  ''take  efiect'^  (which  must  I  think 
mean  *^  will  operate  as  a'conveyance'')  as  soon  as  executed,  if 
the  requirements  as  to  registration  have  been  fulfilled.  It  is 
true  that  a  certain  advantage  is  given  to  a  purchaser  who  has 
obtaioed  delivery,  but  that  does  not  show  that  such  a  purchaser 
liad  this  advantage  independently  of  the  Act.  It  rather  points 
the  other  way. 

The  conclusion,  therefore,  at  whichi  should  arrive  is,  that  by 
the  law  of  this  country  delivery  is  not  generally  necessary  for  a 
transfer  of  ownership  :  but  it  was  contended  that  there  are  cer- 
tain recent  oases  in  which  a  contrary  proposition  has  been  laid 
down. 

The  first  of  these  is  the  case  of  Raja  Sahib  Prahlad  Sen  v. 
f{abo0  Budhu  Singh  (I).  The  Privy  Council  in  that  case,  com- 
menting on  a  judgment  of  the  Sadder  Court,  use  these  words, 
which  have  since  been  ^so  often    rofeVred  to :    "  They"    (the 


(1)  2  B.  L.  R.,P.  C^  111  i  S.  C,  12  Moore's  L  A.,  275. 
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Judges  of  tke  Sodder  Court)  ''  fieem  io  have  rnlod  tiiiat  the       W4 

effect  of  the  exeeation  of    a  bill  of   sale  by  a  Sinda  vendor  ovNOABUBBr 

&y  to  use  4ho  i^Yeaeology  of .  English  law,  to  pass  an  estate    Numdbb 

irrespeotiv^ly  of  aotoal  delivery    of  poasQasioo,  giving  to  the  BAonvBBAic 

iBfltmineiiii  the  effect  of  a  ooaveyanoe  operating  by  the  Statute    ^^^'^ 

ol  tlses.    Whether  such  a  cooclnsion  wonld  be  waftanted  m 

any  csae»  is.  In  tfaeir  Iiordships'  opinion,  vwy  qnestionable*    It 

is  certainly  not  supported  by  the  two  esses — Ghpeechum  Kur  v. 

Kovoona  Dabee  (I )  and  Sufbonaroj  Singh  v*  Maharaj  Singh  (2) 

cited  in  the  judgment  nnder  review^  in  both  of  which  aotnal  posses*^ 

eion  seems  to  have  passed  from  tiie  vendor  to  the  purchaser.  To 

support  it,  the  execution   of  the  bill  of  sale  must  |be  treated 

as  a  constructive  transfer  of   possession.    Bat  how  can  there 

be  any  soch  transfer,  aotu^  or  constructive,  upon  a  contract 

under  which  the  vendor  sells  that  of  which  he  has  not  posses- 

skm,  and  to  whidi  he  may  never  establish  a  title  P    The    bill 

of  sale  in  such  a  case  can  only  be  evidence  of  a  contract  to  be 

performed    in   initio,   and  upon  the  happening  of  a  contin* 

genoy ;  of  which  the  purchaser  may  claim  a  specific  perform* 

ance  if  he  comes  into  Court,  showing  that  he  has  himself  done 

all  that  he  was  bound  to  do." 

If  this  passage  be  taken  alone,  it  cannot  be  denied  that  the 
doubt  here  expressed  goes  to  the  full  extent  of  raising  the 
question  whether  '^  in  amy  casef'  the  ownership  could  be  acquired 
without  delivery.  Nor  can  it  be  for  a  moment  contested  that 
these  observaHions  are  unimpeachable  in  Itheory.  They  represent 
the  views  which  have  prevailed  amongst  lawyers  generally  in 
eome  shape  until  displaced  by  legidation  or  recognized  practice. 
But  neverthdess  it  muat  be  borne  in  mind  [tiiat  they  have  been 
in  {act  BO  displaced  to  a  very  large  ezitent.  And  I  feel  confi- 
dent ihat  the  Privy  Council  did  not  |intend  to  exclude  the  con- 
sideration of  the  question  whether  under  the  actual  Hindu  law 
delivery  was  stiU  necessary,  because  they  do  not  either  directly 
or  incUrectly  decide  the  qaestion  thus  raised :  the  decision  of 
the  case  did  not  in  any  way  involve  as  a  proposition  of  law  that 
delivery  was  in  all  cases  necessary  to  a  transfer  of  ownership. 

(1)  S.  D.  A..  1847, 225.  (2)  S.  D.  A.,  186i  SOJ . 
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1W^  The  next  •oase   is    Bani  BhohoBomdree  Danemh  ▼•  Ismtri- 

QmiQknvMT  chwnder  Dutt  (1),  and  is  also  a  decision  of  the  PriTy  OoaaaiL. 
NuhDKB  rp^^  passage  above  quoted  is  qaoted  hj  the  frvry  Oonneil  from' 
Saouvbbam  their  former  decisioD.  and  it  most,  therefore,  be  taken  that,  tbo - 
SBikie  doubt  is  reiterated  :  but  the  deoision  was  g^hreni' with  refer* 
enoe  to  the  partienlar  provisions  of  the  docnmoBt  then  in  qaes- 
tion/  npon  the  eotistraotion  of  which  it  appears  to  have  beea  heM 
that  it  did  not  operate  as  a  conveyance. 

The  remaining  case  is  a  deoision  of  this  Coart,  in  Tara  iSomt^ 
daree  Ohowdhrain  t.  CoUeeor  tf  JtymeiMmgh  (2),  Bat  the 
main  ground  of  that  decision  was  that  the  transaction  then 
under  t^onsideration  was  hontrary  to  public  policy  :  it  does  noi 
decide  the  question  which  the  Privy  Council  had  left  in  doabt. 

As  far  as  i  am  aware  this  is  the  first  time  the  <Oourt  has 
been  called  upon  directly  to  decide  this  question ;  and  upon 
the  whole^  not  feeling  myself  prohibited  by  the  doubt  eKpresaed 
by  the  Privy  ^uncilj  I  feel  bound  still  to  say  that  in  my. 
opioion  delivery  has  not  been  considered  generally  neoessary 
to  the  transfer  of  ownererhip  by  Hindus  in  this  country. 

Of  course  there  may  be  cases  in  which^  fnom  the  nature  of 
the  transaction^  it  is  plain  that  the  ownership  was  not  intended 
to  be  transferred  immediately,  but  only  at  some  fature  time 
or  nude  r  «ome  condition  i  it  may  also^  when  a  question  arises 
ais  to  which  out  of  two  honest  purchasers  has  the  better  title, 
be  important  to  consider  who  has  got  the  possession.  Upon  this 
I  say  nothing.  But^  as  a  general  rule  of  law,  I  consider 
that  when  the  vendee  has  got  not  a  mere  contract  to  convey, 
but  (as  is  admitted  to  be  the  case  here)  a  conveyanoe*  that 
is  to  say,  -a  document  which  in  terms  professes  to  make  ovar 
the  property,  and  the  ^document  is  registered  (in  case  regis- 
tration be  necessary^)  he  becomes  'at  once  [the  owner  without 
farther  ceremony. 

I  may  add  that  the  decision  in  Prankrishna'  Deg  v.  Biswam^ 
hhar  Sen  (8)  seems  to  me  to  be  in  accordance  wilfa  this  view. 
The  special  appeal  is  dismissed  with  costs. 

(1)  11  B.  L.  B.,  86.  (2J  13  B.  L.  B.,  495. 

(3)  2  B.  L,  B.,  A.  C,  207. 
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liittiBi^  J,-*-I  eoncnr  in  ibis  conclusion.    It  was  pressednpdn       ^^^ 
ns.  thai^   mcoordrng  to   Hindu  law,   delirery  of   posseaaibn  is  GDNOAHXjfi&x 
easentially  neoessary  to  render  the  title  by  sale  complete  ;  and     ^"^J*" 
it  was' contended  that  without  it  a  purchaser  does  not  besoms  BAanuBBAit 

^^^  •     t  1  t  »  N.UNDBB. 

tite^  owtier  of  the  property  sold.  As  far  as  I  am  aware  there 
is  no^pfoViSiOn  in  4be  shasters  which  can  be  quoted  in  support 
irf  Ais  Contention.  On  the  other  hand,  the  foUbwing  passage 
•front- the  Mitakshara,  to  be  found  in  1  Macnaghten's  Hindu: liiirw^ 
pp.  318  and  219,  ^oes  a  great  way  against  it.  It  runs  thus  :— 
"•The  aec€^tance  of  gold,  cloths,  &c.,  being  compfeted  by  the  cere- 
mony  of  bestowing  water,  and  falling,  therefore,  under  either 
of  the  means,  may  be  designated  as  three-fold  acceptance  ;  but 
In  the  case  of  land,  as  there  can  be  no  corporeal  acceptaace 
without  enjoyment  of  the  produce^  it  must  be  accompanied .  by 
smno  Utile  possession,  otherwise,  the  gift,  sale,  or  other  transfer 
19  not' complete.  A  title,  therefore^  without  corpoi;ieal  accept- 
ance, consisting  of  the  enjoyn^ent  of  the   produce,   is  weaker 

*  'than  a  title  accompanied  by  it,  or  with  such  coTporeat  accept^ 
anee.  But  such  is  the  case  only  when  of  these  two  the  priority  is 
nndistineuishable ;  but  when  it  is  ascertained-  which  is  first 
in  point  of  date,  and  which  posterior,  then  the  simple  prior 
title  affords  the  stronger  eyidence;  or  the  interpretation  may 
,  be  .as  follows  :— ^  Evidence  is  said  to  consist  of  documents* 
poiaeB9k>B«  and  witnesses  (I)/  This  having  been  premised  as  the 
general  rule,  the  texts,  '  A  title  is  more  powerful  than  pos- 
session unaccompanied  by  hereditary  succession  '  atid  ^  where-, 
there  is  not  the  least  possession,  there  a  title  is  not  sufficient,'  (2) 
have  been  propounded  to  point  out  to  which  the  superioritjr 
belongs,  where  the  three  descriptions  of  evidence  meet :  as  for 
instance  in  the  case  of  the  first  ac€|uirer,  if  a  title  be  proved  by 
witnesses,  it  is  of  greater  weight  than  possession  unaccompaniedl 
by  hereditary  succession.  Again  possession  accompanied  by  heredi-^ 
tary  succession  vested  in  the  fourth  descendant^  is  more  weighty^ 
than  a  title  proved  by  documents  ;  bat  in  the  case  of  an  inter- 
mediate  (claimant),,  a  title  accompanied  wita  even  a  small  degree- 


(1)  Catyayana,  cited  in  the-  Snuriti  Chandinki^ 

(2)  Yiramitrodaya* 
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1874       of  polsessimi  i«  better  tban  a  title  deetitoioof  poeModon  (1)«  This 
<lty»aiBUBKt  ^^  ^^^  expressly  declared  by  Narada :    *  for  tbe   firsts  gift 

KtiMDA     ig  a  oause ;  for  an  intermediate  {claimant)  pcsaeeeioii  witii  a  iitie  ; 
1^  AGHtrftBAK  bat  long  and  hereditary  posaeasion  alone  is  also  agood  oaase/  '\i) 

KoNsn.  Pf  om  h^q  above  quotation  it  is  evident  that  the  title  of  a  pnrchaeer 
without  delivery  of  possession  is  complete^  although  the  holder 
of  it  labors  under  certain  disadvantages  as  agai&st  a  person 
who  aeq^**©*  *  *^'^®  accompanied  by  possession.  There  are  also 
MmerouB  textfc  in  the  Hindu  law.  laying  down  that  a  well«4sfined 
ttdage  acquires  the  force  of  law.  And  as  far  as  my  experienee 
mes  I  may  state  that  the  conclusion  at  which  we  have  arrived 
is  entirely  in  accordance  with  the  usage  that  now  obtaiw 
amongst  th^  people  of  the  country.  I  desire  also  to  add  that 
our  view  in  this  matter,  is  not  only  supported  by  the  provisions 
oi  the  Registration  Aci^  as  shown  by  my  learned  oelleague^  bot 
al6o  by  s.  259  of  Civil  Procedure  Code,  whioh  lays  dewii 
that  ^'  after  a  ftale  of  immoveable  property  shall  have  beeome 
absolute  in  manner  aforesaid,  the  Court  shsU  grant  a  oertifioate 
to  the  person  who  may  have  been  declared  the  purchaser  at  such 
sale  to  th^  effect  that  he  has  purchased  the  ri^^t^  title,  and 
interest  of  the  defendant  in  the  property  sold,  and  such  certiScate 
shall  be  taken  and  deemed  io  be  a  valid  transfer  of  sudk  righ(^ 
title,  and  interest.'' 

Appeal  di§mi§§§d^ 

(1)  See  Blackstone  on  this  subjecti  vol.  ii,  p.  197. 
(S)  SmritiChandrikatYiYadatandava. 
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Before  Mr.  JuHiet  Pkear  and  Mr.  Jnttiea  Mbnit. 

* 

HANKBB  JCOOBR  (Plaihtiffj  v.  SHEIKH  liUNlSTOO   (DBfiHDAirT),^ 
Cause  of  Action — MoHgagor  and  Moriffogee—Adverae  Po»«e«won— 2/M»ito- 


Tlie  defendant  mortgaged  certain  (immoyeable  property  to  the  plaintiff  hj  a 
bif9^bU-tMfa^  or  deed  of  conditional  sale,  dated  20th  January  1851.  The  deed 
stipnlatod  tkat  the  mortgage  debt  shonid  be  repaid  on  the  ezpiratian  of  tkrefr 
yean  from  the  date  of  the  ezeontioa.  The  money  was  xiot  rejiaid  at  the 
atipnlated  period|  and  the  mortgagor  remained  in  posseaeion  of  the  property, 
but  there  was  aome  eyidenqe  to  show  that  he  had  made  payments  of  interest 
on  the  mortgage  debt  to  the  phuntiff.  In  February  1870  the  plaintiff  took 
proeeedmga  to  [foreoloee  the  mortgage,  and  on  16th  B^bmary  1872  he  insti* 
tilted  a  niit  for  possesaioB  |ol  the  property.  The  defence  was  that  the  sott 
«aa  barred,  the  plaintiff  haying  been  ont  of  possessioa  for  more  than  twelve 
years  prerions  to  the  institution  of  the  suit.  Eeld,  that  payment  and  accept- 
ance of  interest  was  eridenoe  of  the  continuance  of  the  relation  between  the 
parties  created  by  the  mortgage  deed,  and  until  the  mortgagor  advanced  any 
>%hti  adverse  to  the  mortgagee,  the  possession  of  the  mortgagor  was  permSs 
aive^  and  no  cause  of  action  accrued  to  the  mortgagee. 

Thx  plaintiff  brought  this  sait  on  the  16th  of  Febrnary  1872 
for  possession  of  a  hoase  under  a  deed  of  mortgage  in  the 
nature  of  a  conditional  sale  or  by&Hl'wafa,  dated  the  20tb  of 
January  1851,  and  foreclosure  proceedings  taken  upon  it  on  the 
17th  of  February  1870. 

The  pleas  raised  by  the  defendant  were  that  neither  the 
plaintiff  nor  his  anoestor  was  ever  in  possession  of  the  property 
Claim^,  and  that  his  suit  was  barred  by  limitation  ;  that  the  deed 
t){  conditional  sale  was  not  genuine  ;  and  that  the  defendant 
did  not  receive  the  notice  of  foreclosure. 

It  was  proved  that  the  plaintiff  had  nevd)*  obtained  possessioa 
<d  the  boose  Bader  the  mortgago.    The  Munsif  ov«mikd  the 


«  Special  Appeal.  No.  2645  of  1878,  against  a  decree  of  the  Snbordlnata 
Judge  of  Zilla  Fkbia»  dated  the  19th  July  1873,  reTeraing  »  deoroe  of  the 
Sadder  Munaif  of  that  diatiM^  dated  tbe  U*  IHTovaiaber  1878; 
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first  plea  raised  by  the  defendanti  holding  that,  under  the  Privy 
CoQDcil  BoUog  in  Prcmnath  Etoy  Ckotodry  y.  RookeaBegnm  {I), 
the  limitation  of  twelve  years  did  not  apply  to  cases  of  mortgage  / 
and  then  proceeding  to  try  the  case  on  the  merits  eventually  gkn 
a  decision  in  favor  of  the  plaintifE. 

On  appeal  by  the  defendant,  the  Subordinate  Jadge  gave  the 
following  judgment : — ''  The  decision  cited  does  not  appear  to  me 
to  have  laid  down  such  a  broad  raling  as  has  beeo  supposed  by 
the  Mansif.  The  only  point  which  it  expounds  is  that  limitatioa 
does  not  estop  the  suit  of  a  mortgagee  when  the  possessioo  is 
not  adverse*  In  the  case  now  under  consideration,  the  possession 
oE  the  property  alleged  to  have  been  mortgaged  in  the  deed  of 
bye^bil  wafa  has  all  along  been  with  the  mortgagor^  and  the 
question  is»  whether  the  possession  held  by  the  mortgagor  ia 
adverse  to  the  mortgagee.  The  deed  of  conditional  sale  stiptr- 
lated  that  the  mortgagee  was  to  assume  immediate  possession  of 
the  mortgaged  premises,  and  that  the  loan  given  by  him  was'  to 
be  repaid  on  the  expiry  of  three  years  from  the  date  on  which 
the  deed  was  executed.  It  is  obvious  that  the  mortgagee's  right 
of  entry  into  possession  commenced  on  the  date  the  hye-tiUwafik 
instrument  came  into  existence,  and  the  act  of  the  mortgagor, 
in  withholdidg  the  property  from  him  after  the  execution  of  the 
deed,  was  a  hostile  act,  and  his  possession  thenceforward  an 
adverse  possessien.  It  hns  been  argued  on  behalf  of  the  plamt- 
tiff  that  the  possession  of  the  defendant  was  merely  permissive  ; 
but,  when  it  is  found,  that  the  retainiiig  of  possession  by  the 
znortgagor  was  in  contravention  of  the  express  terms  of  the 
document  on  which  the  plaintiff^s  title  is  grounded,,  su&ranso 
cannot  be  inferred  unless  proved  by  some  unequivocal  act  or 
express  word  of  the  mortgagor ;  no  such  thing,  how«ver,.i8  estab^ 
lished.  The  plaintiffs  have  attempted  ta  show  that  they  reoeii^ed 
tent  from  the  defendant  for  the  use  and  occupation  of  the 
{hpeurisesinsuit,  batthetffailiftreis  glaring.'  The  only  evidence 
io  whieh.  they  have  refeired  .in  support  of  their  aHegaticin  is  the 
testimony  of  the  witness  Boton  Bai,  but  all  that  this  witness 
deposes  is»  that  some  ten  or  eleyen  years  ago^  he  bronght  on  one 
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or  two  occBsioDS  some  money  by  way  of  interest  doe  6b  a  bond  of 

Bs.  100  from    tbe    defenditnt.    Even   if    the   single   erideoce 

*  above  alluded  to  be  believed,  and  it  be  supposed  that  the  witoesa 

meant  by  the  bond  the  deed   of  conditional   sale^still  nothing 

is  proved  .which  might  help  the  plaintiffs.    Interest  is  not  rent/' 

The  Subordinate  Judge  .accordingly  held  that  the  plaintiff's 

suit  was  blurred  by  limitation^  and  reversing  the  decision  of  the 

Munsify  dismissed  the  suit. 

The  plaintiff  appealed  to  the  High  Court. 

BabooDoor^a  Dasa  Dutt,  for  the  appellant^  contended  that  the 
Bnbordinat^  Judge  had  misconstrued  the  Privy  Council  ruling  it 
Prannath  Soy  Chowdry  v.  Boohea  Bepum  (l),and  that  the  limia 
atlOD  of  twelve  years  did  not  apply  to  a  case  of  conditional- 
mortgagt*.  The  possession  of  the  mortgagor  was  merely  per** 
missive  and  could  not  be  accounted  as  adverse  to  the  rights  c^ 
the  mortgagee  so  long  as  he  continued  to  pay  the  mortgagee 
interest  on  the  mortgage. 

Mr.  Sandel,  for  the  respondent,  contended  that  the  suit  was 

barred,  inasmuch  as  the  plaintiff  having  clearly  failed  to  take 

possession  of  the  mortgaged  property,  limitation  must  be  calcu* 

.  lated  from  tbe  date  on  which  the  defendant  refused  to  give  up 

possession.    Mere  payment  of  rent  would  not  remove  the  bar. 

Baboo  Doarffa  Daaa  DiM  in  reply 

The  judgment  of  the  Court  was  delivered  by 

<  • 

Phsab,  J.  (who,  after  stating  the  facts,  continued)  : — ^It  is 
plain  that  the  first  qnestiou  to  which  we  have  to  address 
ourselves  is  this,  namely^  when  did  the  plaintiff's  cause  of  accion 
first  accrue  to  him  ?  And,  for  the  purpose  of  determining  thiR, 
it  is  necessary  to  see  what,  under  a  contract  such  as  that  which 
is  the  foundation  of  the  plaintiff's  suit,  is  the  nature  of  the 
mortgagee's  right.  This  matter  has  been  more  than  once  discussed 
in  this  Court,  and  has  been  also  dealt  with  more  than- once  by 
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the  Privy  GoanciL    The  last  ca«e  is  tiiat  of  Bn^dnaih  Kundu 

Chowdhry  r.  KhilaUhandra  Ohose  (1).    The  sabjeot  of  appeal 
in  that  caae  was  a  decision   passed    by  the  late  Chief  Jasfticg 
tipon  a  mortgage  which  bore  the  form  oi  an  English  mortgago 
deed.    In  the  jndgment  of  the  High  Conrt  it  was  said  that  the 
mortgagee's  right  in  the  land  is  a  rig^t  to  possessionj  snbjeot  to 
the  right  of  the  mortgagor  to  redeem  on  the  one  hand^  and  a 
right  on  the  part  of  the  mortgagee  himself  to  foreclose  that  right 
of  redemption   on  the  other.    It  m^ght  perhaps  have  been  well 
added  that  it  is  coupled  with  this  restriction,  namely,  that  posses- 
BiODi  if  obtained  before  foreclosure,  is  merely  possession  by  way 
of  lien  and  without  any  beneficial  interest.     Their  Lordships  of 
the  Privy  Council  accepted  this  view  of  the   High  Court,  aud  in 
ajadgment  of  the  Privy  Council  delivered  by  Lord  Kingsdown 
in  the  ease  of  Prmmath  Boy  Chowdhry  v.  Boohea  Begum  (2J,  and 
which  is  the  case  referred  to  by  both  the  lower  Conrts,  it  was 
said  that  the  transaction   of  mortgage  effected  by  a  bye-bil-wafa 
was  nnder  the  Regulations  essentially   the  same  in  regard  to 
the  relation   between  the    moatgagor    and    mortgagee    as  an 
English  mortgage.     In  the  case  first  ciiedr^Brajatiath  Kundu 
Chofcdhry  v.  KhUatchandra    Ohoae  fl), — the    Privy    Council, 
how  erver,  thought  that  the  judgment  of  the  High  Court,  although 
perfectly  correct  in  the  decision  of  the  particular  ease  before  it^ 
was  coached  in   terms  which    were    calculated    to  extend  the 
bar  of  the  Statute  of   Limitation  somewhat  too  broadly.     They 
say  with  reference  to  the  manner  in  which  the  High  Conrt  had 
applied,  s.  6,  Act  XIV  of    1859  (the  late  limitation  Act) :— "  It 
may,  however,    have  been  deemed  necessary  to  introduce  the 
exception  stated  above,''  i.e.,  the  exception  of  s.  6, ''  in  order  to  pnt 
mortgages  in  the  English  form,  when  put  in  suit  in  the  Suprema 
Court,   which  was  generally  governed  by  English  law,   upon 
the  same  footing  as  that  in  which  English  mortgages  are  under 
the  existing  Statutes  of  Limitation,  and  their  Lordships,  dealing 
with  suits   upon   mortgages   in   the   ordinary  Courts  of  India^ 

might  in  the   simple  case  of  a  mortgagee   and  his  mortgagor 
permitted  to  remain  in  possession  so  long  as  he  paid  interest^ 
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hAve  found  groand  for  conaideriag  that  th^e  was  a  persLissive 
^  possession,  and  that  a  n^w  cause  of  aotion  and  right  xA  entry 
aocrned  when  tiiat  permission  ceased/^ 

This  precise  point,  however^  did  not  arise  in  that  case,  and 
WBsequdntly  tiie  Privy  OonnciPs  expression  of  opinion  does 
not  perhaf^  amotint  to  a  binding  authority.  But  it  still  is 
extremely  useful  as  a  guide  to  the  proper  determination  of  the 
matter  which  is  now  before  us.  The  Subordinate  Judge  said  in 
^s  jadgtuent  that  the  withholding  of  the  property  from  the 
taortgagee,  after  th^  execution  of  the  deed>  was  a  hostile  act, 
tuid  bis  possession  (ibat  is,  the  mortgagor's  potoeSsion)  thence- 
forward an  adverse  possession*  But  the  Privy  Coun<^il  in  the 
passage  inst  now  quoted,  said  that  *'  their  Lordships  might,"  to 
use  their  own  words,  '^  in  the  simple  oise  of  a  mortgagee  and  his 
mortgagor  permitted  to  remain  in  possession  so  long  as  he 
paid  interest,  have  found  ground  for  considering  that  there  was 
B  permissive  possession.'^  Also  Lord  Kingsdown  said  in 
Pttumath  Boy  OJiowiry  v.  Bookea  Begum  (1),  thafc,  under  the  old 
Regulation  law  of  limitation,  **  it  could  not  be  laid  down  as  a  rule 

universally  true  that  a  mortgagee's  proceeding  for  a  foreclosure 
under  a  mortgage  of  the  class  of  bye-hil-wafa  simply,  cannot  be 
preferred  after  twelve  years  from  the  expiration  of  the  time  which 
*  the  instrument  fixes  as  the  period  of  redemption  by  payment, 
and  on  the  expiration  of  which  the  condition  of  sale  will  become 
absolute,  for  this  indiscriminating  ground'  oF  decision  would 
indude  alike  adverse  occupations,  and  those  which  had  not  the 
semblance  even  of  such  a  character,  and  would  establish  a  bar 
arising  from  simple  occupation  and  not  from  the  laches  of  the 
demandant  or  of  others  before  him."  And  yet  this  seems  to  be^ 
what  the  Subordinate  Judge  has  done  with  this  judgment  before 
him.  The  true  view  seems  to  be  that,  although  the  mortgagee 
has,  on  the  occurrence  of  the  default  named  in  the  deed,  a  cause 
of  action  to  recover  possession  of  the  property,  provided  it  is 
then  with  held  from  him  adversely,  he  has  no  cause  of  suit  if  the 
possession  of  the  property  by  the  mortgagor  is  from  that  time 
hsld  and  continued  with    his  permission.    And  so  long  as  thd 


1674 


Mamkib 
£ooKa 

Bhbih 

MUNMOO. 


(1)  7  Moore's  I.  A.i  323. 


43 


I 


820^ 


BENGAL  LAW  REPOliTS. 


tvoii.  mr^ 


1874 


KoocR 

V. 
MUNNOO. 


relation  between  the  mortgagor  and  the  mortgagee  created  by 
the  bye-bilrVfafa  or  mortgage  deed  can  be  said  to  be  subsiathig^  it. 
wonld  probably  be  right  infer  that  the  poBsession  of  the 
mortgaged  property  by  the  mortgagor^  if  it  be  so  held^  was  had 
with  the  permission  of  the  mortgagee^  unless  some  act  vras  dime 
by  the  mortgagor,  or  some  claim  adranoed  by  him^^  which  was 
inconsistent  with  the  subsistence  of  that  relation. 

In  the  case  of  Venonath  Oangooly  y»  Kurting  Prathad 
jDasa  (1),  it  was  said  :<-*'^  Now  the  cause  of  action''  in  a  case  of 
this  kind^  '^  would  arise  when  two  things  have  concurred  :  thait 
the  plaintiff  had  a  right  to  possesion,  and  that  the  defendant 
was  holding  possession  not  premissirely,  and  acknowledging  the 
plaintifE's  right,  but  relying  upon  bis  own  rights  or  adTersely 
as  it  is  called.  If  the  plaintiff  had  not  a  right  to  immediata 
possession,  or  if,  having  a  rij^ht  to  possession,  the  defendants 
were  holding  with  the  plaintiff's  permission  and  acknowledging 
his  right,  no  suit  could  be  brought,  in  the  one  case  because  this 
right  to  possession  had  not  accraed^  and  in  the  other  because  it 
had  not  h^en  disturbed  or  c^enied." 

That  particular  case  turned  upon  another  point,  and,  although 
the  foregoing  illustration  was  made  in  the  course  of  the  judg- 
ment of  the  High  Court,  the  decision  itself  does  not  furnish  any 
judicial  authority  with  regard  to    the  question  which  we  haTe. 
to  consider. 

In  the  case  of  Srimati  Anund  Mayi  Daai  v.  Dhara/ndr^ 
Chandra  Mookerjee  (2),  the  plaintiff,  mortgagee,  was  seekibg  to 
recover  possession  of  the  mortgaged  premises  from  the.defendanjt 
who  had  purchased  them  at  an  |iuction*sale  held  in  execution  of  a 
decree  against  the  mortgagors.  And  in  that  case  their  Lord* 
ships  in  the  Privy  Council  held  that,  inasniuch  as  the  possession 
which  the  purchaser  at  an  auction -sale  obtains,  is  the  possession  as 
of  an  owner,  therefore  it  must  be  taken,  at  least  pri$nafacie^ 
that,  unless  the  purchaser  purchased  with  notice  of  the  mortgage  j 
from  the  moment  be  entered  upon  the  mortgaged  premiees,  his 
possession  was  adverse  to  the  mortgagee.  And  their  Lordships 
expressly  said  '^  that  the  possession  of   a  purchaser  under  such 
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ciromnstances  is  really  not  the  posaession  of  a  person  holding 
in  privity  with  the  mortgagor,  or  holding  so  as  to  be  au  aoknow" 
ledgment  of  the  continaanoe  of  the  title  of  the  mortgagee.'^ 
And,  (hereforoi  'the  oase  was  completely  disfcingaishedl  from  any 
eaa^  where  the  mortgagee  might  be  suing  the  morligagor  for 
possession. 

And  in  the  still  earlier  case  of  P  rannath  Eoy  Chowdry  v,  Booiea 
Begum   {I),   which    has  already  been   more  than  once  referred 
to— a  case  ?ery  mqoh  resembling  the  present, — >.their  Lordships  of 
the  Privy  Coancil  said  : — ^^'Bat  if  the  transaction  be   viewed,  as 
it   ahonld   now  be    regarded  under  the  Regulations,  as    one  of 
mortgage  redeemable  at    any   time  by  the  mortgagor,   or  those 
claiming  under  him  in  privity  with  his  title  his  mortgagor,  then 
as  BO  difference  between  the  law  prevslent  in  India   and  the  law 
prevalent  herb  as  to  the    relation  between  mortgagor  and  mort- 
{pigee  on  this  point   has  been  suggested  to  their  Lordships,  the 
possession  of  those  who  claim  under  the  mortgagor,  so   long  as 
they  assert  a  title  to  redeem  and    advance  no  other    title  incon- 
sistent with  it,  must,  primd  facia  at  least,  be  treated  as  perfectly 
reconcileable  with,  and  not  adverse  to,  the  title  of  the  mortgageci 
and  the  continuation  of  his  lien  on  the   thing  pledged.    It  is  by 
no  means  the  essence  of  such  a  title   there,  any  more  than  it    is 
4iere»  that   ib  should  be   accompanied  by    an  actual    continuing 
posttsaion  of  the  lands.    The  pledgee  may,  from  various  causes, 
be  reluctant  to   assume  possession  of  the  pledge,    or  to  shorten 
the  period  of  its  redeemable    quality/'    These  last   observations 
are  pregnant  with  exceedingly  important  matter  for  consideration^ 
In  all  cases  where  the  mortgagee  has  good  reason  to    trust    his 
debtor,  it  can  be  very  well  understood  that  he  may  be  reluctant 
to  take  actual  possession  of  the  property  which  in  itself  can  be 
no  pecuniary  benefit  to  himself,  but  possession  of  which  has  the 
effect  of  placing  upon  his   shoulders  the   burden  of  keeping  the 
accounts  of  rents  and  profits  and  disbursements,  together  vfith 
the  liability  to  account  at  any  time  for  all  sums  received^    And 
it  ip    quite  easy   to    conceive  in    cases  of  this  kind,  where  tha 
morl^gee  has  little  occasion  to  doubt  the  honesty  of  his  debtor^ 
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he  would  readily  leave  the  mortgagor  ia  possession  of  iha  pro- 
perty over  which  he  retains  his  lien  in  eqaity.  The  possession 
which  the  mortgagor  would  in  this  way  have  released  to  him  and 
retain,  notwithstanding  that  no  express  words  might  pass  between 
the  parties  I  would  be  strictly  speaking  possession  enjoye^by 
the  permission  of  the  mortgagee.  The  two  parties  t^na  situated 
entirely  understand  their  mutual  relation  ;  and  it  surely  would 
not  be  reasonable,  when  once  an  occupation  had  commenced  in 
this  manner,  to  say  afterwards,  at  any  particular  point,  that  it  had 
ceased  to  be  permissive,  and  had  become  adverse,  unless  some* 
thing  had  occurred  between  the  parties  to  change  that  natural 
relation.  In  the  judgment  of  the  Privy  Coutfeil  which  was  first 
referred  to  (I),  the  opinion  wa«  expressed  that  it  would  be 
reasonable  to  infer  from  the  payment  of  interest  that  the  poeses* 
aion  on  behalf  of  the  mortgagor  was  permissive.  But  the  }Qdg* 
ment  in  Prannath  Roy  Chowdry  v.  Bookea  Begum^  (2)  goes  evea 
further,  and  says  that  the  possession  of  the  mortgagor  ought  not 
to  be  treated  as  adverse,  so  long  as  the  mortgagor  asserla  atitle 
to  redeem  and  advances  no  other  title  inoonsistent  with  it.  '^t 
must  be  treated  at  any  rate  as  perfectly  reconciletble  with,  and 
not  adverse  to  the  title  of  the  mortgagee  and  the  continnanoa 
of  his  lien  on  the  thing  pledged.'' 

So  that,  in  the  case  before  us^  the  time  when  the  plaintiff » 
cause  of  suit  first  accrued  depends  upon  the  question  wlien^ 
if  at  all,  did  the  mortgagor's  possession  first  cease  to  be  permta* 
sive  and  become  adverse  to  the  mortgagee,  {.0.,  inoousistent  with 
^he  relation  of  mortgagor  and  mortgagee.  The  Subordinate 
Judge  assuming  the  fact  of  the  originiJ  mortgage,  admits  that 
there  was  some  evidence  on  the  record  of  payment  of  internet 
by  the  mortgagor,  but  he  refuses  to  give  any  seriona  consider* 
ation  to  it,  because  he  thinks  that  interest  is  not  rent.  Ot  ooorse 
that  position  is  entirely  correct.  But  it  was  the  undisturbed 
subsistence  of  the  relation  of  mortgagor  and  mortgagee  which 
might  be  iodioated  by  the  payment  of  interest  which  was  th^ 
pricipal  question  in  this  matter,  and  it  was  an  error  on  the  part 
ot  the  Subordinate  Judge  to  consider  that  the  payment  o{  oomegr 
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could  only  be  of  value  as  evidence  of  the  centinuance  of  tbat 
.  relation  if  it  was  paid  by  way  of  rent.  By  the  nature  of  the 
case,  in  all  probability,  if  the  mortgagor  was  allowed  to  retain 
possession  of  the  property,  he  would  not  pay  a  money  rent  for.it, 
h»  would  merely  pay  money  by  way  of  interest  upon  the  mort* 
gage  debt« 

It  seems  to  us,  therefore,  on  the  whole,  that  the  Subordinate 
Judge  has  taken  a  wrong  view  of  the  nature  of  the  plaintiff's 
cause  of  action,  and  in  consequence  of  the  error  thus  committed, 
may  have  wrongly  determined  the  issue  of  limitation.  It 
becomes  necessary  for  us,  therefore,  to  reverse  his  decision,  and 
to  send  back  the  case  to  thq  lower  Appellate  Court  for  retrial. 

The  costs  of  tjiis  appeal  will  abide  the  event. 

■ 

Appeal  allowed. 
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Before  Mr.  Justice  Phear  a/nd  Mr.  Justice  Morris. 
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BINDA  BIBEE  (PLiDfTirr)  v.  LALLA  GOPEEKATB  avd  othkbs 

(DxrJiNnAKTB;.* 

AUackment^Pri<yrit]i  of -Ad  VIII 0/ 1869,  f.  270— J^»cctt<io»— St«-iAjinflr 

o£  Oase^Money-decree. 

* 

A  obtained  a  deoree  against  C  lor  poasesBioii  and  xnenie  profits,  but  no 
gpeoifio  amoant  of  mesne  ])rofifc9  was  then  assessed.  In  1864  A  in  exeontion 
of  his  deoree  attached  land  belonging  to  C,  bnt  the  execotion  case  was 
Btraok  off  the  file  in  1865.  After  several  ine£^eotaal  prooeedings  A 
reattached  the  property  In  March  1869.  In  ezeoutlon  of  a  deoree  against  O, 
B  bad  in  Febrnarjr  1869  attached  the  sane  piopertj.  The  pyoperty  ww  sold 
under  A*9  attachment  in  Hay  1868,  and  on  the  application  of  X  the  Subor- 
dinate Judge,  on  the  strength  of  A!s  attacbmont  in  1864,  gave  priority  to  A's 
olaim  over  that  of  B.  The  balance  of  the  sfJe  proceeds  after  satisfaction 
of  A^B  decree  were  only  sufficient  to  cover  a  small  portion  of  the  decree 
obtained  by  i?.  In  a  suit  by  B  against  A  under  s.  270,  Act  VIU  of  18^f 
to  reoorer  the  amount  of  h«r  olaim  which  remaned  nnsBtiiifled,-.-md  tha^ 
tbe  attachment  of  A  in  1661,   on    the  afareDgth    of  vhii^  4,'*  Ql«bn  i^W^ 

.  *  ^»eoial  Appeal,  KOt  289  of  1873,  against  a  decree  of  the  Officiating 
Judge  of  Z\lla  Fatna,  dated  the  4th  September  1872,  affirming  a  deereo 
of  the  Officiating  Subordinate  Judge  of  that  district,  dated  the  ISthSeptem^ 
Ur  1871. 


187S 
Dec.  3. 
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1S72        oontadered  hj  the  Bubordtnate  Jodge  to  hftve   prioHiy  OTer  that  of  watf  B, 
not   a    saffioient   and    valid     attachment    nnder    s.    270.    The    atfeaohme&t 


BINDA  BiBXi  contemplated   bj  that  seotion   means   an    attachment    after    a    final  money- 
Lalla        decree.    HM  alto,  that    the  striking    off  of  the    execation  case  of  ilin  1865 
GorsBNATu.  oaosed  an  ertlngiiisbment  of  the  effect  of  the  attachment  of  1864. 


In  execation  of  a  decree  obtained  by  the  plaintiff  against  one 
Cbowdbry  Ajrawal  Sing  certain  property  of  the  judgment- 
debtor  was  attached  in  Febrnary  1869  and  sold  on  the  6th 
of  May  following.  The  Subordinate  Judge*  in  consideration 
of  an  alleged  prior  attachment  on  the  10th  of  September  1864 
of  thQ  same  property  by  the  defendants  in  execution  of  a 
decree  obtained  by  them  against  Ajrawul  Sing,  first  paid  the 
entire  debt  of  the  defendants  out  of  the  sale  proceeds  and  banded 
to  the  plaintiff  the  balance^  which  covered  a  small  portion  only 
of  the  claim.  The  plaintiff  now  sued  to  recover  from  the 
defendants  the  un  satisfied  portion  of  her  judgment-debt, 
averring  that  the  attachment  taken  out  by  the  defendants  in 
September  1864  had  become  extingnished,  and  di j  not  subsist 
at  the  date  on  which  the  property  was  sold,  and  that  the  plaintiff 
had  a  priority  of  title  to  the  full  satisfaction  of  her  decree  from 
the  sale  proceeds.  The  defence  was  that  the  attachment  of 
September  1864  was  in  full  force  until  the  date  of  sale,  and 
therefore  the  order  of  the  Subordinate  Judge,  dated  the  16th  of 
August  1870,  was  good  and  valid. 

At  the  hearing,  it  was  proved  that,  after  the  attachment 
made  in  September  1964,  the  execution  case  of  the  defend- 
ants was  struck  off  the  file  of  the  Court  on  the  16th  of 
March  1865,  in  consequence  of  default  on  the  part  of  the 
defendants ;  that,  afterwards  on  the  same  day,  an  appKcation 
was  made  by  ifhem  for  execution  by  a  fresh  attachment,  which, 
however,  was  not  granted ;  and  that  after  several  ineffectual 
littempts,  the  defendants  only  succeeded  in  reattaching  the 
property  in  March  1869,  after  the  attachment  by  the  plaititiff 
in  February  1869.  The  Court  of  first  instance  decreed  the 
suit,  holding  that  the  application  of  the  defendants  for  a 
fresh  attachment  was  clearly'an  abandonment  on  their  part  of 
the  first,  and  that,  therefore,  the  plaintiff  was  entitled  to  prior 
satisfaction  of  her  judgment-debt. 
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On  appeal  by  the  defendaniSt  the  Jndge  reversefd  this  decreet       ]873 
and  dismissed  tl»e  8nit>  holding  thai   the  case  was  governed  Z^       Z 
by    the    ruling    in    Jhatu  Sdhu  v»  Bamcharan  Lai  (1).    The         v. 
plaintiff  appealed  to  the  High  CouH.  Gofunatb. 

Hoonshee  ilohammed  Tusufi  for  the  appellant. 

0 

Baboos  Sreenath  Daaa  and  Mohesh  Chunder  Chotodry  for 
the  respondents. 

Moonshee  Mdhammed  TiMi^jf  contended  that,  under  the  words 
of  f.  270  of  Act  Till  of  1859,  the  plaintiff  was  clearly  entitled 
to  have  her  judgment-debt  satisfied  first,  as  being  *'  the  person 
on  whose  application  the  property  was  attached."  The  attach- 
ment of  the  defendants  in  1864  was  not  only  infmctuous,  but 
its  effect  had  become  extinguished  by  the  striking  off  their 
execution  case  at  that  time.  The  actual  attachment  under 
which  the  defendants  sold  this  property  took  place  in  1869, 
which  was  subsequent  to  plaintiff's  attachment. 

Baboo  Sreenath  Dose  contended  that  the  defendants  were 
entitled  inequity  to  benefit  by  the  prior  attachment  in  1864; 
and  that  the  requirements  of  the    Act   were   satisfied  by   the 

former  proceeding.    The   case   was   clearly    governed  by  the 
ruling  in    Jhatu  8ahu  v.  Bamehaa'an  Lai  (1). 

« 

Moonshee  Mohammed  Yusuff  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Fhbah,  J» — With  reference  for  the  view  taken  by  the  Judge 
oE  the  lower  Appellate  Court  in  this  case,  it  appears  to  us  that 
the  plaintiff  has  certainly,  on  the  facts  found  by  both  the  Courts 
below,  established  her  claim  against  the  defendants.  The  s.  270 
of  the  Civil  Procedure  Code  says,  that,  when  a  sale  of  the 
attached  property  takes  placci  the  proceeds  shall  be  applied  to 
the  satisfaction  of  the  decree  of  the  person  who  first  attached. 
And  it  has  been  held  by  a  Full  Bench  of  this  Court  that  these 

(1}8B.  L.  B.,App.,68« 
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1873       words  give  tfao  person  who  first  attached  a  right  to    sae  any 

BindI  BfBKk  ^^^  *^*®  ^^^  ^^y  hare  been  wrongly  paid  by  the  Court  out  ot  ^ 

V'  the  proceeds  in  preference  to  him,  in  order  to  recover  from  snch 
GopjistfATff.  person  the  money  which  has  been  so  paid  (l)%  The  plaintifi  in 
this  case  says^  tliat,  althoagh  the  property  of  a  certain  person 
was  sold  in  ezecntion  on  the  application  of  the  defendants,  yet 
at  that  time  she^  the  plaintiff,  had  a  prior  attachment,  and  was 
therefore  entitled  to  be  paid  her  debt  ont  of  the  proceeds  o£ 
that  sale  in  priority  to  the  defendants.  The  attachment  upon 
which  the  plaintiff  relies  was  made  on  the  J  6th  of  February 
1869  ;  and  the  last  attachment,  made  by  the  defendants  before 
.they  obtained  the  order  of  sale,  was  effected  on  the  9th  Ma^'ch 
.1869.  We  speak  of  it  as  the  last  attachment^  because  there  was 
certainly  another  attachment  made  at  the  instance  of  the  same 
persons  previously,  i.e.,  so  early  as  September  1864,  and  there 
appears  to  have  been  between  these  two  dates  an  abortive 
attempt  to  get  the  Court  to  attach  the  property  on  another 
occassion* 

If  the  attachment  effected  by  the  plaintiff  on  the  9th  March 
1869  was  the  actual  commencement  of  the  attachment  which 
was  subsisting  when  the  defendants  sold,  then  clearly  the  defend- 
ants' attachment  ia  sabseqfUent  in  date  to  that  of  the  plaintiff. 
But  the  defence  is  that  the  attachment  of  September  1864  * 
was  a  good  and  valid  attachment  within  the  meaning  of  s.  270 
of  the  Civil  Procedure  CSode,  and  continued  unbroken  in  force 
np  to  the  9th  of  March  1869,  when  the  second  attachment  was 
mnde.  and  further  continued  in  force  down  to  the  time  when 
the  sale  was  made  : — in  other  words,  the  attachment  of  the 
9th  of  March  1869  was  altogether  an  useless  and  unnecessary 
act  on  the  part  of  the  Court.  But  we  find  upon  looking  to 
the  facts  which  are  presented  to  us  by  the  lower  Courts,  that 
the  attachments  of  September  1864  was  a  general  attachment 
made  after  a  certain  decree  for  possession,  and  mesne  profits 
had  been  passed  in  favor  of  the  present  defendants,  but  before 
the  mesne  profits  had  been  estimated  or  assessed^ 

The  petition  for  attachment  did  not  specify  aoy  sum  of  money 

(1)  Qogaram  v.  KatiiOf  Ohunier  Bif^h  B.  L,  B.,  Sup;  Vol.,  1922. 
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in  respecb  of  which  tie  attachment  vres  sought.    And  in  trnih,       ^^^^ 
no  such  speeifioation  was   possible^  nnless  it  was  confined  to  aBiNBA  Bib«s 
certain   amount    of  costs,  for  at  that   time  there  bad  been  no     Xialla 
final    decree»**^o    final     money^dectee-^passed.    Th^    present  GoruMiTif. 
defendants,  in  that  suit;  in  Sepbember  18643  had  only  obtained 
a  decree  for  possession  of  certain  immoveable  property,  and  a 
right  to  have  the  mesne  profits  assessed  in  the  execution  pro^ 
ceedings.     Until    those  mesne    profits   were    assessed,    clearly 
there  Waa  no  final  moneys-decree  passed  in  their   favors    There 
waa  no  decree  which  they  were  in  a  position  to  call  opon  the 
Court  to  ezeoQte  and  to  realize  in  the  shape  of  money*    4^^^ 
as  it  happened,  either  by  reason  of  their  own  dilatoriness  or  by 
the  delay  of  the  Ckmrt  itself,  they  did  not  get  a  final  decree  or 

assessment  of  any  Specific  amount  of  mesne  profits  nntil  the 
year  1866.  8o  that,  np  to  the  year  1866  at  any  rate,  they  were 
not  in  possession  of  a  decree  for  money  which  they  could  execute. 
Now  the  Full  Bench  decision,  in  the  case  of  Sri  Bamnanik  r* 
Tincowri  Eiai  (1),  distinctly  lays  down  that  the  word  ''  attached''- 
in  8.  270  means  "  attached  in  execution  of  a  decree  within 
the  meaning  of  Ch.  iv  of  the  Code  :*'  that  is,  obviously,  as 
we  think,  execution  of  a  decree  which  is  a  final  decree  for 
money,  and  which  is  capable  of  being  completely  executed 
at  the  time  when  the  attachment  is  asked  for  and  made. 

The  .lata  Chief  Justice  in  that  case  pointed  out  various 
inconveniences  and  anomalies  which  would  occur,  if  the  attach- 
ment q>oken  'of  in  a.  270  were  construed  so  as  to  include 
attachment  effected  before  decree.  And  we  need  hardly  remark 
that  every  one  of  those  inconveniences  and  anomalies  would 
manifestly  present  themselves  here  if  the  interpretation,  which 
the  present  respondents  desire  us  to  put  upon  this  word  attach- 
ment, was  adopted.  An  attachment  before  the  final  assessment 
of  the  mesne  profits  was  made  would  be  exactly  in  the  same 
situation,  as  regards  the  Chief  Justice's  arguments,  as  attachment 
before  a  final  money-decree  was  passed.  It  seems,  therefore, 
very  plain  that  the  reasoning  upon  which  the  Full  Bench  placed 
its  decision  in  that  case  obliges  us  to  hold  that  an  attachment 

(1)  i  B.  L.  B.,  F.  B.,  63. 

JFJO 
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^^^       made  pendiag  exeontion  prooeedinKS   in  the    cflse  of  a  decree 

BIM9A  BiBn  for  poBSOBsion  and  mesne  profits  not  assessed^  is  not  an  attach- 

lalla  x>^dx^^  *^ch  as  is  contemplated  by  s.  270«  This  being  soj  we  think  * 
Ck>rsBMATB.  that  the '  lower  Appellate  Court  was  wrong  in  holding  that  the 
defendant's  attachment  of  September  ld64  was  an  attachment 
within  the  meaning  of  that  section  prior  to  the  present  plaintitf's 
attachment,  and  therefore  gave  tbem»  the  defendantsi^  a  right  to 
the  money.  At  any  rate  it  conld  only  gfive  them  snch  a  right 
to  the  extent  of  the  costs  which  were  awarded  to  them  in  their 
first  decree.  But,  although  those  costs  were  included  in*  their 
application  for  attachment,  it  is  clear  that  that  attachment  was 
not  sought  with  a  view  to  obtaining  execution  of  the  deorea 
so  far  as  it  was  then  capable  of  being  executed  by  realisation 
of  the  amount  of  those  costs,  but  for  the  purpose  merely  of 
keeping  the  property  within  reach  of  the  Court  and  available 
for  satisfaction  of  the  amount  of  mesne  profits  as  soon  as  that 
amount  should  be  assertained. 

But^  however,  this  may  be,  we  think  that  there  is  another 
even  more  complete  obstacle  to  the  manitenance  of  the  right 
set  up  on  the  part  of  the  defendants,  because  we  think  that  it 
is^ beyond  question  in  this  suit,  on  the  facts  which  hiive  been 
found  by  both  the  lower  Courts,  that  the  attachment  of  Sep- 
tember 1864,  whatever  was  its  value.  Was  at  an  end,— altogether  • 
at  an  end, — and  removed,  before  the  attachment  of  the  9th 
March  1869  was  effected.  We  observe  in  the  firstr  place  that, 
on  the  1 6th  March  1863,  in  the  course  of  the  execution  proceed* 
ings  of  the  former  suit,  that  is  to  say  the  suit  in  which  the 
present  defendants  had  obtained  their  decree,  both  parties  had 
notice  to  appear  before  the  Court  in  the  matter  of  those  exe- 
cution proceedings,  for  the  hearing  and  final  determination 
thereof.  But  inasmuch  as  notwithstanding  that  notice,  the 
present  defendants  failed  to  appear,  the  Court  struck  o£E  the  case. 
That  act  by  itself  can  scarcely  under  the  circumstances  bear  any 
other  meaning  thaU  that  the  Court  thereby  effected  a  complete 
termination  of  the  case :  if  we  knew  nothing  more  than  this 
of  the  matter,  the  erder  then  made  must  be  taken  to  have  had 
.the  effect  of  removing  the  attachment  and  putting  an  end  to 
Ihe  execution  proceedings  altogether.    No  doubt  at  a  later 


J 


VOL.  XIV.l  HIGH  COUET.  329 

bonr  in  the  course  o!  the  same  day^  the  piresetit  defendaots  did       ^^^ 
come  into  Goart,  and  indaced   the  Goart  to  restore  the  proeeed-  bzmda  Bibkb 
•ings,  bat  no  order  seems  to  have  been  made  at  that  time  to  the       lalla 
e£Edct  that  the  attachment  also  shoald  be  restored.  Ctopssii atv. 

However  this  may  have  been  at  that  time  we  need  not  now 
greatly  trohble  onrselves  to  ascertain,  because  we  find  that 
nearly  threS  years  afterwards,  namely  on  25tfa  January  1868,  the 
present  defendants  applied  to  the  Court  again  in  those  very 
execation  proceedings  in  order  to  get  satisfaction  of  the  complete 
decree  for  mesne  profits,  which  they  had  then  obtained,  by  the 
sale  of  certain  specified  property,  belonging  to  the  judgment"* 
debtors,  which  we  understand  was  the  property,  or  part  of  the 
property  originally  attached  and  the  subject  of  the  final  sale. 
On  this  application,  the  •  Courfc,  in  the  exercise  of  the  discretion 
which  it  was  bound  to  apply  to  the  matter,  acted  as  if  there 
was,  no  attachment  at  that  time  subsisting.  It  expressly  said 
that  there  was  no  attachment  subsisting,  and  by  an  order  made 
on  the  6th  February  '  1868  called  upon  the  applicants  to  pay 
iallahana  fees  for  effecting  the  necessary  attachment.  This 
the  applicants,  t.e.,  the  present  defendants  failed  to  do,  and 
accordingly  on  the  18th  of  the  same  motth  the  case  was  struck 
off.  Ten  months  after  this,  again  the  present  defendants  did 
apply  for  a  fresh  attachment^  namely  on  the  31st  December 
1868,  the  attachment  was  made  on  the  9  th  March  1869. 
And  it  was. upon  that  att^hment  so  following  upon  that  appli- 
cation that  the  sale*proceedings  eventually  took  place.  That 
suit  is  not  now  before  us ;  the  parties  in  this  appeal  are  not 
the  parties  to  that  suit  ;we  cannot  now  review  what  was  done 
in  that  suit;  it  would  be  beyond,  oar  jurisdiction  to  say  that 
the  -order  of  the  Court  in  those  execution  proceedings  was  a 
vain  order  or  a  wrong  order. 

We  are  not  here  called  upon  to  satisfy  oursehres  as  to.  what 
was  the  effect  of  some  doubtful,  or  ambiguous  proceeding  on 
the  part  of  the  Court  which  was  charged  with  the  execution 
of  the  decree  in  that  case.  We  have  no*  such  qoestion  before 
ns  as  that  very  common  one,  whether  or  not  the  Court  by 
striking  the  execution  proceedings  off  its  fi.le  meant  to  terminate 
them  altogether  and  to    remove     the   attaohment«    We    have 


i 


380  BENGAL  LAW  RBPOBTS.  [VOL.  XIV. 

MB       before   Qg  the  express    finding  of    the  Gbnvt  that  their  was  no 
B»9A  BiBu  anbaisting  attachment^  and    the  order  which    it  made    thereon^ 

La  LA  ^^  most  take  it  that  it  was  a  right  oi-der  between  those  parties^. ' 
GoMJSNATflu  that  the  judgment-debtor's  property  in  that  snit  was  not  attached 
before  the  9th  March  1 869.  So  that  it  appears  to  ns  there  is 
real]y  no  occasion  as  between  the  present  parlietf  to  enqnim 
what  was  the  effect  of  the  earlieir  proceedings  of  September 
1861s  and  so  on.  All  that  matter  has  been  pqt  at  rest*  ,There 
was  dearly  no  attach  ment  subsisting  a»  the  inetanee  of  tha 
present  ^efe^ndi^nts  in  the  suit,  and  immediately  beiere  the  8l8% 
December  1868.  And  consequently,  as  has  already  been 
vemarked,  if  that  be  the  ease,  the  present  plaintiff's  attachment 
was  within  the  meaning  of  s.  270«  and  was  indisputably  a 
prior  attachment.  The  plaintiff  is»  therefore,  in  our  opinion 
upon  the  facts  of  the  case  as  stated  by  the  lower  Appellate 
Oontt,  entitled  to  recorer  in  this  suit.  The  •  Mnnsif  held 
that  she  was  so  entitled,  and  the  Mnnsif 's  decision  was  there- 
fere  right,  and  the  lower  Appellate  Court's  decision  was  wrong 
ia  law.  Wet,  accordingly,  reverse  the  decision  of  the  lower 
Appellate  Gonrt  and  affirm  that  of  the  Mnnsif. 

The    apppellant    will  have  her    costs  in  this  Conrt  and  in  the 
lower  Appellate  ConrC 

Appeal  allowei^ 


1875  Before  Mr,  Justice  Jaxkson  and  Mr.  JtuHce  MeBoneU, 

March  3.  '' 


'    In  shb  xATTia  or  tm  PsniioN  of  S  A3f  U£Ii  GOCBrBANB** 

Superintendence  of  High  Court— 2^  ^  25  Vict.,  e,  104, 8. 15— 
Circumstances  disentitling  Party  to  Relief, 

A  party  applying,  to  the  "High  Conrb  for  reliel  imder  «.  15  o£  24  and  2& 
YicL,  e.  104,  mast  clearly  abow  that  he  has  not  constribated  by  his  own  eondnct 
to  hia  being  plaoed  in  the  position  he  finds  himself  in. 

A  deivfee  lor  posopenion  with  waailat  of  oertain  .  lands  appertftihtng  4a  an 
indigo  oonoem  was  obtained  in  a  snit  against  D  as  manaKer  on  behalf  of  Q.  M, 
and  Co.|  the  proprietors  of  the  concern,  although  no  member  of  G.  M.  nnd  Co. 
was  linng  when  the  sait  was  institntod^  In  execution  of  this  decree  the 
plaintilt  obtained  possession,   of  the   landa.    The   exeootorsof   M^  the    la«i 

*  Bale»  Ko.  1160  of  1874»  against  an  order  of  the  Snbordinato  Judge  of. 
JesBore,  dated  the  I9th  September  1874. 
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Bio^nVing  member  of  0.  If.  tnd  Oo.,  faa\insr  sobteqaently  lUttUrned  iAm  concern  1^75 

to  A,  who  also  took  upon  himself  the   dena  pana,   the  plsiatifl  applied  under       rTreB 
,  B.  210^  to  execute  the  decree  against  A  in  respect  of  waeilat ;.  and  two  succes-    ^iattek  ow 
aive    notices  under    s.  216   were    issued   to  il  to  show  canse  why  the  decree  '^""  PiTiTioK 
.should   not  be   executed   against  him.    A   being  adrised  that  the  suit   was  a    Cochuamk. 
iwlftity,  and  that  under  no  circumstances  conld  exftcuticD  be  had  against  hhn 
M  *beir  or  legal  represeatatiTe  of  any  of  the  judgment-debtors,  neglected  to 
appear,  and  pertain  property  belonging  to   him  wan  sold  in  execution  of  the 
decree  without  opposition  on  his  part,  and  the  sale  having  been  duly  confirmedy 
tbe  purchaser,  who  was  also  the  decree-holder,  was  put  into  possession*    A 
ttkovenpon  applied  to  the  Court  executing  the  decree  to  bore  the  sale  set  aside 
ftnd  his  application  boittg  refused,   petitioned  the  High    Oonri  under  s.  15  of 
24   and  Z6    Vict.,   c.  104,    for  tbe  same   relief.     The   High   Court,  however 
refused  to  interfere  both  upon  the  '  principle  abo?e  stated,  and  likewisa  because 
aha  purchaser,  being  also  the    decree-holder,  could  not  successfully  oppose  a 
Mit  by  A  to  have  the  sale  set  aside. 


On  tliQ  29th  March  1866,.  the  husband  oF  Maharani.Brojo 
Soonduree  Dabia  ukstitnted  a  sail  against  H«  Deverine  as  manager 
on  behalf  of  Messrs*  Giimore,  MoKilligan  and  Co.,  the  pro* 
prietors  of  the  Paikardanga  Indigo  Concern,  to  recover  posses* 
slon  of  certain  lands  appertaining  thereto  with  wasiilat* 
The  Paikardanga  Concern  had  been  mortgaged  in  1861  by 
GiImore>  MeKilligau  and  Co.,  to  the  Agra  and  Maaterman'a 
Bankj  and  the  Baink  under  the   terms  of  its  mortgage  entered 

into  possession  In  1866;  At  tbe  date  of  the  laatitntioik  oi  the 
sait,  no  member  of  Oilmor^y  McKillgan  and  Co.,  was  alire  ;  the 
anit,  however^i  was  defended,  apparently  by  the  Bank..  Int 
Pecember  1866  a  decree  was  giyen  in  tha  plaintifPs  fsTor  ;  mad 
subsequently  in  execntion  of  that  decree,  the  Maharaivi 
obtained  possession  of  tbe  laikda  saed  for,  and  the  execution  case 
was  then  atruck  off  tha  filcw  In  1869  the  exeoatovs  of  J.  P. 
MoKilligaa  (the  last  surTiving  member  of  QUmore,  MeKilltgaa 
and  Co.)  sold  the  equity  of  redemption  of  the  Paikardanga 
Concern  to  the  Agra  Bank,  the  couvoyanoe  stipulatiug  that 
the  Bank  should  take  over  the  deuQ  pana  of  the  concern. 
Thereafter  the  Maharani  applied  to  the  Court,  under  s*  210, 
Act  y  III  of  1859,  to  execute  the  decree  in  respect  of  wasilat 
againat  the  Agra  Bank  as  the  representative  of  Gilmore^ 
McKilligan  and  Co.i  upon  the  ground  that  the  Bank  had  under- 
taken the  dena  pana,    A   notice  was  thereupon  issued  nnder 


•  . 


TH* 
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« 

1875        s,  216y  calling  on  Mr.  Cochrane^  tho  maniiger  of  the  Agra  Bbnk, 
In  thr      to  show  cause  why  the  decree  shoold  not   be  execat  d  against 

h«"ktitiom  ^^®  Bank.  The  notice  was  dnly  served^  but  Mr.  Oocbrane  ' 
or  Samobl  failed  to  appear^  and  consequently  the  amount  of  mesne>  profita . 
*^'"  was  ascertained  in  bis  absence.  Nothing  further  was  then  done, 
bnt  at  a  later  perio^i  the  Maharani  again  applied  to  execute 
the  decree  against  the  Bank  by  levying  the  amount  which  had 
been  assessed.  Another  notice  to  Mr.  Cochrane  was  issued  but 
he  again  did  not  appear,  whether  in  oonsequence  of  the  notice 
not  having  reaoh^  him,  or  of  advice  received  by  him,  was  not 
certain.  At  any  rate  a  patni  talook  called  Matra,  belonging 
to  the  Bank,  was  attached,  and  afterwards  sold  withont  opposition 
on  the  1st  June  1874  ;  the  sale  waa  confirmed  on  the  1st  JvAj 
following  and  on  the  2nd  August,  the  Maharani,  who  was  herself 
the  purchaser,  obtained  possession. 

Thereupon  Mr.  Cochrane  applied  to  the  8ubordraate  Judge 
in  wliose  Court  the  execution  proceedings   had  taken  place  to 

have  the  sale  set  aside,  and  for  an  injunction  restraining  the 
plaintiff  from  further  proceeding  nnder  the. decree  against  the 
Bank  or  its  property.  The  application  was  based  on  the  follow- 
ing amongst  other  grounds,  viz.,  ihat  the  suit  was  wrongly 
instituted,  not  having  been  brought  against  the  execcrtbrs  of 
McKilligan  ;  that  the  applicant  was  justified  in  disregard- 
ing the  notices  to  show  cause  both  on  that  aocotrnt,  and  because 
the  Bank  was  not  the  heir  or  representative  of  the  defendants 
or  any  of  them ;  that  he  had  been  advised  that  the  fproper 
time  to  apply  in  the  matter  woxld  be  upon  the  actual  attach- 
Inent  or  sale  of  any  of  the  Bank's  property  ;  and  that  the  Bank 
first  received  information  of  the  attachment  and  sale  of  Matra  in 
the  middle  of  July,  and  was  until  then  wholly  ignorant  of  such 
attachment  and  8ale»  or  that  the  decree  had  been  revived  against 
the  Bank. 

This  application  was  refused  by  the  Sobordinate  Judge  oa 
the  ground  that  more  than  thirty  days  had  elapsed  sinca  the 
date  of  sale;  that  in  his  opinion  the  Bank  became  liable  under 
its  contract  taking  over  the  dena  pana ;  and  that  even  assuming 
this  view  to  be  wrongf  the  Bank  should  have  objected  within  the 
time  limited  by  the  notices  which  he  considered  were  good  in  law. 


• 
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The  Bank   tbereapon   applied  to    th«   High    Courfc„  nnder       ^^^ 
B.  .15  of  24  and  25  Vict,  c.  104|  and  obtained^  rule  calling  on      Intrb 
*tlie  deoree-holder  to  show  cause   why  the  order  of  the  Snbor*  ,^1  Fbtitiok 
dinate  Judge  should  not  be  set    aside*  and  the  prayer  of  the    ^Q^i^^^^ 
B«.k  be  granted. 

Mr.  Kenhedy  (Baboo  Mokesh    Chunder  Ghowdhry  with  him) 
showed  cause% 

The  Advocate-General  offg.    (Mr.  Paul)    and  Mn     Woodroffk 
in  support  of  the  rule. 

Mr.  Kennedy. '^^he  Bank  Was  in  possession  of  the  Paikar* 
danga  Concern  while  the  suit  by  the  decree  holder's  bnsband 
was  bring  carried  oui  and  yet  professes  to  have  been  wholly 
ignorant  of  the  proceedings  in  the  suit.  If  the  Bank  was  first 
injured  by  the  dispossession^  it  might  have  brought  a  regular 
suit  to  set  aside  the  sale>  Hating  taken  upon  itself  the  dena 
pmna  tl  the  concern,  it  was  in  one  sense  the  representative  of 
the  judgment-debtors. 

The  Oourt  here  called  on  the   Advocate^General   to  support 
the  rtile> 

The  Jdvocofe-Gefteral.^^-  210|  ActVIII  of  1869>  provides 
that  when  a  person  against  whom  a  decree  is  made  shall  die 
l>ef0re  execution^  execution  may  be  had  '^  againet  the  legal 
representative  or  the  estate  of  the  person  so  dying.''  With 
reference  to  this^  Mn  Macpherson  in  his  work  on  Civil  Proce" 
dure  (5th  ed.)  p.  265^  says :  *^  under  certain  circumstances  ozecu* 
tton  may  issue  against  one  who  is  not  the  legal  representative 
in  the  sense  of  being  the  heir,  executor  or  administrator  of  the 
deceased ;"  but  the  caaes  cited  in  support  of  that  proposition'—- 
Jjolla  Poorihit  Lally.  Muammut  Sabeerun  (1)  and  Doorga  Soon^ 
dnree  Debea  v.  Soorjoo  Monee  Delia  (2) — scarcely  bear  it  out.  In 
Macleod  v.  Kunhye  Sakoo  (3)^  the  purchaser  of  a  shuro  in  an 
indigo  factory  and  of  the  dena  pana  thereof  was  held  not  to  be 
the  legal  representative  of  the  former  owner  within  s.  102^ . 
Aot  VIII  of  1859.    There   was   no   evidence    before  the  Sub* 

(1)  7  W.  K.,  368  (2)  8  W.  R.,  101.  (3)  9  W.  B.,  271. 
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1B76  ordinate  Jndge  to  show  that  the  Bank  was  the  legal  represen- 
In  thk  tatiye  of  the  judgment-debtors  :  there  was,  therefore,  no  fonnda- 
iH"«^B?moN*^^^  for  the  notice  issned  nnder  s.  216,  and  the  Bank  was* 
ofSamubl  justified  in  treating  it  as  a  nallitj.  A  mortgagor  suing  his 
mortgagee  for  redemption  and  an  account  may,  on  tiie  de%th 
of  the  mortgagee  pending  the  suit,  make  the  assiffnee  of  the 
mortgagee  a  party  under  8. 73  ;  but  he  conld  not  execnto  a  decVee 
obtained  against  the  mortgagee  against  the  assignee  of  the  mort* 
gage  ;  he  wonld  be  forced  to  bring  a  regular  suit.  So  in  the 
present  case,  if  the  Hank  be  liable  by  reason  of  its  having  taken 
over  the  dena  pana  account,  such  liability  can  only  be 
enforced  by  suit ;  see  Keamea  y.  Bhatoani  Charon  Hitter  (1). 
Bat  the  mere  taking  over  of  the  dena  pana  does  pot  amount  to 
taking  over  all  the  liabilities  of  the  assignor^  including,  amongst 
others,  his  personal  liability  for  trespasses  committed  by  him. 
A  decree  in  a  suit  against  a  man  as  manager  on  behalf  of  others 
will  not  affect  the  principals.  Lastly  all  the  members  of  the 
firm  of  Gilmore,  McKilligan  &  Co.  being  dead  at  the  time  the 
suit  was  instituted  against  them^  the  decree  cannot  be  executed 
against  their  legal  representatives  —  In  re  Gi^endronath 
Tagore  (2). 

Mr*  Kennedy  was  not  called  upon  to  reply. 

(1)  B.  L.  R^  Sop.  Vol.,  64.  Babooa   Sreenath  Doss   and     Ohhqy 

(2j  B^f$r€  Mr.  JutUtM  Bayleif  •nd  Mr.  Chum  BifM  for  the  Oppotita  Party. 

JwfticM  Mackpluraon, 

In  t«b  matter  or  tub  Pbtition  ov  Macphbrsok,  J.— I  think    this   role 

GIRfiNDRONATH  TAGORE  AND  oaght    to   be   made  abaolttte  ao  for  M 

OTHERS.*  regards    qaiahing    the    ezeoutiou  pro- 

Th§  l^th  Dw^emh&r  1868.  ceediiigs     whioh  .  have     been    taken 

Aci  nil  of  18&9, 9,  210— JPceetiei^a  against  the  petitioners  as  the    legpil  re- 

0f  Deene  pasBed  mgainBt  Jhceoied  presentatirea  of  Oirendronath   Tagof% 

Pff^on.  deoeased.                                                 • 

When  a  decree  has  been  passed  against  A  decree  Was    obtained   by  Hnrro* 

a  deoeased  person,  execution  of  such  de«  nath  Roy  in  the  Sndder    Court  on  the 

oree  cannot  be  had  under  the  Ci  vil  Proce*  .  28rd  February  186 1 ,    against   Madhnb 

dure  Code  against  his  legal    representa-  Cbunder     Chowdhry,       Girendronath 

tives-               *  Tsgore,  and    others.    Hie   plaintiff  in 

Mr.  2L  ST.  Allan  and  Baboo   Taruck  that   suit,     Hunonaih     Boy,   or    hia 

Nath  DuU  for  the  Petitioners.  representatiTes,     recently   applied    to 

•  Role,  No.  1228  of  1868,  aga  inst  an  order  of  the  SaboixUnata  Judge  of  Pohna 
dated  the  23i:d  Febraaiy  1861. 
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!    The  judgment  of  fhe  Court  was  delivered  by  ^^^^ 

«  Jackson^   J.^    (whoi   after  shortly   statisg  the  facti^  conti'*     Ik  thi 

imed)  .--«It  is  a  rule  which  we  have  always  observed  in  affording  ^e  PBrmoir 

or  Sahuxl 

tlia  O^vrt   of  the  Subordinate    Judge  of  18$9  to  the  Court  which  made   the     OoOBB4ira 

€ji    Pobna    for    ezeoatioii     of     that  deoree.      Thereupon    the     petitioners 

decree^  agaiust  ti?  present   petitionen  apply  to  this  Oourt  to  quash  the  whole 

as  the  legal  representatives    of    Qiren-  proceedings  taken  l^  the  decree*ho1d- 

dronath   Tagora      Upon    this    appli-  er  against   them,   upon    the    ground 

cation  being  made,  noticed  was  issued  that  they  are  in  no   possible  way  liaUo 

hj  the  Court  under  s.  216  of  Act  VIII  under  the   decree  of   February   186  U 

•f  1859,   calling     upon     the   present  and     that    the   lower   Court   has   no 

petitioners   to   show   cause   why    the  jurisdiction  to     entertain   the    applica- 

deoree  should  not  be  executed  against  tion   against   them.     There   is   somo 

them.    They  thereupon  showed  cause,  confasion,    and  possibly     irregularity 

•ndtheoaase   shown  was  this: — ^that  in   the   way   in   which  the  matter  is* 

aKhoogh  the   name   of     their   father  brought  before  this  Courts  and  som^ 

Qirendronath  Tagore    appeared    as   a  misapprehension  as  to  the    remedy    to 

defendant   in    the   decree  of  the  23rd  which  the  parties  are   entitled.    But 

February   1861,    and    throughout   the  the  substantial  case  made  by  the  peti. 

whole  of  the  proceedings    in  that  suit,  tioners^    and   one   of  their   prayers,  is 

Gireadroaath  Tagore   had  in  fact  died  that  the  order  for  the  execution  may 

oo   the   19th   December   1854,     some  be   quashed   on   the    ground   of   the 

fifteen  or   sixteen    months  before  the  petitioners'  being   in   no   way    liabls 

plahit   in  that  suit    was    filed.    The  under  the  decree  of  February  1861. 

praeent     petitioners     therefore     oom*  Upon  the  merits,   we  must   cake  It 

taided  before  the    Subordinate  Judge,  that  the  pi^titioaerg'  c*^  ^  made  out. 

■Jid  as  it  seems  to  me  yery  reasonably.  In  moring  for  the  ru^  *^^   which  was 

that  as  the  suit  was  instituted  against  obtained  on   the  '^b  of    August   last* 

•  dead   man,  and   as  the   decree   was  the  petitionem  made  use  of  an  affidavit 

obtained  against  tbe  same  dead  man  sworn   to  iy  cue  of  the  members  of 

so  long   ago  a»  1861    the   decree    was  their  family  in  which'  the   grounds  of 

practically  wiMrthless,  and    they   were  the   application     are     distinctly     set 

Mot  now  liable   under  that   decree   as  forth ;   avd  in  this  affidavit  it  is  sworn 

his  legal  representatives,  especially  as  that       Girendronath       Tagore      died 

they  never  had  any  notice   of  the .  pro-  befon)   Horronath's     suit   was     even 

ceedings  in  that  suit  until  the  applica-  in^^ituted.      That   affidaviii,   although 

ticn  for    execution  was  made  against  filed    in    August   last,    has    not  been 

them.    Tbe   decree   of    which   execu"  contradicted  or  answered  in  any  way- 

tioa   was  sought  was  the  decree   of  Therefore,   for   the     purposes   of  the 

viother   Court,    so     the   Subordinate  present  application    we  most  consider 

Judge  did  not  himself  dispose  of   the  the   facts   stated    therein   to  be  true, 

jqnestioa  whether   execution  should   or  As   it   is    established   that   Girendro- 

shoaldnot   issuer    but  postponed    tbe  nath  Tagore,  the  person   against  whoso 

farther  hearing   of   the    matter,   and  legal    representatives    the   decree     is 

gave  the  parties  leavo  to   apply   undev  now   sought    to   be    executed,     died 

tho  proTiaioDS  of  s.   2dO»  Act  VIII  before  any  decree  was  passed,   it  ap- 

45 
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1875       relief  to  parties  applying  to  this  Court  under  s*  15  of  the 


iNTHB      Coarts'  Act^  that  it  mast  be  made  quite  clear    that  the  party 

TBI 
OF 


MATME o»^  applying  for  it  has  not  contributed  by  his  awn  conduct  to  his 
OF  Samukl  being  placed  in  the  position  he  finds  himself  in.     Now  it  is  quite 


clear  that  Mr.  Cochrane  had  the  fullest   opportunity   on«  two 


• 


peara  to  me  that  execution  cannot   be  be  ezeooted    agaiast   the  legal  repre* 

jflsaed  ;  for  no  provision  is  made  in  the  sentatires     of    Girendronath     Tagare« 

Code  of  Civil  Frooedare    for  the    issae  I  think  (therefore  all  the   proeeedini^i 

of  ezecntion  against  .the   legal    repre-  taken  against    the  petitioners   in  eze« 

aentative  of  a  deceased    defendant    in  cation  of  the  decree   of  Febroaiy  1861 

BQohacase.    5.210  of    Act    VIlI    of  ought    to    be  quashed;    and  that    ihm 

1859    is   the    section    which   declares  petitioners  are  entitled    to  their  eoite 

when  ezecntion  may  be  issued   against  of  this  application, 
the  legal  representatives  or  the  estate 

of   a    deceased  judgment-debtor.    The        Baylet,    J. — I     am   of  the     sate* 

words  of  that  section  are:— "If  any  opinion.    S.    210    of     Act    Vltl    of 

person  against  whom  a  deoree  has  been  1859  is  as  clear  as  words  can  make  it 

made  shall  die    before    ezecntion    has  that  if  a  party  against  whom  a  decree 

been  fully  had  thereon,  application  for  is  •  made    dies     before     ezeoution    is 

execution  thereof  may  be  made  against  fully   had  of  that    decree,   application  * 

the  legal  representative  or  the   estate  for    execution  may    be    made   against 

of  the  person  so  dying    as    aforesaid.' '  the    legal     representatives     af     tb« 

These    Words   do   not  embrace  a  case  deceased. 

like   the    present,    because    they  evi-        In  this  case  however  there  was  an 

dently  oonJ-^mplate  only  the  case  of    a  affidavit  and  a    petition    of   objection 

person    who,   \y^iog    alive   at  the  time  setting      forth      that      Girendrooatfi 

when  a   decree  is  pissed  against    him,  Tagore  died   even  before  the  instita- 

dies    before   execution   ig  fully  had  of  tion  of  the  suit,  and  nothing  has  been 

that  deoree.    The    sectiui     does   not  adduced    by    the    opposite   party     to 

include    or  provide   for    thn   case  of  a  show  that  the  facts  stated  in  the  affl- 

person  against  whom  a  decree  is  made  davit  and  in  the  petition  of  objection 

having  died  before  the  decree  is  made,  are    incorrect,     although    there    was 

And  it  is  little  to  be  wondered  at  that  ample    time    for  this   behig   done.    I 

the  Code  does  not  provide  for    sbch    a  therefore  may  legally  assume  the  facts 

contingency,  for  it  would    not    realily  stated  in  the  above   papers  to  he   cor- 

occur  to  ordinary  minds    that    decrees  rect.     Girendronath   thus    was   not    a 

would   ever   be    asked    for  or    made  party    against    whom     a   decree   was 

against  dead  men.    There  is  no  other  made  ;    therefore    under  the  terms  of 

section    in  the    Code  of  Civil   Proce-  s.  210,    Act    VIII    of  1859,    the  exe- 

dure,       excepting     s.       210,     under  cution     proceedings     could     not    be 

which  >  decree-holder   is   empowered  legally   token    by     the   decree-holder 

to    apply   for  execution    against    the  against  the  defendants    as  reproocntaa 

legal    representatives^  of    a   deceased  tives  of  Girendronath. 
judgment-debtor  ;    and  as  s.     210  does        I  concur  in   the   order   proposed  to 

not    (as    I   have     shown)    apply    to  be    passed   by   Mr.     Maophenon    i«> 

the  ^preee&t  case,  ibis   deme  cannot  id  thia  gmo. 
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occasions  of  appearing  before  the  Court   and   showing   canse       W^ 
agatnst  the  acts  he  complained  of.     He  abstained  from    doing      In  tbs 
6(0  under  advice.     The  learned   Advocate-General  contends  that  y^^^*j!j^^jj 
he    was   perfectly  justified   in  so   abstainiog,  inasmuch  as  the    ofS^mubl 
acts  of  the  Court  were  absolutely  null.     It  appears  to  me  that 
acts*  of  the  nature  complained  of,  when  done  after  notice  to  the 

party  affected^  by  them,  cannot  be  regarded  as  nullities  so  as  to 
enable  the  petitiooer  to  take  the  position  that  he  was  absolved 
from  the  necessity  of  taking  notice,  and  entitle  him  to  apply  to 
this  Court  for  setting  aside  the  sale  :  and  the  clearer  the  ground 
on  which  the  acts  complained  of  are  said  to  be  bad  and  errone- 
ens,  the  easier  his  'course  was  to  come  before  the  Court   and 
induce  it  to  stay  its  hands.    It  may   be  that  notwithstanding 
what  I  have  said,  ^we  should  have  been  inclined  to  allow  the 
petitioner  before  us  the  relief  he  seeks   in  the   present   form^ 
if  we  saw  reason  to  think  that  a  suit  for  settmg  aside  the  sale 
would  not  be  successful ;  but  it  appears  from  the  papers  that  the 
.  party  who  purchased  at  the  sale  is  the  decree*holder,  the  party 
who  set  the  Court  in  motion.    There  can  be  no  doubt  I  think 
that  the  decree-holder  herself  having  been  the  purchaser  cannot, 
if  the  petitioner's  allegations  be  true,  successfully  contend  that  a 
suit  to  set  aside  the  sale  would  not  lie.     Under  the  circumstances 
I  think  that  the  petitioner  is  not    entitled  to    have  the  relief 
asked  for^  and  that  this  rule  should  ho  discharged  with  costs. 

Rule  discharged. 
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Before  Sir  Bichard  Ooucht  Kt„  Chief  JtisHce^  and  Mr.  Justice  Maopherson. 

GOBIND  CHUNDEB  MOOKEEJEE  (Plmntifp)  v.  DOORGAPERSADlfay204- 11, 

BABOO  AND  oTHEEs  (Dbiehdants).  andjune2b. 

Vendor  and  "Burchcuer — Notice — Joint  Hindu  FamUy^^Vresufnption  of 

Joint  Briate'^Nueleus^Belief 

When  a  person  has  notioe  that  another  has  or  olaims  an  interest  in  property 
for  wbioh  he  is  dealing,  he  is  bound  to  enquire  what  that  interest  is  ;  and  if  he 
porohasea  without  doing  so,  be  will  he  bound,  altboagh  the  notice  was  innaccc- 
rate  as  to  the  partioulars  or  extent  of  sach  interest. 

Where  the  notice  is  given  by  the^  person  himself  who  claims  an  interest  in  the 
pyoperty,  and  it  is  afterwards  proved  that  he  had  such  an  interest,— Qvcere 
whether  any  amount  of  enquiry  can  diaohai^e  the  parchaser  from  liability. 
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1874  PfinraiaaUy  erery  Hindu  familj  IB  Joint  in  food,  wonbip,     MidM4»to: 


Q  this  presumption  applies  in    the  abflence  of  any   oTidence  of  a  nncleoji   of  J4 

Gbvnx>be      property,  and  even   without  evidence   that  the  family  is  nndivided.    A  pnr- 

MooKamJBi    ohaser,  therefore,  from  one  member  of  a  Hindu  family  ia  aifeoted  with  aolioa 

DooBOA^     of  the  claims  of  the  other  members. 

PBBsAD  Although   the   plaintiff  was  f  o  ni^d   not  to  be  entitled  to  the  Bpeeial  ralM 

Baboo.       prayed  for,  the  Court  considered  he  had  cBtablisbed  a  case,  in  wbiofa,  npta  tba 

plaint  and  the  general  prayer  for  relief,  he  was  entitled  to  a  d^oree  (1). 
On  the  facta  Held   (reversing    the   decision   of  the  Court  below)    that  no 

Boificient  enquiry  had  been  made  in  this  case. 

Affvai.  from  a  decision  of  Fontifez^  J.,  dated  the  SOtli 
February  1874. 

The  material  facts  of  the  case  are  sufficiently  stated  in  the 
jadgment  appealed  from. 

FoNTiFxx,  J.— In  this  case,  one  Gobind  Chnnder  Mocker- 
jee  snes  to  set  •  aside  a  sale  to  the  principal  defendant  of  a 
certain  decree  lehich  stood  in  the  sole  name  of  Hnrrish  Chnader 
Mookerjee^  the  brother  of  the  plaintiff.  I  may  say  at  once  that 
I  think  that  there  is  not  the  slightest  evidence  that  the  purchase 
of  the  decree  by  the  principal  defendant  was  in  any  way 
dishonest.  There  has  not  been  any  attempt  to  show  that  Bs.  9^000 
which  he  states  that  he  gave  for  the  decree  was  not  pilid; 
nor  that  the  Bs.  9,000  was  not  the  fair  value  of  the  decree  at  ih9 
time  when  it  was  sold.  Except  therefore  for  any  legal  doctrine 
of  notice,  if  the  plaintiffs  case  be  proved^  this  would  be  a 
contest  between  two  innocent  parties.  The  plaintiff  in  hie 
plaint  claims  that  he  is  entitled  to  an  absolute  interest  in  the 
decree  which  has  been  sold,  and  asserts  that  his  brother  Hurrish 
Chunder  held  it  for  him,  and  for  him  alone,  benami.  The  decree 
was  granted  un  der  the  following  circumstances.  TbepkuntiS 
alleges  that  in  1842  he  lent  certain  ChowdhrysBs.  14.000;  that 
in  1843  they   confessed  judgment  iu  the  late    Supreme  Court ; 

that  such  judgment  was  confessed  in  the  name  of  Hurrish 
Chunder  and  a  certain  jurisdiction  trustee,  who  has  since  died : 
that  various  proceedings  in  execution  of  decree  were  taken  oat» 
some  of  which  only   were   fruitful,  and  those    only  to  a  slight 

(1)  See  Eiralal  MuUick  v.  McdOal  MuHith,  5  B.  L.  B.,  692  $  mi  Tira$V(mi 
Qtamm  v.  Jyyawumi  Qrnminh  I  Had,  E.  C.  Sep.,  471. 
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exfeeat ;  thafc  subsequently  the  decree  was  transferred  from  this 
Court  to  Uie  Court  of  the  24-P  ergunnas ;  that  axecution  was 
taken  out  in  the  24*PergunnaSj  and  some  Bs.  1,000  or  1,500 
were  reahsed  since  such  transfer.  The  plaintiff  in  his  evidence 
attempted  to  prove  that  he  is  solely  and  absolutely  entitled  t/v 
the  decree^  but  admissions  were  drawn  from  him  in  crosa- 
ezaminftioiif  which,  in  my  opiniou,  show  clearly  that  the  decree 
did  not  belong  to  the  plaintiff  alone,  but  that^  if  it  was  not  the 
separate  property  of  Eurrish  Chunder,  it  was  part  of  the  join^ 
family  property.  The  plaintiff  has  admitted  that  when  he  wa^ 
in  Assam  many  years  ago  the  whole  of  the  interest  on  the 
judgment-debt  was  drawn  by  his  father,  and  was  applied  for  the 
expenses  of  the  joint  family -honse^  Moreover,  in  the  plaint  he 
admits  that  some  time  before  the  sale  of  the  decree^  the  other 
members  of  the  family  insisted  on  having  a  share  in  it ;  that  the 
matter  went  to  arbitrators,  and  that  the  arbitrators  allowed  each 
of  his  brothers  a  certain  share  in  the  decree,  I  think  also  that 
the  statement  of  the  plaintiff  that  he  was  absolutely  interested 
in  the  decree  is  disproved  by  the  letter  of  his  solicitors  of  the 
13th  June  1872  (1).  I  cannot  conceive  that,  if  the  plaintiff  had 
instructed  bis  solicitor  that  he  was  solely  entitled  to  the  decree 
bis  solicitor  would  in  the  letter  which  he  wrote  to  Mr 
Paliologus,  the  defendant's  solicitor,  have  only  stated  that 
'^  Hurrish  Chunder  is  not  the  absolute  owner  of  the  said  judg- 
menty  and  cannot  claim  the  whole  money  realizable  under  if 

The  plaintiff  in  his  plaint  has  stated  that  before  the  sale  of 
the  decree,*-t;i2.,  on  10th  June.  1872,— he  went  to  the  defendant's 
kothi,  and  there  saw    the    defendant    and  his  gomasta   Bam* 


1874 


GoBinD 

Cbundkr 

mooxbejkb 

r. 

POOBGA- 
PBR8AD 


(1)  ThiB  loiter  was  in  tbe  foUow- 
ing  tenis  :^**  Dear  Bir,— Baboo  6o- 
bind  .Chander  Mookerjee  having  been 
inf onnad  that  some  client  of  yonra  has 
engaged  with  Baboo  Horrish  Chnnder 
Hookerjee  for  an  abeolnte  assignment 
of  a  certain  judgment  of  the  (Biipreme 
Court,  standing  in  his  name  against 
the  representatiree  of  Boy  Mathoora- 
natb  Obowdhry  and  brothers,  sent  for 
axecu^n  to  the  Court  of  the  Jndge 
of  Alipore,  as  the  absolute  i>roprietor 
d  the  money  r9ftlizd>l«  nader  tbe  «aid 


judgment  has  instructed  me  (who  was 
acting  in  the  matter  of  the  revival  of 
the  judgment  and  of  sending  it  out 
for  execution)  to  inform  your  client 
through  you  that  Baboo  Hurrish 
Chunder  Mookerjee  is  not  the  absolute 
owner  of  the  said  judgment,  and  can- 
not claim  the  whole  money  realizable 
under  it,  and  that  your  client  pur- 
chasing the  decree  from  Baboo 
Hurrish  Chunder  Mocker jee  will  do 
it  at  hia  own  risk  and  peril." 
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GOBIND 

Chumdkb 
mookibjkb 

D00B0A> 
niBfAO 

Baboo.* 


nath.  Althongh  in  bis  written  etatemeni  the  ddfaDdant 
appai^ently  admits  that  be  was  present  on  that  occasion^  I  am 
disposed  to  think  that  the  defendant  himself  was  not  present, 
and  that  Ramnath  alone  was  present*  It  appears  to  me, 
however,  to  be  immaterial  whether  the  defendant  was  present 
or  not,  because  the  whole  transaction  relating  to  the  sale 
of  the  decree  was  eondncted  by  Ramnatb  alone  on  behalf 
of  the  defendant.  The  plaintiff  in  his  plaint  states  tbat  on 
going  to  the  defendant's  kothi  he  gave  notice  of  his  claim  as 
stated  in  the  plaint, — ^namely,  that  he  was  the  absolute  owner 
of  the  decree.  I  do  not  believe  his  claim  was  so  stated  to  Bam- 
nath.  The  defendant  in  the  8th  paragraph  of  his  written  state* 
ment  baa  made  a  very  fair  admission  of  what  took  place 
on  that  occasion  (1).  He  states  that  the  plaintiff  informed  his 
gomasta  that  ^' he,  the  plaintiff,  was  the  brother  of  the  said 
Hnrrish  Chnnder  Mookerjee,  and  as  such 'was  entitled  to  a 
share  in  the  cotisideration^money ;  and  that  he  mnsc  have  some 
of  the  money  which  was  to  be  paid  to  the  said  Hnrrish  Cfaiinder 
Ifookerjee  ;  and  threatened  that,  >f  he  did  not  give  some  of  the 
money,  he  would  raise  objections  to  the  sale  of  the  jadgmetit.^  I 
believe  that  that  statement  is  a  eorreot  statement  of  what  took 
place.  It  corresponds  exactly  with  the  subsequent  letter  of  the 
plaintiff's  solicitor  to  Mr.  Paliologus-  I  take  it  therefore  to  be 
the  fact  that  the  plaintiff,  on  that  occasion  only  claimed  a  share 
in  the  purchase  money,  and  that  he  did  not  object  to  the  sale 
itself  or  to  the  price  which  was  to  be  given.  If  so,  he  would 
not  be  entitled  to  set  aside  the  sale  except  that,  as  to  any  interest 


(1)  8bh  paragraph  of  the  written 
etatoment  of  the  defendant  Doorgai* 
persad  Baboo  :•— *'  On  the  9ih  or  10th 
of  tiie  said  month  of  Jnne,  the  plaintiff 
called  at  the  defendantV  lK)thi,  accom- 
panied by  Rftjcoomar  Banerjee.  This 
was  the  first  time  this  .defendant  or 
his  gomasta  ever  heard  of  the  plain- 
tiff ;  and  he  the  plaintiff  and  the  said 
Bajcoomar  Banerjee  then  stated  to 
the  said  gomasta  that  he,  the  plaintiff, 
was  the  brother  of  the  said  Hnrrish 
Chnnder  Mookerjee,  and  as  such  was 
entitled  to  a  share  in  the  consideration- 
money  i  and  that  he  most  hare  some 


of  the  money  which  was  to  he  paid  to* 
the  said  Hnrrish  Chnnder  Mookerjee  ; 
and  threatened  that,  if  he  did  not  stive 
some  of  the  money,  he  would  raise 
objections  to  the  sale  of  the  jndg^ 
ment.  The  defendant's  gomasta  then 
and  rthere  told  the  plaintiff  that  he 
wonld  not  gire  him  a  pice,  and  that, 
if  he  had  any  rights  in  the  matter,  he 
should  petition  the  Conrt,  and  suggested 
to  him  to  do  so,  and  tdd  him  that  the 
deed"  (of  assignment  to  the  defendant) 
*'  wis  not  signed,  which  however  asithis 
defendant  believes  the  plaintiff  weH 
knew    •    .    .      ' 


»> 
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whioh  he  might  have^  he  would  to   that  extent   be  entifcled  to       ^^^^ 
a  share  of  the  pnrchaee^moiiey  given  on  the  sale.  Gobino 

Now  the  defendant's  admission  in  paragraph  8  of  his  written  mo!^kb&im 
statement  is^  I  think  ^  snfficient  o£  itself  to  affect  him  with  notice.  v- 

^It  is  mmaterial  whether  the  plaintiff  claimed  on  that  occasion  to  ncBhAD 
be  absolutely  entitled  to  the  decree  or  only  to  a  share  in  the  Baboo. 
money,  tor  the  notice  would  be  sufficient  if  it  was  enough  to 
excite  attention  and  call  for  enquiry  on  the  part  of  the  defendant* 
In  one  case  it  wa^  held  that  notice  of  a  claimant  having  a  judg- 
ment or  warrant  of  attorney  affecting  the  estate  was  sufficient^ 
although  the  claimant  could  only  substantiate  his  claim  as  a 
mortgagee.  I  think  therefore  that  the  statement  in  paragraph  8 
of  the  defendant's  written  statement  is  suffii*ient  to  affect  him 
with  notice  of  the  plaintiff's  claim.  Therefore  the  question  arises 
did  the  defendant  properly  pursue  the  reasonable  enquiry  which 
he  was  bound  to  make  after  notice  ?  And  if  he  did  not^  whether 
such  reasonable  inquiry,  if  he  had  properly  pursued  it,  would 
have  led  him  to  discover  that  Hurrish  Chunder  was  not  the 
absolute  owner  of  the  decree  ?  It  appears  from  the  8th  parrgraph 
of  the  defendant's  written  statement  and  from  Mr.  Paliologus's 
letter  (1)»  that  both  the  defendant  and  Mr.  Paliologus  were 
pf  opinion  that  where  a  claimant  gave  notice  of  his  claim, 
the  purchaser  was  not  bound  to  make  any  enquiry  at  all,  but  it 
was  the  duty  of  the  claimant  to  establish  his  claim.  That 
appears  to  me  to  be  a  misconception  of  the  law.  An  intending 
purchaser  is  bound*  when  he  has  had  notice  given  him,  to  make 
reasonable  enquiry ;  and  if  he  does. not  do  so,  he  must  submit 
to  the  same  consequences  as  if  he  had  properly  made  the  enquiry. 
But,  on  the  other  hand,  I  think  that,  if  such  reasonable  enquiry 


(1)    The   material    portion  of   thU  for  the  last  three  or  four  days  aware 

letter,  .wfaioh  was    in    anawer    to    the  that  the  deed  hoe  not  been  oompletedi 

letter   written   hy   the    plaintiff's    at-  he  has  not  thought  fit  to  make   known 

torney  on  the  13th  June  1872,  was    as  his  claims  to  the  24-PerKannas'  Conrk 

follows.* — '*  I  believe  the  party    who  I  was  told    at  11    this  morning   that 

has  gone  to  yon  has  been  instigated  the  deed  woold  be  oomploted  to-day 

to  oppose  Hairish  Chander  Mookerjee,  at  the  24-Pergnnnas'    Coart,    which  I 

becaose  he  would  not  yield  to  certain  have   no    donbt    your    client  is    fully 

extortionate  demands    made   by   two  aware  of.    It  was  his   duty  to    have 

other  persons,  and  it  certainly  is  most  adopted    measures    before  the    proper 

strange  that,  although   1  have  reason  tribunal  to  prevent  it  if  he  really  baa 

to  beU?e  your  proseut  oU«nt  has  been  any  right  in  the  matter*" 


f 
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1874        would  sot  disclose  the  fact  of  the  claimant  having  any  interest, 
GoBiNo      the  purchaser  would  not  be   afFected  by  a  mere  statement  of  a 
MooMBjEi  P®^®°°  sriving  notice  that  he  claimed  an  interest  on  the  estate. 
•V         The  whole  of  the  proceedings   against  the  Chowdhrys  have  been 
PBB8AD      put  in  in  this  suib^  and    Mr.    Bonnerjee,  for    the  plaittiff,  has* 
argued  that  after  notice  had  been  given^  it   was  the  du^  of  the 
defendant  to  go  through  the   whole  of  these  proceedings;  and 
that  if  the  whole  of  the  proceedings  had  been  inspected,  it  would 
have  appeared  from  the  affidavits  which  were  filed  in  the  execu- 
tion proceedings  that  the  plaintiff  was  at  least  jointly  interested 
with  Hurrish  Ghunder  in  the    decree.     But    it  further    appears 
that  after  the  decree  had  been  transferred  from  this  Court  to  the 
24*Pt-rgunnas,  the  judgment-debtors  came  to  an  agreement  with 
the  decree-holder,    that  the  debt  should  be  taken  at  Bs.  13,000^ 
and  should  be  paid  by  instalments.    It  has  not  been  shown  to  me 

that  in  any  of  the  proceedings  subsequent  to  that  agreement  (ov 
in  the  agreement  itself)  there  is  any  statement  or  reference 
which  would  have  led  a  purchaser  to 'suppose  that  Hurrish  Chnn* 
der  was  not  the  absolute  owner  of  the  decree.  The  very  faot 
that  Hurrish  Chunder  alone  made  this  agreement  with  the 
mortgage-debtors  would  go  a  long  way  to  persuade  the  defend- 
ant that  Hurrish  Ohunder  was  alone  interested  in  the  decree. 
When  I  say  there  is  no  document  subsequent  to  the  agreement 
which  could  lead  a  purchaser  to  suppose  that  Hurrish  Chunder 
was  not  the  absolute  owner  of  the  decree ,  lam  not  sure  lam 
correct.  Execution  proceedings  were  taken  out  by  Hurrialk 
Ghunder  against  the  ChowdhVys,  who  put  in  a  petition  alleging 
among  other  grounds  why  Hurrish  Chunder  alone  should  not 
be  allowed  to  proceed  with  the  execution^  that  Hurrish  Chunder 
was  not  the  absolute  owner  of  the  decree^  but  that  he  was  a 
member  of  a  joint  family^  and  therefore  he  ought  not  to  be 
allowed  to  execute  the  decree  solely.  The  application  wen^ 
before  Mr.  Beaufort,  the  Judge  of  the  24-Pergunnas,  and  that 
part  of  the  application  was    dismissed   as  having    no  apparent 

show  of  reason.  The  allegation  apparently  was  not  supported 
by  any  evidence.  Against  that  order  a  petition  of  appeal  wag 
presented  to  this  Courts  and  that  also  was  dismissed.  If  those 
proceedings  took  place  after  the  agreement  with  the  ChowdhryB 
redacing  the  debt  to  Kst  13i000|  I  think  the  defendant  might 
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&irly  hitve  aoppoaed  ihafc  the  jadgmentrdebiiora  had  faoen  put  in       ^^ 
motion  by   the   brothers    of    the  decree*holder,    bat  u  theae      Qnmw 
'  allegations  were  in  no  way  substantiated,  he  might  have  naturally  y^^j^, 
considered  that  Horrish  Ghnnder  was  the  absolute  owner  o{  the     _  ^' 
decree*    I  do  not  think  that  the  plaiati£E's  mere  statement  that      fzuu^ 
he   was  entitled   to  part    of  the  purchase-moneys  rendered   it      *  ^^^^ 
neoessary  ftrthe  defendant  to  go  back  further  in  the  proeeeding^ 
than  the  agreement,  which  was  in  fsjst  a  sufficiept  starting  point 
•£   title»    If»  therefore,  the   defendant  had  made  the    enquiry, 
which,  after  the  notice  he  received,  he  ought  to  have  made,  there 
18  nothing  in  that  portion  of  the  record  which  he  was  reasonably 
hound  to  search  which  ^  would  have  led    him  to    suppo^   tha(p 
Uurrish  Qhunder  was  not  the  absojute  owner  of  the  decree.    Bujb 
the  defenda];it   did  not  confine  himself   to  the  proceedings  iii 
Court,    Kamnatb  has    said  that  he  made  enquiry  of  Hurri^I^ 
Ghnnder    as   to  the    claim  of    G-obind  Qhunder,  and  Hurrish 
Chunder  assored  him  that  he  and   G-obind  Ghnnder    werp    then, 

fuid  had  been  long,  separate,  and  that  this  decree  ^as  the  absQ^ 
lute  property  of  Hurrish  Ghnnder.    He   further  says,  tiiat   he 

enquired  of  Kally  Baboo,  the  vakeel  who  acted  for  Hurrish 
Chunder  in  the  proceedings  in  the  Court  of  the  24-Pergunnas, 
pnd  that  Kalee  Baboo,told  him  that  Hurrish  Chunder  was  tha 
lUaisplute  owner  of  this  decree.  I  thick  these  were  all  the 
fenquiries  which  the  defendant  was  reasonably  bound  ,to  make* 
Xt  would  be  ioipossible  to  carry  on  the  affairs  of  the  world^  i| 
transactions  of  this  kii^d  were  not  allowed  to  be  completed  after 
such  enquiries  as  these.  I  think,  therefore,  thai  the  dafendan^; 
must  be  treated  in  the  sape  manner  as  if  he  had  searched  the 
proceedings,  and,  being  so  treated,  that  he  must  be  considered  as 
a  purchaser  for  valuable  consideration  without  notice. 

There  is  one  part  of  the  plaintiff's  case  which  I  cannot  pass 
over.  The  plaintiff's  own  case  is  that  he  and  Hurrish  Chunder 
and  his  brothers  were  all  members  of  a  joint  family  living 
together  in  the  same  hoose.  He  admits  that  Hurrish  Chunder 
femaiaed  ^u  inhabitant  of  the  house  for  a  period  of  six  months 
after  the  .decree  was  spld.  It  b  ecame  necessary,  in  order  to 
prove  the  suryice  of  the  summons  on  Hurrish  Chunder^  to  show 

.^hi^t    the   family-house   was   the   dwelling-house   of   Hurrish 
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1R74       Chmicler  at  Uie  time  when    th6  plaint  was  filed.    No  qoestioa 

OoBivD      whatever  was  pat    to  the  plaintiff  throu  ghont  this  case  whetlier 

W^B  ^^  ^^^  Harrish  Chnnder  for  his  share  of  the  Rs.  9,000.    The 

V,         only  question  put  to    him  was  whether  or  not   he  had  been  paid 

^uuD     ^^y  share  by  Harrish  Ghander.    If  it  was  the   fact    that,  after 

BAfi09.      reoeiying   Rs.  9,000^    Harrish  Chunder  proceeded  to  his  native 

villagei  and  came  and  resided  in  the  house  in  which  Che  plaintiff 

lived,    and  the  plaintiff  knew,  as  he  must  have   known,  that  the 

sale  had  been   completed,  I  think  that  the  plaintiff  was  bound  to 

show    that  he   had  taken   some  steps  to    enquire    o!    Harrish 

Chander  how  the  purchase-money  was  applied.     The  fact    that 

no  evidence  was   given  to  show    that  he  jnade   any  enquiry  of 

Harrish    Ghander,  is  sufficient  to  taint  the  plaintiff's-  case  with 

suspicion.     Under  these    circumstances,  I  think  the  suit   should 

be   dismissed    altogether.     The  plaintiff  will    pay  the   costs  of 

Doorgapersad  on  scale  No.  2* 

There  is  one  other  circumstance  in  the  case  which  I  mast 
notice.  Both  in  his  plaint  and  in  his  evidence,  the  plaintiff  has 
alleged  that  the  reason  why  he  took  no  proceedings  to  stay  the 
sale  of  the  decree  was  because  Ramnath'  had  promised  he 
would  not  proceed  with  the  sale.  The  evidence  of  his  brothers 
is  directly  contradictory  of  that.  They  say  that  on  the  occasion 
of  their  visit  to  Bamnath,  Bamnath  said  '^I  will  proceed* with 
the  sale  even  if  I  throw  the  money  into  the  river."  And  I 
consider  it  proved  therefore  that  Ramnath  made  no  promise 
by  which  the  plaintiff  was  misled  or  deceived. 

From  this  judgment  the  plaintiff  appealed. 

Mr.  Montriou  and  Mr, Bonnerjee  for  the  appellant. 

Mr.  Lowe  and  Mr.  Evans  for  the  respondent  Doorgapersad 
Baboo. 

The  okher  respondents  did  not  appear. 

Mr,  Mon^rum.-— The  learned  Judge  found  that  the  respondent 
had  sufficient  notice  of  the  appellant's  interests,  and  was  wrong 
in  holding  that  he  had  made  all  the  enquiries  he  was  bound  to 
make.  The   respondent    knew   that  Hurrish  .  Chunder  was  ik 
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niettiber  of  a  Hmda  family,  and  therefore  if  he  bonght  without^     W4 
making  enquiry  he  did  so  at  his  peril.  Gobimb 

Ghukdxs 

Mr.  Efians  for  the  respondent  contended  that  the  notice  of  his  2Cookjbb»i 
interest  given  by  the  appellant  was  insufficient,     He  cited  Shaw     j^^^q^^ 
v^  Faster  (1)  and  Jolland  v.  Stainhridge  (2).  PsaMiiD 

Mr.  M&ntriau  in  reply. 

Our.  adv.  tmU. 

Couch,  C.J. — The  plaintiff  in  this  suit  and  the  second  and 
following  defendants,  except  the  last,  are  the  sons  of  Goluek 
Chunder  Mookerjee,  who  died  about  the  year  1858,  leaving  the 
plaintiff  and  those  defendants  and  another  son  Okhoy  Coomar 
Mookerjee  surviving  him ;  and  the  last  defendant  is  the 
widow  of  Okhoy  Coomar  Mookerjee,  who  died  about  the  year 
1864.  It  appears  that  in  December  1842,  three  persons,  named 
Roy  Bykuntonath  Chowdhry,*  Roy  Mothoornath  Chowdhry* 
and  Roy  Preonath  Chowdhry,  executed  a  bond  and  warrant 
of  attorney  to  confess  judgment  |in  the  Supreme  Court  at 
Calcutta,  the  bond  and  warrant  of  attorney  being  in  the  names 
of  the  defendant  Htirrish  Chunder  Mookerjee,  and  a  person 
named  Edward  Hilder,  who  was  called   a  jurisdiction   trustee, 

and  who  h9>s  since  died.  They  were  given  to  secure  the  pay- 
ment of  Rs.  14,006,  with  interest  at  12  per  cent.,  and  a  judgment 
was  entered  up  upon  the  warrant  of  attorney  in  the  Supreme 
Court  on  the  2l8t  of  November  1843  for  Rs.  28,001.  The 
judgment-debtors  having  died,  the  last  in  November  1868,  pro- 
ceedings were  taken  to  revive  the  judgment  against  their 
representatives.  This  having  been  done,  and  there  apparently 
being  no  property  within  the  jurisdiction  of  the  Supreme  Court 
upon  which  execution  could  be  had  of  the  judgment,  the  usual 
^certificate  was  transmitted  to  the  Judge  of  the  Court  of  the 
24-Pergunnas,  in  order  that  execution  might  be  had  by  that 
Cojnrt.  An  agreenient  appears  to  have  been  entered  into— by 
whom  authorized  it  is  not  I  think  clear,  but  at  least  it  has  been 
recognized  as  a  binding  agreement  between  the  judgment- 
creditor  and  the  representatives— that  part  of  the  money  due  on 

(1)  L.  R„  5  H.  L.,  32L  (2)  3;Tes.,  478. 
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^^^  tbo  jfidgmeiit  shoald  be  r«mitted^  and  tbe  remaind^  paid  by 
Ck>MK«  instalments.  This  being  the  state  of  things,  the  defendant 
I^^^^^Hnrrish  Chnnder  Mookerjee  entered  into  negotiations  witb 
^*  the  manager  of  the  business  of  the  first  defendaati  Doorga- 
pnttAD*  persad  Baboo^  for  the  sale  to  tbe  first  defendant  of  the  mbn^j 
^Tioo,  secured  by  the  judgment.  And  the  case  of  the  plaintifP  is  that^ 
pending  the  negotiation  and  before  the  transfer  of  the  judgment 
or  ord^  for  ezeoution  had  been  effected  in  the  Court  at  AliporOj^ 
the  defendant  received  notice  from  the  plaintiff  that  he  was 
interested  iti  it,  and  that  Hurrisb  Ghunder  wad  flot  the  sole 
owner  of  the  money  secured  by  it,  but  was  a  trustee  for  the 
plaintiff,  and  apparently  also  for  other  members  of  the  jfamily. 
It  is  uncertain  upon  the  evidence  what  is  the  precise  notice 
which  was  given  by  the  plaintiff.  I  do  not  refer  to  the 
attorney's  letter,  because  it  is  possible  that  it  was  not  oommuni- 
Ga)»d  i£i  time  to  have  the  effect  of  a  notice.  But,  on  the  other 
evidebce,  I  think  it  is  clear  that  the  plaintiff  did  give  to  Sam- 
nath,  the  defendant's  agent  or  manager,  notice  that  he  was 
interested  in  the  money.  His  own  statement  as  to  what  notice 
he  gave  differs  from  that  of  his  'witnesses.  Whatever  he  did 
tell  Bamnath,  I  think  it  is  clear  that  it  was  sufficient  to  oblige 
Hamnath,  who  must  be  taken  as  representing  the  defendant, 
to  enquire  as  to  what  interest  the  plaintiff  had.  Tbe  general 
rule  is  that,  if  a  person  knows  that  another  has  or  claims  an 
interest  in  property  for  which  he  is  dealing,  he  is  bound  to 
enquire  what  that  interest  is  ;  and  if  he  omits  to  do  so  he  will 
be  bound  although  the  notice  was  inaccurate  as  to  the  parti- 
culars or  extent  of  such  interest.  This  is  stated  by  Mr.  Dart 
in  his  work  on  Vendors  and  purchasers,  p.  794,  quoting  as  hia 
authority,  Oihaon  v.  Ingo  (1). 

The  evidence  in  this  case,  although  not  altogether  oonsisteat^ 
shows  that  enough  was  done  to  bring  the  first  defendant  withi« 
the  o{)eration  of  this  rule.  The  effect  of  the  notice  is  that  the 
purchaser  is  bound  to  the  same  extent  and  in  the  same  manner 
as  the  person  was  of  whom  he  purchased.  So  that  the  first 
defendant  would  be  bound  to  the  same  extent  and  in  the  same 
manner  as  Hurrish  Chunder  was,  if  he  omitted    to  make  the 

(1)6  Hare,  124. 
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eoqairy.    Did  he  then  make  such  an  enquiry  as  be  was  bound  to 

.  make^  and  as  would  prevent    the  operation  of  the  rale  7    Tjiere 

are    no    donbt    some    oases   in    which   an  enquiry    might  be 

ttuffedieni.  The  Loi^  Ohaneellor,  in  Txm^  v.  Smith  (1) 
says  there  might  be  a  case  where  the  information  coming 
fr^om  the  vendor  and  being  of  snch  a  natare  that  the  int4»ndtn  g 
purishaser  Was  bona  fide  mMed  by  it,  he  wonid  not  be  bound  by 
Che  tnrie.  But  here  we  have  nob  a  case  of  that  description. 
Tbd  notice  of  the  plaintiff's  interest  came,  not  from  the  vendor 
Hiirrish  Chnnder,  bnt  from  the  plaintiff  htmseli  What  then  was 
the  enqmry  which  Ramnath,  representing  the  first  defendant, 
lliotight  proper  to  make  F  We  mast  assame  that  at  least  he  was 
jtifbrmed  that  tlie  plaintiff  and  Harrish  Chnnderi  the  person  in 
who&&  name  the  judgment  was,  were  members  of  a  Hinda 
fatnily,  andwete  btothets.  He  mast  also  be  tagen  to  have 
kt)6wn  the  presumption  of  Hindn  law  which  I  will  refer  to 
presently.  With  this  knowledge  be  enqaires,    acoording  to    the 

evidence,  of  two  persons.  One  was  the  vakeel,  who  was  employed 
in  the  ezecation '  proceedings  in  the  Alipore  Conrt,  bnt  who 
ootfld  not  be  expected  to  know  anything  ri  thfe  original  transao* 
tiom  ti  the  )>ond  and  winrvant  of  attorney;  that  took  •  place 
tnaay  years  before.  TJiere  ia  nothing  to  show  that  the  vakeel 
•would  know  ^anything  mooe  than  what  he  oonld  gather  from  the  ' 
proceedings  that  were  pat  into  his  bauds  for  obtaining  ezecvtioa 
upon  the  judgxuf  ut  iu  the  suit  in  which  Uurrish  Chunder  was  the 
plaintiff  and  f^pparently  the  person  entitled  to  ti^e  moneys  The 
yakeel  might  have  told  him  t)iat  the  plaintiff  and  Hnrrish  Ohonder 
were  brothers  and  members  of  a  Hindu  family.  The  other  perwa 
of  whom.  Baumath  enqoird  is  the  vendor  himself,  Harris]^ 
Chunder.  Of  course,  an  enquiry  of  Harrish  Chunder  whether  the 
plaintiff's  elaim  was  founded  in  truth  or  not  would  be  useless^ 
because,  being  about  to  sell  the  judgment  as  his  own  property, 
he  was  not  likely,  to  tell  the  intending  purchaser  that  it  was  not 
hiSy  or  that  other  persons  were  interested  iu  it.  It  cannot  be  said 
that  there  wi^t  such  an  enquiry  as  was  sufficient,  supposing  any 
euqoixy  would  in  such  a  case  as  this  be  sufficient  to  prevent  the 
defendant  from  being  bound.    £  am  not  aware  of  any  authority, 

(l)lPUllip8,24S,  atp.26a. 
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lf?74        and  I  have  not  been  able  to  find  any^  that  where  a  notice  coiaea, 

GoBiND      &3  tfhis  notice  did,  from  the  person  who  claims  an  interest  in  th^ 
OHnNDRa^  property,  the  purchaser   can  discharge    himself  from    liability^ 
V.         supposing'  it  is  afterwards  proved  that  the   person  really  had  an 

Pimad'    inteJp^t  in  the  property.  •. 

Baboo.  J  have  said  that  the  defendant  must  be  taken  to  b^ve  knows 
what  is  the  pre&nmption  of  Hindu  law.  That  is  elated  by  the 
Judicial  Committee  of  tbe  Privy  Council  for  the  first  time^  as  far 
as  I  am  aware,  in  Luadmon^  Bona  Sadasew  v.  llullar  Bam 
Bajee  (1).  Their  Lordships  there  decided  that  in  a  snit  for  ihp 
division  of  tbe  property  of  an  undivided  Hinda  family^  the 
whole  of  the  property  of  each  individual  ia  pr^umed  to  balonj^ 
to  tbe  common  stock,  and  it  lies  upon  the  party  who  wishes  tp 
QKoef^  any  of  it  from  the  division,  to  prove  that  it,  conies  within 
one  of  the  exceptions  recognized  by  the  Hindu  law.  The  suife 
was  by  a  person  eUiming  (o  be  entitled  to  a  shai:e  of  ihe  pro- 
.perty  as  family  .property.  And  it  was  an  appeal  from  a  decir 
«ion  of  Mr.  Monotstewart  Elphinstoiie  when  ,he  was  CLoveimor 
.of  Sombay,  to  i^hom  an  appeal  was  then  allowed.  It  is  stated 
that  the  girounda  upojn  which  tbe  claim  wa«  loonded  Wierej  thai 
''by  tbe  Hindu  }aw  until  a  divisioB  of  a  joint  pcoperty  or 
inheritance  from  the  father  is  efEeetod  between  tbe  membevs^f 
'  a  famdly,  the  acquired  iortnne  of  each  member  falls  into  and 
belooigs  to  the  common  stock,  and  is  di visible. aoeorc^nglyJ^ 

Sir  James  Oohile,  in  Sreemuthf  Jt$do0monee  Daa^e^  v.  €hmg€^ 
dhur  SBal  (2),  which  is  quoted  in  Baboo  Sbamachttm  Sircar's 
Yyavastha  Darpana,  521,  at  near  the  end  of  his  judgment,  says  r— 
^'The  question  is  always  one  of  fiict,  though  a  fact  determinable 
in  the  absence  of  evidence  strong  enough|to  i^ut  thepresmnption 
iy  the  legal  presumption  that  the  property  is  joint.^^  There  is  also 
B  decision  of  the  Sudder  Court— Oour  Ohtmder  Bat  v.  Bnriah 
(Shunder  Bai  (3)— to  the  same  effect.  It  was  there  held  that,  in 
the  case  of  an  undivided  Hindu  family,  their  acquisitions  will 
be  presumed  to  have  been  joint  till  proved  otherwise — 'the  ofivs 
probandi  resting  with  the  party  claiming  exclusive  right.  These 
cases  were  not  quoted   by  me  in  Tarruck    Chunder    Poddat  v. 

• 

(1)  2  £napp,  60.         .       (2)  X  Boul.,  600.  (3)  4  Sel.  Rep.,  162. 
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Jbduhwr  ChtMder  Koondoo  (!)•    I  did  nob  con&ddar  it  necessary  ^^74 

then  to  refer  to  all  the  decisions  on  thisqueation,  there  being  the  Gobind 

'judgments    of    the  Privy    Council  which  I   qnoted.     The  cases  i^^kmjkm 

which  I    bare  noir-  quoted  may  be  added  to    them,  and    it    is  v. 

Hiinecessary  in  this  case  to  quote  again  the  decisions  of  the  Privy  ^^^j^ 

Council  which  were  quoted  in  the  former  case.    But  there  is  one  Bammk 
ease  which  It  is  nec^sary  to  notice.    Foiitifex,  J.,  in  a  recent 
judgment  in  Dmonmth  Shaw  ▼•  HurrynarainJShavo  (2)  refers  to 
the  case  of  Umrithnath  Gkowdhry  v.  Oawremuth    Chotodhry  (S) 

auc(  «ays^  that  ''it  was  an  appeal  from  the  unreported  decision  of 
Kemp  and  t'nndit,  33.,  who  had  held  thai  in  that  case  the  mere 
fact  ef  commensality  was  not  sufficient  evidence  of  the  being 
]  oint  in  estate/ and  that  it  was  necessary  to  ascertain  whether 
th  e  nucleus  of  the  estate  was  origiaally  joint  or  separate :  and 
although  the  Judicial  Committee  did  not  go  strictly  into  the 
question 9  they  say  at  p.  550 :— ''Both  these  oases  of  family  and  ' 
local  custom^  the  burden  of  wlich  was  entirely  on  the  defendant, 
have  failed,  and  that  brings  it  back  to  the  case  which  the 
plaintiffs  below  had  to  provci— -that  is,  the  simple  fact  that  this 
was  ancestral  property  ef  their  common  grandfather.  That 
being  so,  and  it  being  substantially  admitted  that  there  was  no 
btker  sosirce  from  Which  the  acquisition  could  be  made,  the 
decree  of  the  Coilrfc  below  seems  to  their  Lordships  to  be  right*' " 
'  The  learned  Judge  then  says :— >^^If  the  true  doctrine  is  that  an 
Mtate  conveyed  to  an  individual  member  ot  a  family  will,  in 
the  absAoe  of  proof  to  the  contrary,  be  presumed  to  be  joint 
with  out  any  evidence  of  a  nuclens  of  joint  property,  then  it  is 
difficult  .to  understand  why  the  Judicial  Committee  should  have 
relied  on  a  substantial  admission.'^ 

I  agree  that  if  we  had  no  other  judgment  on  this  subject  than 
the  passage  which  is  quoted  by  Pontifex,  J.,  it  might  be 
eupposed  that  their  Lordships  thought  it  was  necessary  that 
there  should  be  some  evidence  of  a  nucleus  of  joint  property. 
But  we  mast  look  at  the  other  judgments  of  the  Judicial  Com- 
mitter and  I  cannot  from  this  passage  infer  that  their  Lordships 
intended  to  lay  down  a  rule  opposed  to  what  had  been  laid  down 

(1)  11  B.  L.  B.,  193.  (2)  12  B,  L.  E.,  349. 

(3)  13  Moore's  I  A.,  642 ;  S.  C,  6  6.  L.  B.,  232. 


f 


350 


BENGAL  LAW  REPORTS. 


[VOL.  XIV. 


1874 


GOBIND 

Ghundbb 
MoorsHJEi 

V. 
D00B04* 

Pbrsad 
Baboo* 


and  acted  upon  by  them  in  various  cases.  All  that  it  amounts 
to  is  that  there  bein^  this  admission,  their  Lordships  thought  it 
strongly  supported  the  presumption.  In  many  ca^es^  probably ' 
in  mostf  there  are  facts  in  evidence  which  support  the  preB«mp-» 
tion  jbnt  it  does  not  follow  from  this  that  the  presumption  19 
not  to  have  effect  in  the  absence  of  any  such  evidMioe-  ^    ' 

In  these  decisions  I  do  not  find  it  anywhere  ItM  dowu  that 
the  plaintiff  need  .give  sny  other  evidence  than  that  there  ia 
an  undivided  Hiimu  family.  The  presumption  then  *  applies* 
Nor  need  he  in  fact  give  evidence  that  tiie  family  is  undivided, 
although  it  is  advisable  to  give  it  when  it  is  possible  to  do  so  / 
and  so  it  is  to  g^ve  evidence  that  there  was  family  property 
from  which  the  acquisition  could  be  made  in  antipipation  of 
evidence  that  may  be  given  to  rebut  the  presumption,  Itia 
laid  down  by  the  Judicial  Oommittee  in  Ne$lkryito  Del^ 
Burmono  v  Beer  Chunder  ThaJcoor  (I),  and  the  same  doctrine 
is  stated  in  Strange's  Hindu  Law,  that  presumbly  every 
Hindu  family  is  joint  in  food,  worship,  and  estate.  This  is  the 
presumption,  but  of  course  the  evidence  may  rebut  it,  and  may 
throw  upon  the  person  who  asserts  that  the  family  is  joint  the 
necessity  of  givifig  some  proof  of  it. 

Therefore  it  appears  to  me  that  the  first  defendant  was  fixed 
with  such  a  knowledge  as  showed  that  at  least  the  plaintiff 
wss  entitled  to  a  share  of  this  property ;  that  it  was  property  * 
which  Hurrish  Chunder  was  not  entitled  te  deal  with  as 
solely  his  own,  because  no  facts  appeared  or  were  proved  whic(h 
ehow  that  Hurrish  Chunder  was  so  entitled. 

Then  the  question  is  what  decree  ought  to  be  made  in  this 
case.  The  plaintiff  put  forward  a  case  which  is  not  proved. 
His  case  was  that  the  money  was  his  own,  and  that  Hurrish 
Chunder  was  not  representing  the  joint  family,  but  was  representr 
ing  the  plaintiff  only.  He  has  failed  to  prove  this,  and  he  is 
not  entitled  to  the  decree,  which  he  asks  for  in  the  prayer  of 
the  plaint,  that  he  should  be  declared  entitled  to  the  whole  of 
the  property.  But  he  has,  I  think,  established  a  case  in  which, 
upon  this  plaint  and  the  general  prayer  for' relief,  he  is  entitled 
to  a  decree.    The  plainliiff  enbstantially  claimpt   tp  be  interested 


<1)  12  Mooi^*8  L  A,i  523 » 8eei>.540» 
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ID  the  property^  and  that  appears  upon  the  evidence  to  be  true. 
'He  made  defendants  the  other  members  of  the  family,  besides 
Hnrrish  Chander,  who  would  be  entitled  to  shares.  Two  of  them 
appeared  and  pat  in  a  written  statement  and  were  examined  as 
witnesses,  and  they  did  not  dispnte  the  right  of  plaintiff  to 
receive  the  %noney.  They  admitted  that  some  arrangement  was 
made  with  the  various  members  of  the  family  by  which  the 
plaintiff  was  to  receive  the  money  and  it  was  to  be  divided  in  a 
oertain  way.  The  other  defendants  have  not  appeared,  and  da 
not  dispute  the  right  of  the  plaintiff  to  receive  their  shares.  I 
therefore  think  that  the  decree,  which  we  should  make,  after 
reversing  the  decree  of  Pontifex,  'J.,  id  a  decree  declar- 
ing that  the  first  defendant  is  a  trustee  for  the  plaintiff,  and 
for  the  other  defendants  except  Hurrish  Chunder,  of  their 
shares  of  what  may  be  recovered  upon  the  judgment,  and  that 
the  shares  of  all  of  them,  except  Hurrish  Chunder,  be  paid  to 
the  plaintiffs  If  any  application  should  be  made  to  us  for  the 
appiontment  of  a  receiver,  we  can  entertain  it,  and  we  need  not; 
appoint  a  receiver  now.  We  shall  make  a  decree  in  the 
terms  I  have  stated.  The  appellant  will  have  the  costs  of  this 
appeal  on  scale  No.  2.  The  parties  will  pay  their  own  costs  of 
the  suit  on  the  same  scale. 
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GOBIKD 

Ghvndbb 
mookbbjsb 

DOOBGA* 
PXBBAD 

Bajboo. 


Macphbbson,  J. — I  also  think  that  this  decree  ought  to  be 
reversed.  The  purchaser  unquestionably  had  notice  that  the 
plaintiff  claimed  a  beneficial  interest  in  this  fund,  and  that  he 
objected  to  the  sale,  and  there  was  the  presumption  of  Hindu 
law  in  favor  of  his  having  a  beneficial  interest  in  it.  Having 
that  notice,  the  purchaser  chose  to  go  on  and  to  complete  the 
transaction  without  really  making  any  substantial  enquiry  in 
the  matter.  Under  such  circumstances,  it  appears  to  me  clear 
that  the  purchaser  took  no  more  than  the  interest  of  Hurrish 
Chunder,  his  vendor,  and  therefore  that  the  plaintiff  is   entitled 

to  the  decree  proposed  to  be  made. 

Appeal  allowed. 

Attorney  for  the  appellant:  Baboo  Denonath  Bose, 

Attorney    for    the  respondent  Doorgapersad  Baboo:    Mr; 

Faliologu9» 
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1875 
Manrch  3. 


Before  Mr.  JuHice  Maopheram,  Qffg.  Chief,  Juitice,  and  Mr.  Jiuike 

Pontifex.  * 

W.  MORAN  AND  oTHBKs  (Dbfendantbjv.THB  river  steam  NAVIGA- 

TION  COMPANY  (PlaintiS'jfb). 

« 

Interim  Injunction— Ooniradieiary  Affidavits ^Buit for  SpecijUi  Perform^ 
wnce—ItrepardbU  Injury-^Lettere  Paient,  1862  #*  1865- -4ci  VIII  of 
1859,  68.  92  ^  94t^Appealable  Order. 

The   plaintiffg   being    in  powesaion  of    a  certain  mnd  dock  nsed  for  docking 
and  reparing   Tesaels.  and    being  threatened  by  the    defendants    with  a   anit  to 
eject   them  therefrom,    sned  for  gpecifio  performance  of   an  alleged    agreement 
between    themselves  and    the  defendants,  under    which    they  were,  on  certain 
terms,  entitled  to    the  use  and  occupation    of    the  dock    until  the   repairs    of 
two    of    their   Tessels  were  completed  ;     and  for   an  injunction  to  restrain  the 
defendants  from  ejecting  them  until  the  completion  of    the   repairs.    In  support 
of     an    application  for      an  interim   injanction  to  restrain  the  defendants  from 
taking  proceedings    to  eject  the    plaintiffs  until  their  suit  had   been  heard,    the 
aflSdavits  of  the  plaintiffs  stoted  that  on  the  faith  of  the  agreement  one  of  their 
steamers  had     been    docked  and     taken  to  pieces;     that     the  repairs     could 
not     be  finished  for  a     considerable     time,  and     that  the  Tessel    could  not  b« 
removed     from  the  dock,     without  great     loss  and  irreparable  injary  to  them* 
The  affidavits  of  the  defendants  denied     the  making  of  the  agreement     alleged ' 
by  the      plaintiffs,  and  set  forth  another  agreement,  under     which  they  alleged 
the  plaintiffs  had  been    in  possession  of  the  dock,      and  which  agreement  having 
come  to  an  end  they  wore  entitled     to  eject  the  plaintiffs ;    they    did   not  deny 
the  loss  to  the  plaintiffs  which  would  be  the  result  of  moving  the     vessel  before, 
the    repairs  were  completed,  nor  did  they  allege  any  delay  in  making  the  repairs 
but  they  submitted  that  such  loss  would  be  the     consequence  of     the  plaintiffs' 
own  act  in  docking    their  vessel  without    any  final  agreement  having  been  come 
to  between  the  parties.    The  dock   was  situated  in  the  district   of   Hooghly, 
and  the  defendants'  suit  for  possession,  unless  transferred  to  the   High  Court 
would  be  tried  in  the  Hooghly  Court.    There  were  facts  which  in  the  opinion 
of  the  Court  went  to  show   that  the    plaintiffs  had   acted   bond  fide.    Eeld, 
(per  Markby,  J.)  on  the  above  facts  that  inasmuch  as  the  plaintiffs'  statementa 
if  true  raised   a  fair  and  'substantial  question  for  decision  as   to  the  rights 
of  the  parties,  and  looking  to  the  inconvenience  of  allowing  the  same  matter 
to  be  litigated  simultaneously  in  different  Courts  between  the  same  parties,  th^ 
plaintiffs  were  entitled  to  an  interim  injanction  restraining  the  defendants  from 
bringing  their  suit,  until  the  plaintffs*  suit  was  heard. 

Smble.—^n  interim  injunction   may  isane    although   there   ie  a  oontndio- 
tion  on  the  facts. 
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On  appeal  the  Court  was  of  opinion  that,  under  the  ciroamgtances,  there  was         1875 
.»n    equity  which    entitled  the   plaintiffs    to  he    kept  in  quiet  and    nndistarhed       -.  "^ 

poflfleBsion  of  the   dock  until  the    repurs  were  completed  i   and}   confirmed  the  y, 

cnrder  for  anjtn/mm  injunction,   hut  modified  it  hy    restraining  the  defendantB  Bivbr  Stiam 
not  from  bringing  their  suit,  hot  merely  from  executing  any  decree  they  might   -Navigation 
obAin  therein  until  the  plaintiffs   should  hare  had  a  reasonable    time  to   com- 
plete the  repass  of  their  Tessel. 

Alihomgh  by  the  Letters  Patent  of  1865,  the  provisions  of  Act  YIII  of  1859 
were  not  ezpresjsly  made  applicable  to  the  High  Court,  as  was  done  by  the 
Letiers  Patent  of  1862, — semhle — the  order  granting  the  injanction  was 
nn  order  under  8.  02,    Act  VIII    of  1859,    and  therefore   an  appeal  lay  under 

Appsal    from    an  order  of  Markby,  J.,    dated  the  19th    of 
Febmary  1875^  granting  an  ad  interiin  injanction. 

The    plaintiffs  brought  a  suit  for  specific   performance  of  an 

agreement,  which  they    alleged  was  entered  into  between  them 

and  the  defendants,  nnder  which  they  were,  on*  payment    of  a 

certain  tent,  entitled  to  the  use  and  occupation  of  a  certain  mud 

dock  for  the  repair   of  two  of  their  vessels,  and  from  which  the 

defendants  had  threatened  to  eject  them  whilst  they  were  making 

such  repairs.    The   defendants  being  about  to  take  proceedings 

in   the    Hooghly  Court   to  recover  possession  of  the  dock,  th^ 

'  plaintiffs  applied    for  an    ad  interim  injunction  to  restrain   the 

defendants  from  taking  such  proceeding8,pending  the  decision  of 

the  present  suit,  and  from  taking  any  other  steps  to  interfere  with 

the  plaintiflb*  possession  of  the    dock 'until  the  repairs  in  course 
of  being  executed  were  completed.. 

The  material  facts  in  support  of  the  application  were  stated 
to  the  following  effect  in  an  affidavit  of  John  Mackinnon,  a 
member  of  the  firm  of  Macneill  and  Co.,  the  agents  and 
managers  in  India  of  the  plaintiff-Company ;  that  the  dock 
formerly  belonged  to  other  owners  than  the  defendants,  and 
previobs  to  1873  the  plaintiffs  had  been  in  occupation  of  it  at  a 
monthly  rent  of  Rs.  100;  that  in  August  187?  two  of  the 
plaintiffs'  steamers  the  Burmah  and  the  Nepal  were  in  need  of 
repairs,  and  one  John  Ritchie,  the  superintendent  engineer  in 
the  plaintiffs'  service,  being  authorized  in  that  behalf  by  John' 
Mackinnon,  entered  into  negotiations  with  the  defendants,  who 
at  that  time  were  owners  of  the  dock^  for  the  use  and  oecapatiooi 
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l^i       thereof  to  carry  out  the  necessary  repairs ;   that  it  was  motnally 
MoBAN      agreed  between  John  Ritchie   and  James   Mnrdock,    one  of  tho. 
Riv«b'  St«am  d©f®^^^*°*8,  that  the  plaintiffs  should  have    such  use  and  occnpa- 
Natioatiom  tion    at  a  reasonable    charge    for   the  purpose  of    docking  and 
repairing  their  two  steamers  until  such  repairs  were  completddj 
and  on    the  faith  of  such  agreement,    the  plaintiffs  pntered  into 
possession  of  the  dock ;  that  no  definite  sum  was  then   fixed  as 
the    rent  of    the  dock,    but    the    defendants   were    aware    of 
what    the    plaintiffs    had   previously  paid ;    that  the    steamer 
Burmah  was  docked  in  October  1873  and  taken  to  pieces  for  tibo 
the  purpose  of  being  repaired ;    and»   while  the  repairs  were  in 
course  of  being  made,  the  defendants  on  31st  January  1874  sent 
n  notice  by  letter  to  the  plaintiffs  that  their  charge  for  the  dock 
would  be  Bs.  200  per  month  during  the  term  of  one  year  after 
15th    February    1874,  but   they  did  not  then    intimate    to  the 
plaintiffs  that  they  would  not  be    allowed  to  have  the  use  of  the 
dock  until  the.  completion  of  the  reparis  in  case  the  repairs  were 
not  completed  within  the  term  of  one  year  from  February  1874, 
nor  did  the  plaintiffs  suppose  that    the  defendants   intended  by 
their  notice  of  31st  January  1874   to  claim  to  have  the  right  of 
ejecting    the  plaintiffs   from    possession    of  the    dook  on  15th 
February  1875  ;  that  the  repairs  of  the  Burmah  were  oompleted, 
and  the  steamer  was  taken  from  the  dock  ob  31s£  May  1874,  but  • 
the  Nepal   could  not  be    then  docked,    the  dock  at  that  seaaou 
being  flooded  because  of  the  rains ;  that  on  26th    October  1874 
the  Nepal  was    docked,  and  subsequently   taken  to  pieces  for 
repaire  without  any  objection  by  the  defendants :  that  while  the 
repairs  were    being  made,  in    December  1874,    the  defendants 
informed   the    plaintiffs  that    they    would    not  be    permitted 
to  remain  iu  occupation  of  the  dock  after  15th    February  1875 
unless    they  took  a    lease    thereof  tor  ten  years  at    Rs.  500  a 
month,  afterwards  reduced  to  Rs.  400  a  month,  which  the  plaint* 
iffs  considered  an  exorbitant  demand ;   that  the  plaintiffs  could 
not  remove    the  steamer  from    the  dock  until   the  repairs  were 
completed,  except  at  a  very  great  expence;  that  the  repairs  were 
not  be  completed  until  June  1875;    that   the    plaintiffs    ha^d 
offered  to  pay  Bs.    500  a  month    for  the   dook  until  the  repsifs 
were  finished,but  the  defendants  would  not  agree  to  tiiose  terms  ; 
bat  in  violation  of  the  agreement  between  them  threatened  t}ie 
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plaintiffs  with  proceedings  to  eject  them  from  possession  of  the        '^^^ 
dock  ;  and  that  if  the  defendants  should  succeed  in  turning  them      Moban 
out,  the  result  to  them  would  be  great  and    irreparable  injury,  r,vbr%tbaii 
whereas  no  loss  would  accrue  to  the  defendants  by  the  plaintiffs  Navwation 
^ing  permitted  to  remain  in  occupation  of  the  dock  until  the 
repairs  of  4heir  steamer  were  completed. 

An  affidavit  of  John  Ritchie  was   also   filed   in    support   of 
the  application. 

The  affidavit  of  James  Murdoch,  one  of  the  defendants,  denied 
that  the  agreement  alleged  by  the  plaintiffs  had  been  come  to* 
but  stated  that  in  reply  to  a  letter  of  7  th  August  from  Mr. 
Mackinnon,  saying  that  the  plaintiffs  would  be  glad  to  take  the 
dock  on  reasonable  terms,  he  had  on  the  same  day  informed 
Hackinnon  that  the  plaintiffs  could  have  the  use  of  the  dock  for 
BIX  months  certain  at  Rs.  100  a  month,  and  that  Mackinnon 
replied  agreeing  to  take  it  on  such  terms  ;  that  on  1st  February 
he  informed  the  plaintiffs  by  letter  that  they  could  have  the  dock 
fcfr  a  further  period  of  a  year  from  15th  February  at  Rs.  200  a 
month,  and  that  no  reply  was  received  thereto,  but  the  plaintiffs 
continued  to  occupy  the  dock,  and  had  paid  the  rent  at  the 
increased  rate  of  Rs.  200  a  month  up  to  the  present  time  ; 
that  in  December  1 874,  he  called  the  attention  of  the  plaintiffs 
to  the  fact  that  the  further  time  of  one  year  for  which  they  took 
the  dock  would  expire  on  15th  February  1875,  and  desired  to 
know  their  intentions  with  regard  to  continuing  in  occnpation 
thereof;  that  the  plaintiffs  replied  proposing  terms  to  which  the 
defendants  were  not  willing  to  agree,  and  that  the  parties  were 
unable  subsequently  to  come  to  any  terms  in  regard  to  the 
dock.  The  defendants  denied  that  they  were  aware  the  plaintiffs 
had  put  the  steamer  Nepal  in  the  dock  for  repairs. 

The  application  came  on  for  hearing  on  the  18th  of  February 
1875,  when  the  following  judgment  and  order  were  pronounced 
and  made  by 

Mabkbt,  J. — In  this  case  the  plaintiffs  are  the  Rirer  steam 

-Navigation  Company,  carrying  on  business  in  Calcutta,  and  the 

defendants  are  merchants  in   Calcutta  and  owners  of  a  mud 

dock.    It  appears  that  the  plaintiffs  had  beeoj  for  ^om^  tijoe 
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1876       previous  to  this  salt,  in  the  habit  of  using  this  dock  for  ihe 

MoRAN      repairs  of  their  vessels,  paying  the    defendants  and  their  pre- 

^'^        decessors  a  monthly  sum  for  the  use  of  the  dock,  and  there  is 
RiYKB  Steam  ^^'^°*^''  j 

Kavioation  jiow  in  the  dock  a  steamer  under  repair,  belonging  to  the  plain- 
tiffs, called  the  Nepal. 

This  suit  was  filed  in  consequence  of  a  notice  givte  by  the 
defendants  to  the  plaintiffs  to  remove  the  steamer  on  the  1 5th 
of  February,  The  general  object  of  the  suit  is  to  enforce  a 
right,  which  the  plaintiffs  say  they  have,  to  remain  in  possession 
of  the  dock  until  the  repaira  of  the  steamer  are  completed* 

The  plaint  prays  for  a  specific  performance  of  an  express 
aorreement,  to  that  effect,  and  also  that  it  may  be  declared  that 
the  defendants  are  bound  to  allow  the  plaintiffs  to  retain  the 
use  of  the  dock  until  the  repairs  are  completed,  and  that  they 
may  be  restrained  from  preventing  the  plaintiffs  using  the  dock 
during  that  time  or  taking  any  proceedings  to  eject  them. 

The  present  application  is  for  an  interim  injunction  in  the 
terms  of  the  latter,  part  of  the  plaint,  namely,  to  prevent  the 
defendants  taking  proceedings  to  eject  the  plaintiffs  uutil  the 
suit  has  been  heard.  Upon  the  affidavits  the  plaintiffs  have  put 
their  case  in  two  ways.  They  say  in  the  first  place  that  there 
was  an  express  understanding  come  to  between  their  agent  and 
the  representative  of  the  defendants,  that  they  should  have  the 
use  of  the  dock  at  any  rate  until  the  repairs  of  two  vessels*  the 
Burmah  and  the  Nepal,  were  completed  ;  they  say  that  there 
never  was  a  fixed  term  placed  upon  the  occupation,  though  the 
rent  to  be  paid  was  fixed  for  a  certain  time  >  apd  they  also  say 
that  even  if,  as  the  defendants  contend,  there  was  a  fixed  term 
for  their  occupation  of  the  dock,  still  the  Nepal,  which  ia  now  ia 
the  dock,  was  placed  there  in  October,  under  the  expectation  that 
she  would  be  allowed  to  remain  there  until  her  repairs  were 
completed,  and  that  the  defendants  so  encouraged  the  plaintiffs 
in  that  expectation  as  to  make  it  inequitable  that  they  should 
now  force  the  plaintiffs  to  take  her  out  before  these  repairs  are 
completed. 

Now   upon   the   first  point,  namely,  whether  there  was  an 
express  arrangement  that  the  occupation  should  continue  until 

the  Nepal  is  completely  repaired^  this  is  positively   denied  by 
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the  defendants,  and  upon  this  the   affidavits  directly    contradict  _ 
each  other.    Upon    the  other   parfc    of  the  case  there  is  not  so      Ho&am 
direct  a  contradiction ,    bnt  when  the  case  comes  to  be  triedi   no  j^vks  Stvau 
doubt  there  wfll  be  a  conflict  on  the  facts.  ^cVil^l^'^ 

As  I  intimated  yesterday,  I  am  not  now  going  to  decide  which 
ot  the  pei^ties  is  risfht  in  their  statement  of  facts.  It  was  con- 
tended by  the  Advooate-Grtaeral  that  their  case  was  admitted 
upon  the  correspondence:  there  are  nndoabtedly  expressions 
which)  if  taken  strictly,  do  support  the  defendants'  case,  but  I 
am  nob  at  this  moment  prepared  to  say  that  they  aro  conclasive* 
It  was  also  broadly  contended  by  the  Advocate-General  that 
when  there  is  a  contradiction  upon  the  facts,  an  interim  injunc- 
tion cannot  issue.  But  in  a  very  large  number  of  cases,  interim 
injunctions  issue  simply  in  order  to  keep  parties  in  statu  quo 
while  their  rights  are  being  determined,  and  there  is  generally 
a  conflict  upon  the  facts  out  of  which  these  rights  arise. 

Looking  at  the  easel  have  to  consider,  in  the  first  place, 
whether  it  is  right  that  the  River  Steam  Navigation  Company 
should  be  turned  out  of  this  dock  whilst  their  rights  are  being 
investigated.  Of  course,  if  they  have  no  rights  cadit  qucestio* 
But  if  their  statement  of  the  facts  be  true,  then,  and  that  is  all 
1  now  say,  there  is  a  fair  and  substantial  question  to  be  decided 
as  to  what  the  rights  of  the  parties  are  ;  and  whilst  of  course  I 
cannot  assume  that  they  have  the  right  which  they  claim,  neither 
can  I  assume  that  the  defendants  are  justified  in  saying  that  that 
right  does  not  exist* 

Now  upon  the  question,  whether  the  defendants  ought  to  be 
allowed  to  put  the  plaintiffs  out  of  possession  whilst  their  rights 
are  being  investigated,  I  must  say  I  think  they  oughc  not.  Let  * 
US  see  how  the  matter  stands.  The  plaintiffs'  agent,  Mr. 
Mackinnon,  has  sworn  in  the  16th  paragraph  of  his  affidavit  as 
follows : — '^The  plaintiffs  cannot  possibly  remove  the  said  vessel 
until  the  repairs  are  completed  without  great  and  ruinous 
expense,  and  although  Rs.  200  a  month  is  ample  rent  for  the  use 
of  the  said  dock,  the  plaintiff-Company  have,  rather  than  have 
any  dispute  with  the  defendants,  offered  to  pay  Rs.  500  a  month 
for  the  use  of  the  same  during  the  continuance  of  the  repairs,  and 
have  also   offered  to  submit  the   matter  to  arbitration/^    That 
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1875  offer  shows  the   bona  fides  of    the  plainti£b.    The  affidavit   iw  to 

MoiiAN  *he  impossibility  of  Temoving  this    vessel  ia  corroborated  also  by 

t,     ^'  Mr.    Ritchie,  the  engineer.     When   these   gentlemen    say    it  is 

Natioatioh  impoi^sible  to  remove  her,  of  coarse  I  do  nx>t  understand  them   to 

OoMPANr.  ^y  .^  .^  physically  and  absolutely  impossible,  but  from  the  |)la1l 

attached  to  Mr.  Ritchie's  affidavit^  I  understand  that  a^  attebnpi 
to  float  the  vessel  now  will  be  f  puitless,  and  that  she  is  in  such  ar 
condition  that  she  can  be  taken  away  only  piecemeal*  Now 
the  defendants  do  not  deny  that,  nor  do  they  deny  that  th& 
difficulties  would  be  such  as  the  plaintiffs  say,  nor  do  they  say 
that  the  plaintiffs  have  been  slow  or  negligent  in  carrying  out  these 
repairs.  In  fact,  they  simply  say  that  it  was  the  plaintiffs'  own 
folly  to  take  the  vessel  to  pieces  in  October  when  their  term 
ended  in  February  and  that  they  must  take  the  consequences. 
Now  it  certainly  is  a  most  unreasonable  thing,  that  this  vessel 
should  be  removed  and  this  great  loss  and  waste  of  money 
occasioned  to  the  plnintiffs  before  the  right  of  the  defendants  to 
remove  the  vessel  has  been  ultimately  determined.  That  opinion 
I  expressed  yesterday  at  the  close  of  the  day.  But  the  doubt 
I  still  felt  was   whether  this   is  a  proper  case  for    granting   an 

interim  injunction. 

The  Advocate-Greneral  contends  that  the  only  proceedings  to 
eject  the  plaintiffs  that  could  be  taken  would  be  by  a  suit  for 
possession  in  the  Court  of  the  district  of  Hooghly,  where  the 
dock  is  situatec? ;  and  that  the  defendartain  that  suit,  who  are  the 
plaintiffs  in  this,  would  have  full  opportuntiy  of  raising  the 
questions  which  they  have  raised  here  by  way  of  defence  to  the 
suit  for  possession,  and  therefore  that  the  injunction  is  wholly 

unnecessary.  So  far  I  think  the  argument  is  correct.  On  the 
other  hand,  I  did  not  ucdersb^nd  the  Advocate-G-eneral  to  con- 
tend that  this  Court  had  rot  full  juriBdict^cn  ia  the  present  suit. 
At  any  rate  the  special  leave  of  the  Court  having  been  granted 
to  bring  the  suit  in  this  Court,  and  no  doubt  existing  in  my 
mind  as  to  the  jurisdiction  of  this  Court,  no  difficulty  arises 
on  that  part  of  the  case.  The  question  is  whether  I  oucrht 
to  inhibit  the  proceedings  in  the  Hooghly  Court.  Very 
.  little  assistance  appears  to  me  capable  of  being  derived 
on  this  part  of  the  case  from  the   English  deoisioiis,   because 
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the  relations  between  the   Court  of  Chancery  and  the   Courts      ^^^^ 
oE   Common  Law  in    England  are   very  different  from  those      Moban 
•between  this  Court  and  the  mofussil  Courts.    The  Courts   of  ^ivee^Steau 
Common   Law  in   England  are   wholly    independent    of    the  Navigatioic 
Courts  of  Chanoery.    The  Courts  of  Chancery  have  no  control 
ovir  the  Courts  of  Common  Law,  they  hare  only  control  over 
the  suitors  hefore  them^  and  the  Courts  of  Ohancery  will  there- 
fore, of  course,  never  interfere  in  any  case  where  the  Courts 
of   Common   Law  ean   administer  full  justice.    But  they   fre- 
quently do  interfere,  because  there  are   many  cases  in  which 
in  Courts  of  Common  Law  full  justice  cannot  be  done*    But 
this  Court  and  the  Hooghly  Court  have  substantially  the  same 
powersy  so  far  as  this  case  is  concerned.    For  the  purpose  of  this 
Case  the  law  administered  by  the  Hooghly  Court  and  by  this 
Court  would  be  substantially  the  same,  and  I  cannot  say  that 
in  the  Hooghly  Court  complete  justice  could  not  be  done.    So 
&r,  that  is  against  the  injunction  being  granted. 

On  the  other  hand,  it  cannot  be  denied  that  there  are  cases, 
especially  where  the  parties  are  Europeans  residing  in  Calcutta) 
which  it  is  desirable  should  be  tried  in  this  Court  and  not  in 
the  mofussil.  At  any  rate  this  is  clear,  that  this  Court  having 
full  jurisdiction  in  the  matter  ought  not,  if  it  can  prevent  it,  to 
show  the  same  matter  to  be  simultaneously  litigated  in  this 
'  Court  and  in  the  mofussil  between  the  same  parties.  That 
would  be  most  undesirable,  and  if  the  two  Courts  came  to  a 
different  result,  would  be  most  inconvenient.  It  really  there" 
fore  oomes  to  a  question  where  this  suit  ought  to  be  tried.  Now 
that  is  a  matter  upon  which  this  Court  has  a  very  wide  discre- 
tion; Under  the  Charter  this  Court  can  remove  any  case  from 
the  mofussil  if  it  thinks  justice  can  be  better  administered  by 
trying  the  case  here. 

Now  as  to  whether  it  is  desirable  that  this  case  should  be 
tried  here  or  in  the  mofussil,  I  think  the  suit  having  been 
filed  first  in  this  Court,  and  being  a  suit  in  which  this  Court  can 
do  full  justice,  this  is  the  Court  in  whish  the  suit  ought  to  be 
tried,  and  I  therefore  think  I  ought  to  grant  the  injunction. 

One  point  remains.  It  was  argued  by  the  Advocate-General 
that  this  Court  cannot  do  full  justice    because  it  cannot  give 
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1875       possession  of  land   in  Hooghly.    Mr.  Woodroffe  referred  to  a 
MoRAN     ^^®  decided    by   the   officiating    Chief    Jastice^    in    which  m 
.V        decree  was  made^  by  which  possessioQ  of  land  in  the  mofaaail. 
BivM  STiAMwas  practically  given  (!)• 

A4TfOATieN 

CoMPAMT.        ^y  PuddottUMi  Doti  T.  Juggodumba  theybAve  no  «iglrt  t9  apitoopriato  wnf 
JDoii.-r-ThiM  oue,  which  mm  decided  hy  portion  of  it  oc  of  ita  income.   «&iid 
liacpberaoxiy  J.,  on  the  2 let  December  their  poeitioD  is  not    altered  in  thie 
1874y  was   a  enit  by  certain   trnetees  respect    by    the    consent    decree    of 
against  others  to  have  a  deed  of  trust,  May  20th,  186B.    This  being  the  ctm 
nnderwhioh  both  were  appointed  obn-  the  suit  ianot  la  iiy  opiaioa  a  aaii 
straed,  and  giveneifeot  ictLnd  to  protect  lor  land  or  ether  immo? eable  propert|r 
thtd    traat   property  from   the  alleged  within    the     meaning    of    s.    12    of 
improperactsof  the  defendant-trustees  the    Letters    Patent,    eren    although 
by  the  appointment  of  a  receiver,  and  the  plaivtifls  seek   to  have  it  deolated 
by  an  fnjanction  restraining  the  defend-  that  they  tan    tiiwtees  sod  mwiageoi 
ants  from  dealing  with   the  property,  jointly  with  the  defendants  of  lands  in 
The  land,  the  subject  of  the    deed  of  the    mofossil.    If     the    plMnt^ff^    «• 
tmst,  was  sitoated-  in  the    mofossil.  oo-tmstees  are  entitled  to  an  aoooont 
An  objection  was  raised  by  the  defend-  from  the  defendants  of  the  trast  monieii 
ants  that   the    Htgh    Conrt    had  no  come  to  their  litfnds  ^aad  liheir  applien- 
jorisdictSon,  inasmuch  as  the  whole  of  ticn    thereoi^-   I  cannot  sea    how  the 
the  property,  the  subject-matter  of  the  fact   that  those     moni<»s  are  derived 
suit,  was  situated  beyond  the   juried  io-  from  lands  in  the  mofossil  can  deprive 
tion  of  the  Court.    On   this    point  the  this  Court  of  jurisdiction,  when    the 
learned  Judge  said  :— "  As  regards  the  accounting  party  Is  personally  stibfeet 
first  issue,  1  think  that  the  suit  is  not  as  being  a  reeident  of  Galonttn.    In 
a  suit  for  land   or  other   immoveable  eo  deciding   I  follow  the  oorrent  of 
property,    and     that  this  Court     has  decisions  in  this  Court.    •    •    •    •     . 
jurisdiction    as    all    the    parties   are  As   regards    the   appointment   of   a 
personally  subject  to  the  jurisdiction,  receiver   (which  the  defendant  Jbdoo- 
[His    Lordship     then    described  the  niith  Ohowdhyy,    in  his  Written  stato. 
nature    of  the  suit.]    The    deed    of  ment,  asks  for  m  well  as  the  plaintifiB}, 
gift    of     the     18th    February    1861  i  should  not  hesitate  to  make  such  an 
gives   neither  the    plaintiffs  nor    the  appointment  ao  far  as  any  question  of 
defendants  any  beneficial   interest   in  jurisdiction  is    concerned.    But'  it  is 
this  property;    The  property  is   given  undesirable  to  interf^rg  in  the  manage- 
to  the  deities   named.    The  plaintiffs  ment  of  a  trust  such  as  this,  'if  the 
and  defendants  are  appointed  sebaits  sebaits  will  bat  carry  it  oat  among 
or  managers  of  the  property  and  of  themselves.    I     shall     tberaiore    not 
the  worship  and  at  the  samu   time  are  appoint  a  receiver  at    present,  in  the 
expressly   directed  to    accumulate  for  hope  that  the  piarties  will  be  reason- 
the  benefit  of  the  deities  any     surplus  able.    But  I  shall  reserve  leave  tO  the 
which  may  remain  after  defraying  the  plaintiff  to  apply    hei'eafter   for  the 
expenses  of  management  and  keeping  appoinbnent  of  a  reeeiver,  if  the  con- 
up  the  worship,  Ac.    Under    the  deed  duct  of  the    defendant  Juggodumba  or 
tho  sebaits  have   no  sort    of  personal  the  other  defendants  should  render  it 
beneficial  interest  in  the  property  :  and  necessary. 
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I  do  not  think  it  necesujary  to  inquire  farther  Into  thatj  because       ^876 
tlie  plaintifia   have  made    an  offer  in    this  case    which  entirely      Mobah 

irexnoves  the  pressure  of  that  argument.  The  plaintiffs  have  £|y£B'sT£iK 
offered  to  give  the  defendants  a  decree  for  possession  in  the  Navtoation 
Hcoghly  Court  on  their  nndertaking  not  to  execute  the  decree 
until  this  suit  has  been  heard.  Of  course^  the  defendants  are 
not  bound  fl>  accept  that  offer^  but  that  offer  having  been  made^ 
it  deprives  the  argument  as  to  this  Court  not  being  able  to  give 
possession  of  all  force. 

On  these 'grounds  I  think  there  ought  to  be  an  injunction  in 
tbesQ  terms. 

Plaintiffs  undertaking  until  further  order  \o  pay  into  Court 
OB  the  15th  of  March  and  the  15th  of  each  succeeding  month 
Kb.  500  to  the  credit  of  this  cause^  and  undertaking  to  abide 
the  order  of  the  Court  as  to  the  fair  amount  of  rent  to  be  paid 
to  the  defendants  for  the  use  of  the  dockland  to  pay  any 
damages  which  the  defendants  may  sustain  by  reason  of  this 
order^  and  further  to  give  over  to  the  defendants  full  and  com- 
plete possession  of  the  dock  on  the  15th  of  May>  it  is  ordered 
that '  the  defendants  be  restrained  nntil  the  hearing  of  this 
eaase  from  bringing  any  suit  for  recovery  of  the  possession  of 
this  dock  or  taking  any  steps  to  recover  possession.  [Mr  Lowe 
^  states  that  he  gives  the  undertaking.]  Mr.  Lowe  having  on 
behalf  of  his  clients  given  the  undertaking  the  injunction 
will  go.  The  costs  of  this  motion  «re  reserved  until  the 
Rearing. 

From  this  order  the  defendants  appealed. 

T!he  Advocate-O&neral  offg.(Mr.  Paul}^  and  Mr.  W.Jackson 
the  appellants. 

Mr  Lowe,  Mr.  Woodrofe,  and  Mr.  PkilKpa  for  the  respond* 
enfts. 

Mr.  Woodroffe  took  a  preliminary  objection  to  the  appeal, 
on  the  ground  that  the  order  granting  the  injunction  was  not 
an  appealable  order^since  it  merely  granted  an  ad  interim  injunc- 
tion without  deciding  any  question  of  right.  The  dauso 
under  which  this   appeal  is  brought   is  cL    15  of  the   Letters 
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187S       Patent.    In    the   case    of    DeSouza    v.  Coles    (1),  the   word 

MoBAN     '^  judgment  *^  in  that    clause  was  considered  to    have  a  general 

^^      *^        meaning ;    but  the    construction  put    upon  the    word     by  this 

Kayioation  Court  is  different:  see  Justices    of  the  PecLcefor    Calcutta  t. 

0MPAN7.    jrf^^  Oriental  Oas   Company  {2),   which    was  analogous  to  the 

present  case.  The  case  of  Hadjee  Ismail  Eadj  ee  Huhbeebr.  Hadjee 
Mahomed  Hadjee  Joosub  {SJ  proceeded  on  the  same  ground.  It 
was  there  held  that  an  appeal  lies  from  an  order  admitting  a 
plaint^  because  such  an  order  determines  the  jurisdiction  of  the 
Court,  i.6.,  determines  the  plaintiff's  right  to  sue  in  a  particalar 
Court.  The  question  whether  an  appeal  would  lie  from  an  inter* 
locutory  order  directing  payment  by  the  sheriff  of  a  sam  o£ 
money  which  had  been  attached  in  his  hands  was  raised,  bat  not 
decided,  in  Bamasoondery  Dossee  r.  Nilmoney  Chunder  (4). 
S.  d4,  Act  YIII  gf  1859,  gi7es  appeals  from  orders  granting 
injunctions  under  ss.  92  and  93.;But  it  is  doubtful  whether  those 
sections  have  now  any  application  to  the  High  Court  on  its  Ori« 
ginal  Side;  See  Prasannamai/i  Dasi  y.  Kadambini  Dasi  (5) 
in  which  ease,  Norman,  J.,  points  out  the  difference  between 
the  Charters  of  1862  and  1865.  By  the  Charter  of  1862  the 
provisions  of  Act  YIII  of  1859  were  incorporated  with  the 
rules  of  this  Court.  But  the  latter  Charter  does  not  do  so  ;  it 
only  declares  that  the  rules  framed  by  the  Court  should  not  be 
inconsistent  with  the  provisions  of  Act  YIII  of  1859«  Sinoe 
the  repeal  of  the  Charter  of  1862  the  High  Court  uo  longer 
issues  injunctions  under  Act  VIII  of  1859,  but  does  so  by 
virtue  of  the  equitable  jurisdiction  which  it  derived  from  the 
Supreme  Court,  there  is  now  therefore  no  appeal  from  orders 
granting  injunctions,  since  an  appeal  will  not  lie  unless  expressly 
given  by  law — Attomey^Oeneral  v.  Sillem  (6),  [Maofhxk- 
BON,  C./.— Mr*  Advooate-Gteneral,  we  will  not  oall  upon  yoa 
to  reply  on  this  point,  for   we  are  of  opinion  that  there  is 

an  appeal,  as  the  order  is  substantially  under  s.  92  of .  tho 
Act.] 


(1)  3  Mad.  H.  C.  Bep.,  384.  (4)  Corytoa's  Bep^  56. 

(2)  8  B.  L.  R.,  433.  (5)  3  B.  L.  E.,  0.  C,  85. 

(3)  13  B.  L.  R.,  91.  (6)  38  L.  J.,  Ex,  209^ 
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The  Advocai&'Oeneral,  tor  the  appellant,  contended   that  no       ^^75 
injunction  oaght  to  have  been  granted  in  this  case ;  the  plain-      Moban 
tifiEs  alleged  that  if  the  suit  had  been  brought  by  the  defendants  i^j^^^'g^i^^K 
in  the   Hooghly  Court  they  would  have  had  a  good  defence.  N avioatioii 
IShe    ordinary    rule   in  these  cases,  when  there  are  conflicting 
affidavits,  jknd  the  contract  is  disputed,  is  not  to  grant  an  .injun* 
tion— Kerr  on  Injunctions,  p.  586.    The  facts  disclosed  by  the 
plaintiff's  affidavits  being   contradicted  in  every   particular  by 
those  on  the  part  of  the  defendants^  the  Court  should  not  have 
granted  the  injunction,  especially  as  it  gives  the  plaintiffs  all  the 
relief    they  could  have  got  in  the   suit   itself.    The  affidavits, 
however,  show  that  there  was  no  probability   of  the   plaintiffs 
succeeding  in  this  case  ;  and  it  has  been  held  that  unless  there 
be  such  a  probability,  the  Court  will  not  grant  an  injunction^- 
Olayton  t,  AUamey-Oeneral  (1).      [Pontifbx,  J. — Even  if  the 
plaintiffs  fail  aa  to  the  alleged  contract,  have  they  not  an  equity 
to  fall  back  upon  ?  see  Powell  v.    Thomas  (2) .]     There   was 
room   for  misunderstanding,    whereas    the    present  case   falls 

-within  the  rule  in  Ramaden  v.  Dyson  (S)  that  when  a  stranger 
builds  on  land  knowing  it  to  be.  the  property  of  another,  equity 
^11  not  prevent  the  real  owner  from  enforcing  his  legal  rights 
Moreover,  the  facts  upon  which  the  plaintiffs  claim  an  injunc- 
tion being  traversed  in  the  affidavits  filed  on  the  defendants' 
behalf,  no  injunction  should  issue — Sanxter  v.  Foster  (4)  and 
Fyecroft  v.  Pyecroft  (5). 

Mr.  Jackson  on  the  same  side.— -So  far  as  the  plaintiffs' 
case  rests  on  a  supposed  contract,  it  must  fail ;  for  even  assum- 
ing the  facts  to  be  as  the  plaintiffs  stated,  there  is  such  a 
want  of  mutuality  in  the  contract  alleged  as  would  disentitle 
the  plaintiffs  to  obtain  speoifio  performance,  and  the  Court 
will  not  grant  an  injunction  to  restrain  the  breach  of  an  agree- 
ment which  it  cannot  specifically  enforce — Hills  v.  Croll  {6), 
Pickering  t.  Bishop  of  Ely  (7),   Munro  v  Wwenhoe  and  Bright^ 


(1)  1  Coop.,  Ch.  Ca.,  97 ;  see  p.  139.    (6)  2  Sm.  &  Giff.,  326. 

(2)  6  Hare,  300.  (6)  I  Coop ,  Oh.  Ca.,  84, 
(3;  1  L.  R.,  H.  L.,  129.  (7)  2  Y.  &  C,  Ch.  Ca.,  249. 
(4)  1  Or.,  &  Ph.,  302. 


( 


364 


BENGAL  ULW  REPORTS. 


[VOL.  XIT. 


COMPAM. 


»W       Ungsea  Railway  Co.  (1),  Baldwin  v.  Ths  Boaiety  forJThs  D^for 
HoEAN      ston  of  Useful  Knowledge  {2),  Clarke  v.  Pric0  (3)  and  Blaekett  ▼• 

Riykb'stbah^^^*  (4).  Nor  will  the  Court  interfere  when  there  is  a 
KkviQATioH  complete  remedy  at  lAw^^Oarstin  v.  Aeplin  {5),  Simjmon  ▼• 
Lord  Howden  (6),  Hardirige  v,  Webster  (7),  CaHeUi  r.  Coo*  (^, 
and  Jackson  v.  S^an&ope  (9).  A  bill  seeking  to  restrain  an  action 
at  law  is  demurrable  if  it  does  not  show  a  ground  on  which  tb^ 
action  could  be  sustained— Z)0r&j/9%traj  ^.^  Bailway  Co  v. 
Serrell  (10)  and  Davies  v.  ScUisbury  (11).  .  To  entitle  a  plaintiff 
to  an  injunction!  he  must  show  there  is  a  probability  of  ids  sac- 
ceeding  in  his  suit-— CZaj^^an  ▼•  Attomey-QenercU  (12),  Attorney^ 
Qeneral  v.  Mayor  of  Wigan  (13)^  Sparrow  t.  Oxford,  ^c,  BaiL 
way  Co.  (14)^  North  Staffordshire  Steel  and  Co  v.  Camoys  {15), 
and  Osborne  v«  Bales  (16).  Au  injunction  will  not  be  granted 
where  the  facts  are  doubtful^  and  in  this  case  the  plaintifb' 
affidavits  are  directly  contradicted-— S^an«^  y.  Foster  (17)^ 
Sardley  v.  London  Bank  of  Scotland  (18)^  Qrech  v.  Oram  (19)^ 
M'Curdy  y.  Noak  (20),  and  De  Tastel  v.  Bordmane  ^21).  Before 
granting-  an  injunction,  the  Court  should  be  satisfied  that  il 
can  refiitore  the  party  against  whom  it  issues  to  his  original 
position  in  the  event  of  his  establishing  bis  right— £a«i  Lau'^ 
cashire  Bailway  Co.  r.  Hattersley  {2i),  Rigby  y.  Great  Western 
Railway  Co.  (23),  and  Hilton  v.  Earl  cf  QranmUe  (24)»  .  As 
to  the  principles  which  guide  a  Court  of  Bquity  in  restratn" 
iog  iprooeedings  in  another  Court  of  Equity,  see  Prudential 
Assurance  Go.  y,    Thomas  (25)  and   Sieveking  y.  Behrens  (26)« 


(1)  11  Jur.,N.  S.,612. 

(2)  9  Sim.,  393. 

(3)  2  Wils.,  Oh.  Ca.,  157. 
(i)  L.  B.;  1  Ok,  117, 

(5)  1  Madd.,  150.   ■ 

(6)  3  Myl.  &  Or.,  97. 

(7)  1  Dr.  &  Sm.,  lOl. 

(8)  7  Hare.  89. 

(9)  16  L.  J..  Ch.,  446. 

(10)  2  De  Q.  a?  SixL,  353. 

(11)  14  li.  J.,  Ch.,  153. 

(12)  10oop.,Ch.Ga.,97;Beop.l89. 

(13)  5  De  G,  M.  &  G.,  52. 


(14)  9  Hare.,  436 ;  see  p.  441. 

(15)  llJur.,N.  8.655. 

(16)  2  Moore**  P.  O.,  N.  S.,  125. 

(17)  lO;  A  Ph.  302. 

(18)  11  Jnr.;  N.  8.,  654. 
(19)39L.  J.,Ch.l2tt. 

(20)  17  L.  J.,  Ch.,  165. 

(21)  Jac.,  516. 

(22)  8  Hare,  72 ;  see  p.  94. 
(23;  2  PhiUips,  44 ;  sec  p.  50^ 
(24;  1  Or.  &  Ph.,  283. 

(25)  L.  B..  a  Oh.,  74. 

(26)  Myl.  &  Cr.,    581. 
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In  order  to  found  an  equity  on  the  acquiesoenoe  of  another  in       1875 
dealings  with  his    property,  there  must  be  an  ignorance  of  his      Morah 
lights  on  the   part  of   the  person    incurring  expenditure,  and  a         -^ 
knowledge  that  he    is  ignorant  on  the  part   of  the  person  who  m"io^MN 
^rnlits    such    expenditure  to  be  incurred— JBiw^  India  Co.  v.    ^o*^^"^- 
Vincent  {!),  Pilling  r.    Armitage  (2),    Master  of  Clare  Hall  ▼. 
Barding{ij,  'Rennie  v.    Young  (4j,  Samsden  v.    Dyson  (5), 
<}ratkpi(m  r.  Varna  Ba%lway[Co.  (6),  and  O'Fay  v,  Burke  (7). 

l^he  respondents  were  not  called  upon. 

The  judgments  of  the  Court  was  delivered  by 

Macpheesoh,  C.J. — T^is  appeal  has  been  very  ably  argued 
by  Mr.  Jackson,  who  has  put  his  clients*  case  very  forcibly 
before  us.  Nevertheless,  I  am  of  opinion  that  the  injunction 
j^ranted  is  right  and  ought  to  be  maintained  so  far  as  we  are 
now  concerned^  except  in  one  matter  which  I  shall  presently 
mention. 

It  seems  enough  for  me  to  say  that  the  learned  Judge  was 
right  in  the  conclusion  he  arrived  at ;  and  that,  upon  these 
Affidavits,  I  consider  it  is  made  out  that  the  ship  was  docked 
and  taken  to  pieces  in  the  belief  and  with  the  intention,  on  the 
part  of  the  representatives  both  of  the  plaintifFs  and  of  the 
defendantsi  that  a  fresh  arrangement  would  be  come  to  for  her 
ronaining  in  the  dock,  subsequent  to  the  15th  of  February,  for 
the  time  necessary  to  complete  her  repairs. 

•The  ship  being  in  dock  under  such  circumstances,  and  bear, 
ing  in  mind  the  peculiar  position  of  the  vessel  and  the  peculiar 
character  of  the  defendants'  property,  that  is  to  say,  its  being 
a  dock  used  as  it  has  been  used  lately — I  think  with  reference  to 
thdse  circumstances  which  are  very  special,  that  there  is  an 
equity  which  entitles  the  respondents  to  be  kept  in  quiet  and 
undisturbed  possession  until  they  complete  the  repairs  of  the 
ship,    upon  the  terms  which  have  been  imposed    upon  them    by 

(1)  2  Atk.,  83.  (6)  I  L.  R.,  H.  L.,  129. 

(2)  12  Ves.,  78.  (6)  41  L.  J.  Ch.,  817. 

(3)  6  Hare.  273.  (7)  8  Jr.  Ch.,  226,  511. 
(4)^2DeG.&J.,136. 
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1B76       Markby^   J.    These   terms    are  not    snch  as   they   have  been 

MoaAsv      described  by  Mr,  Jackson  to  be.    They  are  stringent  and   sub- 

•^         stantialy    because    they   provide  for  the    payment  not    only   of 

j!?ATiGATioN  rent  at  Bs.  500  a  months  bat    of  any  damaj^es  which  the  appeU 

Compact.    ^^^^  ^^^^  show  themselves  to  liave  sustained  by  reason  of    their 

not  being  restored  to  possession  on  the  15th  of  February.         * 

I  have   some  doubts  as   to  how  far   the  Court  'ought  to  haya 

absolutely  restrained  the  defendants  from  bringing  their  suit  iu 

the  Hooghly  Court ;  but  none  as  to  their  being    restrained  from 

executing    any   decree  until    the    plaintiffs  shall   have   had  a 

reasonable  time  within    which    to  complete  the  repairs    of  the 

Nepal  and  remove  her« 

Therefore,  I  think  the  order  should  be  modified  so  far  as  to 
allow  the  defendants  to  brin^^  a  suit  for  possession  in  the  Hooghly 
Court,  but  they  must  still  be  restrained  from  executing  before 
the  15th  of  May  any  decree  or  order  which  they  may  obtain. 

Mr.  Woodroffe,  on  behalf  of  the  plaintiffs,  offers  to  give  th0 
defendants  an  immediate  decree  for  possession  in  the  Hooghly 
Court  upon  a  plaint  being  filed,  the  defendants  being  restrained 
by  our  order  from  executing    such  decree  and  from  ejecting  the 

plaintiffs  from^  or  interfering  with  the  plaintiffs'  possession  of, 
the  dock,  or  interfering  with  the  plaintiffs'  ship,  until  the  15th 
of  May.  Upon  these  terms  the  defendants  may  bring  and  pro- 
ceed with  such  suit  for  possession  in  the  Hooghly  Court  as 
they  may  be  advised. 

Subject  to  this  modification  the  appeal  is  dismissed  with  costs. 

Appeal  ditmistedm 

Attorneys  for  the  appellants :  Messrs.  Bemerg,  Sanderson, 
and  Upton. 

Attorneys  for  the  respondents :  Messrs.  GhaunireUf  Knowhs, 
and  Roberta. 
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APPELLATE  CIVIL. 


1874 

Before  Mr.  Juaiiee  L.  S'  Jack$Qn  and  Mr.  JuBiiee  MoDcneU  8e^.  21 

JAMBS  HILLS  akd  anothbb  (Dbfbjidants)  v.  S.  G. OLABK  '■       '      ■ 

(Plaibtipp).* 

Jwriadu^ion-'Cauae  ofAotian^Ad  Till  o/1859  «.6. 

By  a  contract  entered  into  at  Beerpore,  in  the  district  of  Nnddea» 
the  plaitttif!  agreed  to  supply  indigo-seed  to  the  defendant,  the  seed  to 
be  paid  for  on  delivery  by  an  order  to  be  sent  to  theplaintiff  onreceiptcf 
the  ■eed.  The  phuntiil  resided  aft  Berhanpora  in  the  district  of  Hoonphe- 
dabad.  and  the  del endantcarried  on  business  at  Beerpove,  in  the  djstrict  of 
lYuddeai*  where  deliyery  was  to  be  made.  The  seed  was  deli'vered  by  the 
plaintiff  as  agreed,  bat  the  defendant  refused  to  pay  for  it.  In  an  action 
brought  in  the  Moor&Aiedabad  Court  to  recover  the  price  of  the  seed,  heldf 
that  the  Moorshedabad  Court  had  jurisdiction  to  entertain  the  suit*  The 
refusil  of  pajnnentby  the  defeodant,  which  was  to  have  been  made  4n  the 
distriot of  Moorshedabad,  wasa  suffioieat cauae  of  action niidor  &  Sb  Ao^ 
VI U  of  1859,  to  enable  the  plaintiff  to  spo  in  that  Court. 

Smn&Id.— The  word^  "cause  of  action"  in  that  section  do  not  mean  the 
whole  cause  of  action* 

Suit  to  recover   Ba.  2,283,    the  price  of  certain    indigo-seed 

sapplied  by  contract  by  the  plaintiff  to  the  defendant,  the 
agreement  being  ^that  the  seed  was    to  be  paid  for  on    delivery 

by  an  order  for    payment  being  sent  by  the  defendant  to   the 

,  plaintiff  on   receipt   of    the    seed.     The   plaintiff   resided  and 

carried  on  bosiness  at  Berhampore  within  the  local  limits  of  the 

Moorshedabad  Coort.    The  defendant  resided  at  Nischindepora 

factoryt  and  the  seed  was  to  be  delivered  to  him  at  Beerpore 
&ctoryj  both  in  Zilla  Nnddea  and  oat  of  the  local  limits  of 
the  juriscUotioQ  of  the  Court  of  Moorshedabad.  The  plaintiff 
delivered  the  seed  as  agreed  apon,  and  it  was  accepted,  and  the 
receipt  aoknowledged  by  the  defendant,  who,  however,  failed  to 
pay  the  price  thereof «  The  suit  was  brought  in  the  Court  of 
llie  Subordinate  Judge  of  Moorshedabad. 

Tbe  defendant^  in  his  written  statement,  submitted  {inter  alia) 
that  the  suit  could  not  be  entertained  by  the  Moorshedabad  Courts 
inasmuch  as  the  contract  for  tbe  seed  was  made^  and  the  delivery 

•Special  Appeal,  No.  1045  of  1874,  against  a  decree  of  the  Judge  of 
Zilla  Moorshedabad,  dated  the  2nd  March  1874,  affirming  a  decree  of  the 
Subordinate  Judge  of  that  district,  dated  the  4th  August  1873 
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1874       and  receipt  thereof  took  place^  not  within  the  jarisdiction  of  tha^ 
Hills       Coart^  but  at  Beerpore^  in  the  diBtriet  of  Nuddea. 
Clabk  ^^®    Subordinate    Judge    was  of  opinion    that  the    delivery 

alone  did  not  constitute  the  whole  cause  of  action ;  but  that  aa 
the  payment  was  to  be  made  to  the  plaintiff  at  Berhampcfe, 
the  failure  of  the  defendant  to  pay  the  price  there  wtks  a  part  of 
the  cause  of  action  arising  within  the  jurisdiction.  He  accord- 
ingly gave  a  decree  for  the  plaintiff. 

The  Jtidge^  on  appeal^  affirmed  this  decision^  holding  that  the 
cause  of  action  arose  within  the  jurisdiction^  as  the  concordance 
between  the  parties  was  arrived  at  where  the  defendant's 
acceptance  was  communicated  to  the  plaintiff^  and  because  the 
breach  of  the  agreement,  via.^  the  non-payment  of  the  price  of 
the  seed^  was  referable  to  the  same  place^  viz,^  Berhampore. 

The  def^adant  appealed  to  the  High  Ooart,  on  the  ground^ 
among  others,  that  the  Courts  had  no  jurisdiction  to  entertain 
the  suit. 

Mr.  Evan^  (with  him  Mr*  AdkirC)^  for  the  appellant^  contended 

that  ''cause  of  action^'  meant  the  whole  cause  of  action^  and  inas  « 
much  as  the  delivery^  which  was  a  material  part  of  the  cause 
of  action^  was  to  be  made  in  another  district  than  that  in 
which  the  suit  was  brought,  m2.«  in  Nuddea,  the  whole  cause 
of  action  did  not  arise  within  the  jurisdictionof  the  Court  at* 
Moorshedabad^  so  as  to  enable  the  plaintiff  to  bring  his  suit  in 
that  Court.  He  cited  Cherry  v.  Thomson  (1),  Mothoormohun 
Hoy  V.  Jadoomoney  Dossee  (2),  Oreeachunder  Bafierjee  v 
Collins  (3)^  Hadjee  Ismail  Hadjee  Hubhetb  v.  Hadjee  Mahomed 
Hadjee  Joosuh  (4),  and  Be  Souza  v.  CoUs  (5),  per  Bittleston,  J. 

Baboo  Creesh  Chunder  QhosSy  for  the  respondent,  contended 
that  the  case  was  governed  by  s.  5  of  Act  VIII  o!  1859  ;  and, 
as  the  payment  for  the  seed  was  to  be  made  in  the  district  of 
Moorshedabad^  the  cause  of  action  arose  in  that  district  within 
the  meaning  of  that  section.  He  relied  on  the  case  of  Oopv* 
Jcrishna  Qossaani  v.  Nilkomul  Banerjee  (Q),  and  referred  to  tho 
decision  of  Hollo  way,  J.,  in  DcSouza  v.  Coles  (5). 

(1)  L.  R.,  7  Q,  B.,  573.  (4)  13  B-  L.  E.,  91, 

(2)  10  B.  L.  B.,  122.  (5)  3  Mad.  H,  C.  Eep.,  384. 

(3)  2  Hyde,  79.  (6)  13  B.  ii.  B.,  461. 
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Mr.  Evans  in  reply.  ^S74 

Bills 
The  judgment  of  the  Court  was  delivered  by 


Jackson,  J. — The  only  question  raised  in.  this  case  was 
\«bether  the  Court  of  the  Subordinate  Judge  of  Moorsbedabad 
had  jurisdiction  to  try  the  suit.  This  question  was  decided  both 
by  that  Court  and  by  the  lower  Appellate  Court,  in  favor  of 
the  plaintiff.  The  learned  Counsel  who  addressed  us  for  the 
special  appellants  argued  this  matter  at  considerable  lengthy  but 

those  arguments  were    chiefly    based   upon    English     cases  or 
upon  cases  arising  on  the  Original   Side  of  the  High  Court;  and 

the  depisioDs  in  those  cases — at  least  those  which  appear  to  have 
prevailed  in  England  tnrn  chiefly  upon  the  words  ^'  whole  cause 
of  action/'  the  term  *'  cause  of  action'^  in  England  having  been 
construed  to  mean  the  whole  cause  of  action ;  and  the  Letters 
Patent  of  the  High  Court,  in  regard  to  the  exercise  of  the 
ordinary  original  civil  jurisdiction,  contain  the  expression  in 
whole  or  in  part.  In  particular^  our  attention  was  called  to  an 
elaborate  and  very  learned  judgment  of  Holloway,  J.,  in  the  case 
ef  DeSBteza  v.  Coles  (1).  It  appears  to  us  that,  in  this  case,  the 
plaintiffs  cause  of  action  consisted  in  this,— that  the  defendants 
refused  to  pay  the  price  of  certdiu  indigo-seed  supplied  to  them 
,  by  the  plaintiff  at  their  request,  which  payment  ought  to  have 
been  made  at  the  plaintiff's  residence.  There  was  tberfore  au 
expectation  of  the  fulfllment  of  the  contract  within  the  district 
of  Moorsfaedabad.  We  think  it  is  not  necessary  to  interpret 
the  words  **cau8e  of  action"  as  meaning  the  whole  cause  of  action  j; 
and  consequently  the  English  cases,  and  the  cases  decided  on  the 
Original  Side,  afford  no  guide.  Within  the  meaning  of  s.  5 
of  the  Code  of  Civil  Procedure,  that  seems  to  be  a  cause  of 
action  which  would  entitle  plaintiff  to  relief.  We  think  there^ 
fore  that  the  Subordinate  Judge's  Court  at  Moorshedabad  had 
jurisdiction  to  try  this  case,  and  that  the  objection  on  this  point 
must  be  ovetTuled.  It  is  agreed  that  the  defendants  have  na 
grounds  of  complaint  as  regards  the  measure  of  damages. 
The  special  a{)peal  is,  therefore,  dismissed  with  costs. 

Appeal  dismieaed* 

(1)  3  Mad.  H.  C,  384. 


Clabk. 
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FULL  BENCH. 


B«/ow  Sir  Micha/rd  Comch Kt^  CMefJtutice.Mr.  Judiee  Kemp,  Mr.  JwHe^ 
Jaehion  Mr.  Justice  Fhsar,  and  Mr.  JuM>e  A&M%, 

D^.  21.     MAHAKAJA  BBEBCHUND  BR  MANIOK  BAHAIX)OR(Pi^kiot)  i^. 
— KAMKISHEN  SHAW  ahd  ANoTHBa  (Dbfbndanm).* 


EviOeuee,  AiwiuiUliiy  pf-^^Deme  harrtd  hy  lAndUMm^ 

A  dect^  faf  rent  ia  admissible  In  eTidcnce  againae  a  defondMt  tot"^* 
tfae  rate  a(  i«it  he  was  liable  to  pay,  althcjfogh  the  decree  has  B6fe  besn 
eieoated  for  thwe  years,  and  has  therefore  become  barred  onder  the  law  of 

Hxnitation. 

In  this  case  the  question  referred  to  the  Full  Bencli  wa9 
whether  a  decree  for  rent  which  had  not  been  exoNcated  lor  three 
years,  and  had  become  barred  under  the  law  iA  liiiiitatioa>  warn 
receivable  in  eyidence.  The  facte  of  the  caee  are  etated  ia  tha 
referring  order  by  Couch,  C-J.,  and  Ainslie,  J.,  which  waa  aa 
follows : — 

This  is  a  snit  for  rent  for  1279  F.  S,  (1871-72),  the  plaiatia 
haying  obtained  an  em  parte  decree  against  the  defendant  for 
Es.  75-8-8  for  root  on  account  of  1278  F*  S.  (1870-71).  Thia 
decree  had  uot  been  executed  within  three  years,  and  it  waa 
contended  that  it  could  not  be  used  as  evidence  of  the  rate  of 
rent  which  the  defendant  was  liable  to  pay.  The  Munsif  held 
that  it  could,  and  made  a  decree  for  the  plaintiff*  This  has  been 
reversed  on  appeal,  the  officiating  Judge  saying :— "  As  no  stepa 
were  taken  to  execute  the  decree  of  1278  F.  8.  (1870-71),  and  tl» 
period  o{  limitation  was  allowed  to  elapse,  it  became  inoperativa 
and  can  no  more  be  held  alive  for  the  purposes  of  evidence  thaa 
to  establish  a  debt  for  the  rent  of  1278  P.  8.  (1870-71)/'  This 
judgment  is  supported  by  the  decision  in  Ram  Sunder  Tewari  v. 

•  Special  appeal.  No.  76  of  1874,  from  a  decision  of  the  Officiating 
Judge  ef  Tipperah,  dated  the  19th  September  1873.  reversing  a  deorS 
of  the  Munsif  of  Noorgunge,  dated  the  30th  April  1873. 
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Srhnitnl  J)ew€^.  (1);    rod  as  we  differ    f rom  that  daciaidPi  we       ^^ 
refer   this  appeal    for  Ihe    decision  of  a  Fall    Bench^   the  point   MiLHABAjii 
being  whether  the  decree  could  be  used  as  evidence  •  B»bbchundk» 

(1)  B^B   Mr.  JtiHUs   BayUy  and    dedarM  that  tlie   plftintlir  held  land     Bahadoob 
Mr,  JmtieM  Olover.  ia    Sarrakdibikamoojj^re^   and    there^  Bank  isbbk 

fore  the  atatment  of  the  defendant  ip       Shaw. 

ThtMxtJfilAf  1868.  the  contrary  should  have  been   oonti* 

BAM  SUNDER  TEWABI  (PLAiNtnnp)    dered  as  of  no   weight  and  this  decree, 

V.  8BIMUNT  OEWASI  and  otbib      the  spedal  appellant  also  nrgets  is  for- 

CDcrastDAKtiV^  ther  proof  that  the  defendant's    receipt 

Enifynii,  AdmMMlit^   cif*^<le0rea       of  rent    was    not    hona    fde*     !ni^ 
harPi^  Vy  X^miknUmu  \  pleader  also  dted  the  d^ses  of  Hurra^fitK 

A  decree  for  rent  in  a  snit  under  Act  Itoy  v.  PranwUh  Roy  OhwOhry  ;(a) 
X  of  1859  against  the  4afcndantk  an  in*  and  Wotnnesh  Ch^nd&r  JhUt  t.  BAii- 
ierreuor,  which  hai  remained  unejracu-  gohan  Chunder  Soy  (b)  in  support  of 
ted  for  more  than  three  yiBars,  Is  net  a    his  eontention 

snheeqnent  suit  admissible  in  evidence  It  is  admitted  before  ns,  as  in  the 
to  sho^  thatr  the  defen^nt  Had  .ipo^ .  Courts  below,  that  the  decree  iBlied 
duringa  period  subsequent  to  the  decree  upon,  of  26th  February  1868,  was  not 
been  hi  bonajide  receipt  of  the  rent.         executed  or  enforced  in  any  way    w)iat 

Baboo  Bhowd-MB  Chum  Datt  for  the  ever.  It  is  also  admitted  that  the 
appellant  .  three  years'   h'mitation    prescribed  by 

The  resoadenti  did  not  appear.  a.  9i,    Aet  X  of    1859,     espired  on 

The  following  judgments  were  deli<  the  28th  Fabvnary  1865,  and  this  n^ 
▼ered  .—  was  brought  on  the  Hth  April  1866. 

Tn  my  opinion    when  a    decree    is 

BtTLrr,  Jl— t  am  6f  opiliion  1^(«  not  executed  within  the  period  allow- 
appeal  ought  to  be  dismissed.  ed  by  law  for  execution,  its  <^>eration 

The  chief  contention  fn  speofal  ceases  and  it  no  longer  remains  a 
appeal  la  thtft  the  Ibwer  Ay>pelhit6  diBcree,  unless  revived  by  order  of  a 
Court  hasw^oAgly  decided  that  the  competent  Court.  N6  such  revival  * 
defendant  iii  in  aqtuat  receipt  of  the  appears  in  this  case.  Hie  lower 
rents  bona  ffde,  inasmuch  as  by  a  Appellate  Court  was  therefore  right 
decree  of  the  ^th  ll'ebruai-y  1862  the  in  thinking  that  the  decree  was  no 
plaiutiffs  title  was  declared  in  a  suit  evidence  against  the  ftkct  ot  the  de- 
under  Act  X  of  1859  at  which  time  fondant's  having  aotaally  received  the* 
Hie  defendant  appeared  alb  an  Inters  rents  as  required  by.  the  law  (s.  77)^ 
Tenor  in  i^t  case,  Conseqiiently  no  that  is,  bond  Jids, 
bona  fidei  could2exist  In  the  actual  It  is  contended  that  the  lower 
reoeipt'of  rent  by  the  defendant.  It  Appellate  Coart  does  not  state  '  ii^ 
k  also  contended  that  another  deoree  express  terms  that  i«ceipt  of  ^he  rent 
dated  5th  September  1865,  distinctly    was5ond>Z0;  but  to  my  mind,  look- 

(a)7W  a,  $5.   ,      *  W9W.B,305. 

•Special  Appeal,  No.  8028  of  1867,  against  a  decree  of  the  Jadkiai  Onnmis* 
•loner  of  2illa  Chota  Nagpore,  dated  the  ^th  May  1867,  aftrming  a  daciee  d 
the  Assistant  Cemmissloaer  of  that  districty  dated  the  9tb  June  U& 
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1874  Baboo  Doorga  Mohun  Doss,  for  the  appellant,  eontanded  that 

MAHABAJiT  the  decree,  t-hoagh   barred,  was  admisaible  in  evidence.    It  had 

Bbbechuspw  become  inoperative  as  a  decree  for  the  purpose  of  realizing  any 

BahIik»»    arrears    by  execution,    but  it   was   evidence  of    the  fact    that 

•^  the  plaintifE    had  been  entitled  to    realize  the    arrears   due  at^a 

^Sttlwf     certain  rate.    The  decision  in  Bam  Sunder   Tewari   Y.Srimunt 

Devcasi  {1)  he  contended  was  incorrect. 

Baboo  Hurry  Mohun  Chuckerbutty  for  the  respondents.— 
An  e»  parte  df  oree  for  rent  is  no  evidence  at  all,  and  is  not 
admissible  in  evidence — Anna  Puma  Dost  r.  Joykisia  Mooher- 
jee  (2) .  Decrees  that  are  barred  and  have  become  inoperative 
are  not  admissilJIe  in  evidence— fiam/eeatoutt  Rai  v.  Deep  Narain. 
Bai  (3)  and  Bam  Sunder  Tewari  Srimiunt  Dewaei  (1)» 

Baboo  Doorga  JloJiun  Dose  was  not  called  npon  to  reply. 

The  judgment  of  the  Full  Bench  was  delivered  by. 

GonoH  C.  J.— We  are  of  opinion  that  the  decree  it  admis* 
Bible  in  evidence.  The  question  of  its  value  when  admitted  is 
to  be  determined  *  by  the  lower  Courts.  The  defendant  has 
alleged  that  it  was    obtained  frandalently..    It  does  not  appear 

ing  to  the  iaopemtive  dcoree  of  the  oeipt    of  rent  wm  not   h&nd  fuU^  or 

piMAtiff  on  one  luwd,    and  the  aotoal  oompatible  vith  •  hie    eUegaijon    thai 

.  receipt  of  rent  hj  the  defendant   on  .  there  waa  no  anoh  lead,  I   would  only 

the  other,    the  lower  Appellate  Court  remark  that  I  do  not  think  the  qnea- 

■abstantially   holds   the  receipt  to  be  tion   of   ban^  fides' ot  reoeipt  of   rent 

hand  fide    as  contemplated   by  e*  7Va  can  be  decided  in  that  view  ;    because 

Act  X  of  1859.  the  one  matter  ia  independent  of  the 

Eeferring  to  the    two   oases    cited  other, 

aboye,  I    have  only    to  say  that  they  In   this    view   I  would   disniise  th» 
only   lay  down   what   iaan   admitted  •  appeal   but     without   costa^     as    the 

rule  of  law,  viz^  that  the  receipt  con-  respondent  does  not  appear^ 
templated  by    s.    77    is  not    to   be 

only  actual  but  &ondy!d0,  and  have  no  Qx^ovSR,  J  —  I  oonourSn    dismissing 

further  bearing  whatever  on  the  pre*  the  special  appeal, 

sent  case.  (I)  iint^,  p,  371.. 

With   regard    to    <he     plea   that.  (2)W.  K.,  Jany.lto  July  1864,  Act 

because  the  decree   of  1866   laid  down  X  Bui,  107. 

that  the  plaintiff  had  lands  in  Snrrak-  (S)   Agra  H.  C.    Rcp.»   F.  £•   Bui. 

dihikomoopore,    the    defendant's    n-  1866<G7, 781, 
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that  he  gave  aay  eyidenoe  of  thisi  and  it  will  be  for  the  Conrt  to  ^ 
say  whether  there  is  any  evidence  in  support  of  that  allegation.    Maharaja 
The  decree  of  the  Officiating  Judge  must  be  reversed^  and  the     Manick 
suit  must  be  remanded  to  him  for  rehearing.    The  costs  will    ®^"^**^* 
fallow  th^  resulL  Ramkisbbv 

The  case  decided  by  the  Full  Bench  at  Agra — Bamjeeawan 
Rai  y»  Deep  Narain  Rai  (l)-^which  was  referred  to  by  the 
pleader  for  the  respondents,  does  not  appear  to  us  to  be  appli* 

i:able« 


Bhaw. 


PRIVY  COUNCIL. 


LUCHMUN  Sl^GH  (Plaiktipp)  ».  TIRBANI  BUKSH,  buccEssoR  or 

8  HUMSHB&E  SINGH  (Dkpbnbant). 

P.  C.» 

1874 
[On  Appeal  from  the  Court  of  the  Financial  Commissioner  of  Ondh.])         j^^  ^^^ 

Review,  AppUeation  for  -Act  VIII  of  1859,  e.  377,  — ' — 1 


Where  a  pa«^ty  applying  for  a  review  of  judgment  after  the  expiry  of  the 
period  of  ninety  days  allowed  by  s.  377 ,  Act  VIII  of  1859,  had  not,  as 
reqnired  by  that  section,  shown  any  jost  and  reasonable  cause  for  not 
prefering  his  application  within  the  prescribed  period,  the  order  admitting 
the  review  was  held  to  have  been  improperly  grantedi  and  was  set  asid^ 
with  all  subsequent  proceedings  thereon. ' 

Apfkal  from  a  decision  of  the  Financial  Commissioner  o£ 
Ondh^  dated  29th  Jane  1868,  confirming  an  order  of  the  Settle* 
ment  Officer  of  Seetapore,  dated  14th  July  1864. 

This  suit  was  brought  in  the  Court  of  the  Settlement  Officer 
of  Seetapore  on  11th  liecember  1863,  by  whom,  on  14th  July 
1864,  it  was  dismissed.  The  Settlement  Commissioner  of  Oudh^ 
Mr.  Carrie,' reversed  this  decision  on  5th  September  1864,  and 
gave  a  decree  for  the  plaintiff.  On  29th  November  1864,  the 
defendant  preferred  a  special  appeal  to  the  Financial  Commis- 
sioner of  Oudh,  in  which  the  decision  was  pronounced  on  24th 

(1)  Agra.  H.  0.  Rep.,  F.  B.  Rul,  1866-67, 78. 
•Pr«n*t;— Sw  J.  W.  CoLviM,  Sib  B.  Pjeacogk,  Sia  M.  S.  Smuh,  akd 

3iil  B.  P.  COLUBB, 


» 


374 


BENGAL  L4W  KBPOATS. 


(YOI*.  XIY. 


1874 


LvcHMuir 

SlNOH 

.V 

TiBBANt 

fiUKSH. 


Beptember  1867,  by  Colonel  Barrow,  then  cfficia4mga»  Financial 
Commissioner^  affirming  the  decision  of  the  SetUemeot  Gammia- 
sioner.  On  27th  November  1867|  the  defendant  applied  for  a 
review  of  this  order,  bnt  hia  application  was  irejeet^  by 
Mr.  Daviesi  then  Financial  Commissioner.  On  24ldi  Afiril  186^1 
another  application  for  review  was  made  to  Oblonei  B^row,  wbo 
had  succeeded  Air.  Davies  as  Oommissioner.  The  oaao  was  by 
him  remanded,  and  after  remand  he  made  an  order,  on  29th 
Jane  1868,  that  all  intermediate  orders  should  be^  qnashed,  >and 
the  original  decree  of  14th  Jnly  1864  should  stand  good. 

From  this  decision  the  plaintiffs  appealed  to  Her  Majesty  in 
Council.  The  only  question  material  to  this  report  wag 
whether  the  review  ought  to  be  BBt  aside  with  all  subsequent 
proceedings  as  having  been  improperly  granted. 

Mr.  Leiih,  Q.  C.  (Mr.  /.  Arathoon  with  him)  for  the  appellants. 
*-*lt  was  not  competent  to  Colonel  Barrow  to  entertain  an  appli- 
cation made  in  April  1868  for  a  review  of  his  judgment  of 
September  1867,  unless  just  and  reasonable  cause  were  shewn 
as  prodded  by  &  877,  Act  YIII  of  1 859,  for  not  making  the 
application  within  ninety  days— If  a^rq;a  Moheahur  Smg  v.  The 
Bengal  OavemtnmU  (1),  Ounganarain  Boy  ▼.  ChomomcoT^ee  (2). 
Moreover,  the  application  for  review  which  Colonel  Barrow 
entertained  was  admitted  more  than  ninety  days  after  a  simdar 
application  had  been  rejected  by  Mr.  Davies.  Under  such 
circumstances  the  order  passed  by  Colonel  Barrow  admitting  the 
review,  and  all  subsequent  proceedings,  must  be  set  aside* 

Mr»  T.  B.  Cowie,  Q.C»,  for  the  respondent. — ^Tbere  has 
been  a  misapprehension  of  the  facts  of  the  case  on  the  part  of 
the  Settlement  Ccimmissioner.  He  had  not  before  him,  or  haS 
^ot  considered,  the  statement  made  by  Ltichmun  Singh,  in  the 
Ichewat  proceeding  of  1859.  The  hhewat  statement  bound  the 
appellant  Luchmun,  and  there  was  virtually  no  evidence  tosnppoit 
the  finding  that  the  parties  were  members  of  an  undivided 
family  within  the  period  of  limitation.  The  evidence  proved  the 
contrary. 


(1)  7  Moore's  I  .A^  383. 


(2)  8  W.  B.,  184^ 
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l%e  judgment  of  their  Lordships  was  delivered  by 

Bib  BABifTSS  Peacoce.— In  this  case  Luchmnn  SingK 
blronght  a  sait  against  Shnmshere  Sitigh  in  the  Court  of  the 
Settlement  Officer  of  Seetapore.  His  suit  was  to  recover  one- 
foiyth  of  an  estate  situate  in  that  district*  Luchmun  Singh 
was  the  representative  of  one  of  five  brothers^  who  were  the 
sons  of  Ojeeb  Singh.  He  was  the  son^  actually,  of  Bhugwunt 
Singh^  but  he  had  been  adopted  and  taken  out  of  Bhugwunt 
Singh's  family  by  Rae  Singh,  who  was  one  of  the  other  five 
brothers.  Bhugwunt  Singh  subsequently  died  without  leaving 
any    other    issue,    his  other  son^  the  brother     of  the    plaintiff, 

having  been  killed  in  the  mutiny,  and  in  consequence  the  shares^ 
which  were  originally  held  by  five  brothers,  belonged  to  four. 
Ijuchmun  Singh,  therefore,  as  the  adopted  son  of  Bae  Singh, 
claimed  one-fourth  of  the  estate.  It  appears  that  Shnmshere 
Singh  was  the  person  who  had  signed  the  kabuliat.  and  had 
contracted  for  the  G-overnment  revenue,  but  the  brothers  were 
a  joint  undivided  Hindu  family  up  to  a  certain  period ;  and 
the  question  was  whether  the  plaintiff  had  'proved  that  they 
were  joint,  both  in  food  and  estate,  within  the  period  of  limita- 
tion. The  period  of  limitation  in  Oudh  with  regard  to  oasbs 
of  this  nature  depends  upon  Act  XIII  of  1866  of  the  Govem- 
•  xnent  of  India,  which  enacts  that  no  suit  'relating  to  any  tenure 
which,  under  the  provisions  of  Act  No.  XVI  of  I8601  shall  be 
solely  cognizable  in  the  Courts  of  Bevenue  in  the  said  province 
(and  this  is  one  of  those  cases)  shall  be  barred  under  the  rules 
of  limitation  in  force  in  such  Courts  if  the  cause  of  suit  shall 
have  arisen  on  or  after  the  13th  day  of  February  1844.  •    * 

The  question  was  whether  Luchmun  Singh's  cause  of  action 
t6  have  a  share  of  this  estate  did  accrue  subsequently  to  the 
commencement  of  the  year  1814.  The  case  was  tried  before 
the  Settlement  Officer,  who  found  certain  facts.  He  says  : 
*'  The  defendants  deny  possession  as  proprietor  or  sharer,  and 
ebkim  tO-  have  held  the  full  proprietary  right  for  some  years 
prior  to  the  term  of  limitation.  The  question  before  the 
Court  then  is,-— (i)  has  the  plaintiff  been  in  possession  of  any 

rights  within  the  term  of  limitation?    and  if  so  (ii)  are  they 
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the  rights  of  a  proprietor  ?  The  onus  of  proof  rests  on  tbe 
plaintiff.  A  review  of  the  proceedings  in  the  District  Goort 
and  of  the  evidence  produced  by  the  plaintiff  now.  seem  to' 
me  to  establish  that  :-"-Fir8t.  For  many  years  iramediatelj 
preceding  annexation,  the  plaintiff  was  on  perfectly  amicablo 
terms  with  the  defendant,  and  received  his  support  in  common 
with  the  defendant  himself  and  dome  other  relatiodb  from  tbe 
estate.  Disputes  arOse  at  the  close  of  1263  Faslee  (1856),  end- 
ing in  an  affray,  in  which  the  defendant's  brother  was  killed* 
These  disputes  arose  either  because— (i)  plaintiff  then,  for  the 
first  time,  set  up  a  claim  to  a  share,  or  (ii)  defendant,  for  the  6rst 
timox  sought  to  deprive  the  plaintiff  of  a  ;share.  The  plaintiff  was 
completely  ejected  till  1266  Fusleo  (1859-60),  when,  by  order  of 
Court,  he  was  put  into  possession  of  what  was  thought  to  be  hia 
sir  land,  nominally  100  bigas,  but  'really  150,  the  order  beings 
to  put  him  in  possession  of  what  he  ha^l  before.  The  plaintifE 
is  still  in  possession  of  this  sir.  Up  to  this  point  there  seems 
no  doubt  about  the  facts.  Beyond  this  there  may  be  doubt. 
In  my  opinion  the  plaintiff  has  wholly  failed  to  prove,  and  there 
is  no  reasonable  hope  that  he  can  establish  his  allegation^  that 
he  participated  aunually  in  the  profits  to  the  extent  of  qoe^ 
fourth,  and  was  therefore  a  sharer  or  part  proprietor.''  But  ii 
would  not  be  necessary  for  a  member  of  an  undivided  family 
to  prove  that  he  participated  in  the  profits  to  the  full  extent  of 
his  share.  It  is  very  common  among  joint  families  that  the 
expenses  of  the  family  are  paid  out  of  the  common  found,  an^ 
that  each  member  i^draws  a  certain  sam  as  he  requires  it,  but 
there  is  no  account  taken  between  the  members  of  the  family 
to  see  whether  each  member  receives  his  full  share* 

Then  the  Settlement  Officer  goes  into  the  question  of  sir 
land,  and  discnsses  the  question  whether  the  occupation  of  the 
sir  land  would  take  the  case  out  of  limitation,  provided  he  had 
nothing  else.  He  says  :  '*  But  the  question  will  sooner  or  later 
arise,  and  not  alone  in  this,  but  in  other  similar  cases— -does  sir 
land,  held  as  it  is  held  by  this  plaintiff,  represent  an  ancestral 
share  in  the  estate,  oris  it  merely  maintenance  given  to  younger 
branches,  at  the  pleasure  of  the  head  of  the  house  ?  It  is  quite 
certain   that   if   circumstances  compelled    the   division   of   the 
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estiitd^  the  p)aiDti9  would  share  by  aaoest>ral  right/'  He  theh 
decided  against  the  plaintiff's  claim  ^  upon  which  the  case  was 
broagfat  before  the  Settlement  Commissioner  of  Oadh,  Mr.  Car- 
rie ;  and  he  says  :  ^'  It  is  shown  that  the  descendants  of  Ojeeb 
Singli  lived  together  till  aboat  1264  Faslee  (1856-57),  and  that 
the  appellant  held  possession  of  a  village  named  Akberpore 
which  formA  a  portion  of  this  estate,  paying  the  proceeds  into  the 
common  fand.  It  is  also  shown  that  appellant  held  some  sir^ 
bnt  there  is  no  actnal  proof  of  appellant's  having  enjoyed  a 
fihare  of  the  general  profits/'  Then  he  goes  on  to  discuss  the 
question  whether  the  holding  of  sir  land  is  a  participation  in 
profits,  and  he  comes  to  this  conclusion  :•— '^  In  the  present  case 
then,  the  Court,  being  of  opinion  that  the  appellant  was,  np  to 
1264  Fnslee,  a  member  of  an  undivided  Hindu  family  Hving 
in  common  and  sharing  'in  common,  holds  that  the  cause  of 
Action  in  the  case  arose  in  1264  Fuslee  or  such  other  date 
abont  that  year  when  appellant  and  respondent  quarrelled^ 
and  appellant  was  deprived  of  the  rights  which  he  had  up  to 
ibat  time  enjoyed.  Being  of  this  opinion,  the  Court  doeg  not 
consider.it  necessary  that  appellant  should  prove  possession  of 
a  specific  share,  the  possession  of  respondent  being  presumed  to 
be  the  pOHsession  of  the  entire  family/' 

•  tt  appear?  to  their  Lordships  that  the  Settlement  Commis- 
sioner was  right  in  this  opinion.  If  these  brothers  did  live  in 
^mn^ensalityi  and  the  funds  p£  the  estate  which  they  respec- 
^iyely  held,  independently  of  the  sir  land,  were  brought  into 
the  common  fnnd^  and  tl^ey  participated  in  this  fund  by  reason 
of  their  living  in  commensality,  it  was  not  necessary  that  the 
ptaiptiff  ^oold  prove  the  possession  of  a  specific  share  of  the 
^ol^t  fund.  ''  For  the«e  reasons,''  the  Commissioner  says, ''  tbe 
Cpurt  reverses  tbe  order  of  the  Settlement  Officer,  and  decrees 
the  appellant  a  one-fourth  share  in  Mauza  Nawagaon>  being 
me  share    to  which    }xe  is  entitled  by    ancestral  rights ,  and  to 

which  he  lays  claim.'' 

An  appeal  was  brought  from  that  decision  tothe  Financial  Com- 
missioner, the  defendant  upon  that  appeal  being  the  appellant. 
Colonel  Barrow,  as  the  Financial  Commissioner,  states  the 
gronnds  of  appeal^  and  he  says :  '^  If  the  parties  were  an  undivided 
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family  in  the  Nawabee  within  Umitation^  no  doubt  tbe  Oommia* 
aioner's  order^  reyeraing  that  of  the  Settlement  Officer^  ia 
correct.  It  appears  that  in  the  Nawabee  (1263  Faslee,  13ip6)t  ' 
with  in  limitatioD^  a  separation  took  place,  and  respondeat  go^ 
only  150  bigas  sir,  bat  this  does  not  invalidate  bis  claim,  for  he 
was  in  the  possession  as  a  aember  of  an  undivided  JdindS^ 
family  npto  1263  Faslee  (1S56).  He  is,  therefore,  new  QotitM 
to  his  share.  The  proof  of  sepecific  possession  is  not  requvMto.  I 
uphold,  therefore,  the  Commissioner's  finding,  decreeing  4-iau>ft 
share  to  special  respondent,  subordinate  to  the  Benundar*  Sbuio- 
ghere  Singh/' 

Colonel  Barrow's  judgment  was  given  on  the  24th  September 
186V«  It  appears  that  at  that  time  Colonel  Barrow  was  only 
officiating  as  Financial  Commissioner,  when  he  gave  judgment 
affirming  the  decision  of  Mr.  Currie ;  after  that  Mr.  Daviog 
appears  to  have  come  back  and  resumed  his  duties  as  Financial 
Commissioner.  An  application  was  made  to  Mr.  Davies,  who 
was  then  the  Official  Commissioner,  to  review  the  jadgmenjt 
which  Colonel  Barrow  had  given  when  he  was  acting  as  Finan* 
cial  Commissioner.  Mr.  Da  vies  refused  to  grant  a  review,  and 
on  the  17th  November  1867  rejected  the  application.  Nothing 
was  done  after  this  until  the  24th  of  April  1868,  which  waa 
more  than  ninety  days  from  the  time  of  the  original  decision  of  * 
Colonel  Barrow,  and  more  than  ninety  days  even  from  the  time 
when  Mr.  Davies  rejected  the  application  for  review.  Colonel 
Barrow  at  that  time  was  again  acting  as,  or  ha  d  been  appoint^ 
substantially  to  the  office    of,  Financial    Commissioner.    At  all 

events  ho  was  preforming  the  duties  of  that  office,  and  on  that 
day  an  application  was  made  to  him  for  a  review  of  his  own  jndg* 

ment.  Mr.  Davies  having  rejected  a  review,  an  application  wa9 
made  io  Colonel  Barrow  himself  to  grant  a  review.  Upon  that 
be  says  :  '^  Review  is  asked  for  in  this  case  on  the  grounds  of  a 
certain  statement  said  to  have  been  made  by  the  special  respond- 
ent in  1859,  to  the  effect  that  they  (the  sharers)  had  been  tuimed 
out  of  possession, sixteen  or  seventeen  years  before^by  Shumshere 
Singh,  meaning  that  the  family  had  been  separated,  ^e  state* 
ment  is  produced  and  read,  showing  that  Shumshere  Singh  had 
turned  them  out  before  February  1844,  and  that  they(thd  special 


yOL.  HVJ 


PaiVY  OOUMOIL. 


379 


retpondents)  merely  held  tbeir  sir,  Ac.    Tba  traaslaiian  of  the  ^ 

depowiion  referred  to  is  dated  Janaary  1859^  and  the    pladntiffs 

(apaoial  reepondents)  loosely  stated  they  had  been  sixteen  years 

separated^    which  places  them  a  year    oaly  out  of  limitation.    ^ 

do    not  think  that  this  statement   would  soffibe  to  eject    Lnch* 

inooi  &o«  from    a  share  if   they  could  otherwise  prove  that  they 

had  held  tVe  status  of  shareholders."    The   statement  referred 

to  waSf    however,   before  the    Settlement  Officer  when  he  came 

to  the   first  decision^  and  it   was  also  before  Mr.  Carrie  as  welj 

B8  the  evidence  which  had  been   given  in  the    plaintifiPs  favor  ; 

the  statement  which  the  plaintifF  h^d    made^  and    which  tended 

to   show  that  the  evidence    was  not  correct^    was  before  both 

those  officers— the   Settlement    Officer  who   decided  the  case  in 

the  fiiat  instancOj  and  the  Settlement  Gommissioneri  Ur.  Currie ; 

«nd  it  was  also  before    Colonel   Barrow   bimselt  when   he  gave 

his  judgment   affirming  the  decision  of  Mr,    Currie.    Bat  the 

plaintiffs  had  given  evidence  to  show  that  they  were  shareholders^ 

and  Mr.    Currie  had  acted  upon  that  evidence  and  found    tha^ 

thqr  wera  shareholders^  and  had  given  them  a  decree  in  conse- 

qaeaooi    Mr.  Currie  says  that''  up  to  1264    Fdslee  (1856-57^ 

appellsiut  (Ludimun)  was  a  member  of  an  undivided  family  living 

In  oom9ion  and  sharing  in  common^  and  that  they  only  separated 

in   1264  when  they    quarrelled.''    The  Financial   Commissioner 

goes  on :    ''There  is  no    evidence   on  record  to  this    effect :  the 

trying    officer   indeed    says  that  Lachmun   has  produced  none 

to  show  that  he  had  any  status  as  a  proprietor.     There  .are  eleven 

or  twelve  villages  concerned  io  this  decision.    The    Government 

demand  on  the   same  is    Bs.  4,150"  (that  is,    to  show  that  the 

value  of  the  estate  was  considerable).    "Such  important  interest 

deserves   full  inquiry    before    shares  can  be  decreed,    and    the 

quotation  from  Mr«   Curriers  judgment  will  form    the  sul^ect  of 

an  issue   for  further  trial.    After  the  lapse  of  so  long  a   time  ^ 

regret  to  give  the    Courts  the  trouble  of   further  inquiry,  but  in 

this  instance  it  appears    only  just  to    special  appellant  to  do  so, 

for  Luchmun,  as  far    as  the  evidence  yet  goes,  has  not  proved   a 

good  title  to  a  share.'' 

The  case,  theus  was  sent  down  for  the  purpose  of  trying  whether 
the   quotfttion   from   Mr.    Carrie's  judgment,  that  the  plaintiff 
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WM  a  nfem'ber  of  tin  tkndiviaed  lamtly  up  to  1804  Wits  c&twe^ 
or  ii<]ti.  In  reality  the  case  was  sent'back  to  the  Set^lenmfr 
Offieer  to  try  whether  the  decision  of  Mr.  Oarrie  npon  »pptMl 
from  the  Settlement  Officer  upon  a  qaettion  of  ii&t  was  oorrei^t 
okr  not.  The  case*  came  4iefore  Colonel  Barrow  merely  hp^ 
special  appeal.  He  sent  it  back  upon  the  ground  that  thei^' 
Vas  no  evidence  whatever  given  in  support  of  that  issue.  l*hfei"«l 
was,  however,  the  evidence  of  the  plaintiff  himself  upon  o^'tti; 
It  appears  to  their  Lordsliips  that  the  Financial  Commissioner 
w)^swrOngin  granting  the  review  and  remandiog  the  ttmei 
and  further,  that  he  had  no  power  to  do  so. 

The  right  to  apply  for  a  review  ot  judgment*  depends  upoW 
Act  ytll  of  1859,  s,  376,  wnich  is  as  follows :  "Any  per-' 
son  considering  himself  agg;ri67ed  by  a  decree  of  a  Contx 
of  original  jarisdictioh,  from  which  no  appeal  shall  have  been* 
referred  to  a  supsrior  '  Court,  or  by  the  decree  of  a  District 
Court,'*  and  so  on,  ''and  who,  froAi  the  discovery  of  new  mattei? 
or  evidence  which  was  nob  within  his  knowledge,  of  cOnldrnot'lWi 
adduced  by  him  at  the  time  such  decree  was  passed^  orfrorm  any 
other  good  and  sufficieht  irekson  may  bd  desirods  *  of  obcaitti*^ 
«  review  of  the  judgment  passed  agaiinstbim,  mayappTy  fAi 
a  review  of  judgment  by  the  Court  which  passed  the  decree." 

ITow  what  wais  the  groand  of  application  to  Colonel  BarroW 
for  a  review  of  his  own  judgment  ?  He  says  ibat' there  ^^  no 
evidence  whatever  before  Mr.  Carrie  in  support  of  the  fact  that 
the  plaintiff  was  a  member  of.  a  joint  family,  but  there  Was  no 
allegation,  wheu  the:application  lor  the  r,evi9W  of  j^udgment  was 
made,  that  the  applicant'  had  discovered  any  new  matter  or 
evidence  which  was  not  ^thi^  bis  knowledge,  or  could  noi  be 
adduqed  by  him  at  the  time  the  decree  was  ,pa«ised»  ,  . 

^  Then  was  there  apy  other,  good  and  sn^lipisnt  reason  t  Tub 
only  other  good  aud  sufficient  reason  appearing  in.  Colonel  Barf 
irow'a  judgment  wasi,  that  Mr*  Cnrrie  had  found  that  fact  without 
any  evidence  to  warrant  it ;  but  that  is  not  correct. 

But  the  application  was  made  more  than  ninety  days  from  the 
date  of  the  decree,  and  it  was  made  more  than  ninety  days  even 
from  the  time  when  Mr.  Da  vies  had  refused  to  review  Colonel 
Barrow's  decision^    Section  377  of  Act  YIII  ot  \Q5»  enacts  Hbd 
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tRd   hpplieattOQHSor  a   review  sliaA  be  made  i?itHifl  nmeiy  eb^' 
ttom,  itie  date  of  thb ^decree,  iinl^s  the  party  pr<^ert!it>^  libe  Babe' 
63Eall4)e  iibte  io4h6^  jctst  and  saffidicftitH^Oddf  t6  tfae  satisfnotioti 
df'tlie  Xhmrt/  for  not  having  preferred  snoh    appli^ioil  withiq., 

f!be^ifedpetnod. 

■•*■'' 

'  <Wd#if  %be  gmiuid  for  the  applio^ittim  for  rejrieip  was,  a^- 
staled  by  Oolooel  Banm^  in-:  fais  jo^gmenfci  tibat  tf  r»  Omcuio: 
IttMlloimA^k  fact  .wik)ioui  any  avSdftne^  \tbatev0r  ia  afapport  ot  it, 
tbe'defeadant  ought to>haTQ  applied  foe  the:  review  of  jadgm^ni. 
within  ninety  days  from  tbediita  o£  tl\e  deovee.  But  in  fchk  eaad 
4ie  jnoolid  applicatjon  for  ceview  waa  not  made  within  that 
j^eriod-.  '  In<the  ease  otliiahmraja  Mohethar  Singh  t.  Th0  j9m^ 
gi$,t  Chveffment  (I),itwa8)ieldthatar6\^iew  granted  ^tQc.Qinptx 
daiy»^Mtfieni  soffietenk  gc^anil  was  invalid*  Thaty  hpw^^ti.  wf^ 
in  a  resumption  saiti  and  was  not  a  case  undw  Apt  Y^Ji  pf 
18&^.  It  Was.  Under  an  old  Begalationi  and  was  not  an 
express  decision^  althppffb  probably  the  same  principle  would 
apply  to  a  case  nnder  Act  Vltt  of  1859.  There  is,  however, 
an  ^press  decision  in  the  HigH  Coart  of  Bengal  with  regard 
to  the  application  for  a  review  nnder  Act  Yltl  of  1839-— 
Gunganarain  Boy  v.  Chanomoonee  (2).  The  marginal  note  ia  : 
*'Th^  ol^der  of  the  Lower  Appellate  Gonrt>  admitting  a  teTiew 
of  judgment  after  the  expiration  of  ninety  dsiya  from  the  date  of 
thq.dgecQe,^  iWHbPH^t  showing:  whe^tbpi:  tth^re  was  sufficient  cause 
proved  to  its  satisfaction  for  the  delay,  was  held  to  be  illegal^ 
and  was  set  aside  with  the  subsqnent  pfoceedinfgs  thcn^eon/' 

'  SAkeir  Lordships  approve  ,  of.  that  decisiq^,  and  consider  it 
appHdftble  to  the  present  case*  Golonel  Barrow  does  noii  stata 
that  there  was.  or  that  it  had  been  shown  to  his  satisfaction 
t}iat  thdre  was*  sufficient  cause  for  not  having  made  the  appli- 
cation for  the  review  within  the  ninety  days.  According  tq  the 
decision  to  which  reference  has  been  made,  it  appears  that  the 
xWiew':  -itself  as[d  ril  the  subsequent  proceedings  under  it  were 
inrtdl^. 

'  The  case,  however,  Went  down,  and  w&s  ^retried  bjt  the  Settle^ 
nent  Officer.    It  is  unnecessary  to  go  into  tihe  fovther  proceed* 
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t874       inifi*    Their  liordfthipi   are  of  opinipn  tbat^even  iftha  reyktw 

LucHMuw  '  ^^  ^^  properly   graoledi   the    Enbeeqntnt  proceodingi    aod 

81NOK      jadgmdnt  were  entirely  wrong.     The  case    it  decided   opoa  the 

TiBBARi     ground  that  Colonel  Barrow  has  not   shown  that  itwasprofed 

fiDKflB,      1^  }||g  eatisfaction  that  there  was  a  8n£Sotent  exxsuaa  for  not  haT» 

ing  made  this  application  for  a  review    within  ninety  days  fro& 

the  date  of  the  deoree,  and  that  the  granting  of  th#  tetiew  aad 

all  subsequent  proceedings    under  it  iveve  erroneoias  and  infalid*^ 

The   original  decision   of  Ookmel  Barrow,  upholding  Mr.    Csr* 

tie's  decision  of  fa?or  of  the  plaintiff,  and  awarding  Um  a  one* 

fonrth  share  in  this  estate,  must  stand. 

Their  Lordships,  therefore,  will  humUy  advise  Bar  liajesty 
that  the  last  decision  of  Financial  Commissioner,  dated  the 
SStb  and  80ih  Jane  1868,  be  reversed,  and  that  the  first  deei* 
siott  of  the  I  Financial  CoamisaioBer,   dated  the  JMth  September 

1867,  be  affirmed. 

Appeal  alhwei. 

Agent  for  the  appellants :  Mr.  T.  L.  Wilton. 

m 

Agents*  for  the  respondents  :  Messrs  Ywmg,  JacJaon  ^  Oo. 


^1874  ^^^  NILMONT  8IKGH  DBO  BlHAOOOR  (PLimrifF)  «.  KALSB 

Dec  12 &  15  OHUHN  BHUTTACHABJBB  and  oihkbs  (OxmNDAxm). 

[On  Appeal  from  the  High  Ooartof  Jadkatnre  at  Vort  WUtiatti  im  Beagil.] 

15  B.  L.  R. 

78.  The  woide  of  s.  15,  Aet  VIII  ^  1859,  era  to  be  interpratod  ee  gifing  ft 

rtg^t  todbtela  •  deolention  of  titleoaly  ia  thoee  eeaee  ia   which  tbeOoert 

ooaldhave  grented  relief  if  relief  had  been  prayed  for. 
A  suit  by  a  party  in  poaseesion  for  a   deolaration  of  tiUe  and    to  aet  a8id% 

no<l  any  deed  nor  any  aofc  of  the  defendant^  bnt  a  mere  allegation  on  hia  part 
that  he  holds  under  a  certain  tenure,  ia  not  maintoinable. 

Appeal  from  a  decision  of  a  Diyision  Beneh  (Kemp  and 
AinsliOj  JJ.)  of  the  Calcutta  High  Cou^t^  dated  the  29th  Angofl^ 
1871^  revereiog  a  deor^  of  the  D^nty  Commisaioner  of  Man- 
bhoonii  passed  on  the  80th  Deoemberj  1870. 

^Fru9nt :— Sia  J.  W.  Colvxlb  Bib  B.  Pbacook«  J3ia  U.  S.  Bmiib» 

AKo  Bib  B.  P.  Collus* 
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Mr.  T.  fl.  ComSi  Q.O.,  and  Mr.  Dojfne  for  the  appellant.  '^^^ 

Raja 

None  <rf  the  Beapondenta  apppeard.  Nilmoky 

^  Babasoox 

The  facts    dE    the   case  are  sufficiently  set    forth   in  their        .« 
LeKDSHiPs'  judgment,  which  was  delivered  by  ^^^^ 

Sib  B.  p.  Collieb.— This  was  a  suit  instituted  by  the 
Baja  of  Pachete  against  a  great  number — alout  fif  ty^p^of  Ms 
ryots^  "  to, "  in  his  own  language^  '*  obtain  possession  of  10 
rekhs,  or  a  lOanna  share,  of  Mauza  Baotara,  Pergunna  Para, 
under  a  mal  title,  by  setting  aside  the  false  mughali  Irahmottara 
title  stated  by  the  def en  dants/'  The  defendants  set  up  different 
defences  ;  some  of  them  alleged  the  mughali  brahmottara  tenure, 
wbich  the  Baja  complained  of  tbeir  having  set  up ;  others 
repudiated  any  such  tenure,    and  declared  that  they  had  never 

set  it  up,  and  therefore  that  the  suit  was  brougnbt  unjustly 
against  them  /  others  did  not  appear.  The  case  came  in  the  first 
instance  before  the  Assistant  Commissioner  of  Manbhoom,  who 
in  their  Lordships'  opinion  did  not  sufficiently  distinguish 
between  the  different  classes  of  defendants.  He  treated  them 
substantially  as  all  setting  up  this  mnighali  brahmottara  tenure, 
and  framed  his  issue  with  that  view.  He  fonnd  in  the  result  in 
favor  of  the  Baja,  that  the  Baja  was  entitled  to  possession  of 
the  lands  in  suit,  and  that  the  defendants'  allegation  of  mughali 
irahmottara  holding  should  be  set  aside. 

An  appeal  was  then  presented  to  the  High  Court,  and  in 
their  Lordships'  judgment  the  High  Court  scarcely  8ufficiei;itly 
.  adverted  to  the  distinct  defences  on  the  part  of  the  various 
defendants ;  the  case  of  some  being  that  they  had  a  brahmottara 
tenure,  that  of  others  being  that  they  had  not  and  never  had 
set  it  up ;  as  against  those  last  it  was  necessary  for  the  Raja 
to  prove  that  they  had  set  up  a  brahmottara  tenure.  The  High 
Coort  reversed  the  decision  of  the  lower  Court,  and  the  ground 
of  their  decision  is  expressed  in  the  last  paragraph  of  their  judg* 
ment :  '^  On  the  whole  <»se  we  think  that  the  onus  being  shifted 
''  on  the  plaintiff  to  prove  that  these  defendants  had,  since  the 
^'  year  1197  (1790),  paid  at  a  variable  rate,and  that  they  have  not 
'^paid  at  the  rate  of  Bs.  121-9  annas,  as  per  settlement  of  1197 
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'^^*       '*  (1790),  he  has  altogether  failed  to  do  so.    We  therefore  diatnifle 

Baj4       ''  the  plaintiff's  casoi  and  decree  the  appeal  with  costs.''    In  other 

BmoH^Dso  ^^^^'  ^^^  ^^8^  Court  appears  to  have  found  that  the  defeiid-  ' 

Bahaooob    ants  had    p^^red  a  primd  facte  case  of  a  mughaU  brahmoUan 

KkM  Chubn  ^^Q>^»  throwing  npon  the  plaintiff  the   onus  of  rebntting  that 

Bbutta-     cngQ  HQ j   Q^  ]^e  i^  failed  to  snstain   the  onns  thrown  np8a 
cau»n.  '  ^ 

him.    The  decree  of  the   High  Conrt  is  in  these  teitAS,-**''  It  is 

^'ordered  and  decreed  by  the  said  Conrt  that  this  appeal  -be 
"  decreed^  and  the  deoree  of  the  lowe  r  Conrt  be  reversed,  and 
"  that  the  suit  of  the  plaintiff  (respondent)  as  against  all  the 
^^  defendants  be,  and  the  same  is,  hereby  dismissed*''  Their 
Lordships  do  not  think  it  necessary  to  deternune  whether  or 
not  the  High  Conrt  were  right  in  the  oonclnsion  they  came  to  as 
to  the  proof,  or  the  rebnttal  of  proof,  of  the  brahmottara  tenure, 
because  in  their  Lordships'  opinion  the  judgment  dis  missing 
the  suit  is  maintainable  on  totally  different  gronnds.  This  is 
in  substance  a  suit  for  a  declaration  of  title,  and  it  is  a  suit  to 
set  aside,not  any  deed  nor  any  act,  but  a  mere  allegation  of 
the  defendants  that  they  had  a  certain  tenure.  In  their 
Lordships'  view  such  a  suit  is  not  maintainable.  S.  15  of 
Act  YIII  of  1859  is  in  these  words,—''  No  suit  shall  be  open 
''  to  objection  on  the  ground  that  a  merely  declaratory  decree  or 

''order  is  sought  thereby,  and  it  shall  be  lawful  for  the. Civil 
"  Courts  to  make  binding  declarations  of  right  without  granting  * 

"  consequential   relief."    A  similar    clause  in  this   country  has 

been  held  to  give  a  right  of  obtaining  a  declaration  of  title 
only  in  those  cases  were  the  Court  could  have  granted  relief 
if  relief  had  been  prayed  for ;  and  that  doctrine  has  been 
applied  to  this  clause  in  the  Indian  Act« 

Now,  applying  that  test  in  their  Lordships'  opinion  this  suit 
is  not  maintainable.  The  Baja  was  not  entitled  to  relief  in 
the  shape  of  an  order  giving  him  possession,  inasmudi  as  he 
was  in  receipt  of  the  rents  and  profits  ;  and  he  sought  for  and 
could  obtain  no  other  description  of  possession  than  that  which 
he  had.  He  could  not  obtain  relief  by  an  order  directing  an 
enhancement  of  rent,  inasmuch  as  the  cognizance  of  suits  for 
the  enhancement  of  rent  is  confined  to  the  Revenue  '  Courts, 
and  a  certain   procedure   is  assigned  to  claims  of  that    kind  in 
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those  ConrtB.    Bis  requisition  of  a  declaration  of  a  mal  title  by      ^^74 
setting  aside  the  false  hrahmottara  title  alleged  by  the  defend-      raja 

*  ants^  is  really  no  more  than  this,  that  he  should  have  his  title^  ^^o^bo 
whatever  it  was^  as  a  zemindar j^  free  from  the   allegation  oE  the  Bahadoos 
defendants  that  they  had  some  other  title.    If  he  had  applied  kalicGhubh 
to^set  aside  a  deed  set   np'by  the  defendants^    impugning  his    en!^^- 
ordinary  title  as  a  aemindar,  then   relief  might  be  granted  to 

him  by  cancelling  that  deed^  but  he  cannot  obtain  relief  in  the 
shape  of  merely  setting  aside  an  assertion— ani  assertion^  which 
for  all  that  appears,  may  have  been  merely  by  word  of  mouth. 
On  these  grounds  it  appears  to  their  Lordships  that  no  relief 
could  have  been  granted  to  hitn  if  he  had  prayed  for  it,  and 
therefore  that  the  suit  was  not  maintainable.  They  think  it 
right  to  add  that  even  if  no  rule  of  law  had  carred  the  suit, 
still  that,  in  their  opinion/  this  was  not  a  case  in  whichi  in  the 
proper  exercise  of  judicial  discretion,  a  declaration  of  titie 
should  have  been  made. 

The  real  object  of  the  suit  would  appear  to  be  to  obtain  a 
general  declaration  against  a  great  number  of  persons  holding  by 
different  rights  that  they  had  no  braJimoUara  tenure ;  of  which 
declaration  the  Baja  might  avail  himself  in  proceediiigs  to  be 
taken  in  the  Revenue  Court  in  suits  for  the  enhancement  of 
rent.    It  was,  and  will    eontinue    to  be,   open  to  the  Raja  to 

*  institute  any  actions  he  may  think  fit  in  the  Revenue  Court  for 
the  purpose  of  enhanoem^it  of  rent  against  all  or  any  of  these 
his  tenants.:  but  each  of  these  cases  must  be  tried  upon  its 
merits,  and  ought  not  to  be  prejudiced  by  a  declaration  such 
as  he  has  sought  to  obtain. 

Under  these  circumstances  their  Lordships,  for  the  reasons 
g^ven,  are  of  opinion  that  the  decree  of  the  High  Court  was 
ngbti.and  they  will  humbly  advise  Her  Majesty  that  that 
decree  should  be  affirmed.  It  is  scarcely  necessary  for  their 
Lordships  to  add,  that  the  decree  being  affirmed  on  these 
grounds,  no  adjudication  has  been  given  in  favor  of  aithev 
party  upon  the  question  of  mughali  hrahmottwra  tenure: 

Appeal  dismiss^ 
Agents  for  the  Appellants ;  Messrs  Ba^ow  and  Barton. 
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^\^4       JUGGUBNATH  SAHOO  abd  othbbs  (DsfBniAKTB)  v.  8YUD  8HAh' 
2700. 90.  MAHOMED  HOSSEIN  and  othbba  (Pi^AinTivFt).* 


[On  Appeal  from  the  High  Court   of  Jadicature  at  Fort  William  in  Bengal.] 

Lkniiaiimi^Aet  XIFqflWd  t.  1,  el.  1|,  #«.  §— Xffg>#e  mrtopppO. 

The  laches  of  a  mortgagor  in  taking  no  steps  for  many  years  to  enforoe  his 
It  n^T    P    Alleged  r^hts,  may  afford  eridenoe  against  the    existence  of  those  rights,   but 
Add  13      e^^*"^^  ^^^P  ^™  ^^^  asserting  them,  if  thegr  do  ezist»  at  aoy  tine  -wiXbia  the 
petiod  of  sixty  years  allowed  by  8.  J,  d.  IB,  Aet  Xnr  of  1869. 

A    defendant  who  seeks   to   protect     himself    by  the   pcovisiona  of    s.    S 
Act  XIV  of  18S9,  against  the  claim  of  a   mortgagor  sning   within  sixty  years 
to  recoyer  mortgaged  lands,    must  show   clearly  that   he   or  the  person  from 
whom  .  ho  derives  his  title  was  a  i&nd  fide  pnrohafler. 
M<9iki%^h  lh9  T.  JSmtt  (»>  loUowed. 

Oa  aooonnt  of  the  plaintiff's  laches^  the  Jadioud  Committee  disaUowed 
mesne  profits  prior  to  the  date  of  the  institution  of  the  suit  s  which  had  beea 
allowed  by  the  High  Court, 

Appbal  from  a  deeiaion  of  the  High  Oomt  at  CcJcutta 
(Norman^  ofCg.  G.J.,  and  L.  S.  Jackson  and  Ainslie,  JJ.),  dated 
13th  March  1871»  affirming  a  decision  of  the  Subordinate  Judge 
of  F^tna^  dated  the  4th  DeooDoiber  1869. 

The  plaintiffs  Boed  aa  representativea  of  the  estate  of  one 
BibeeMujo^  to  recover  possession  of  a4i  anna  share  in  oertaia  * 
parcels  of  land  which  had  been  mortgaged  to  the  predecessom 
in  estate  of  the  defendants  by  an  nsnlractnary  mortgage,  ally- 
ing that  the  mortgage  debt  bad  been  satisfied  out  of  the  nsnfmct. 
They  also  claimed  to  be  allowed  mesne  profits  for  six  years  prior 
to  the  institution  of  their  suit,  in  respect  of  their  having  been 
wrongfnlly  kept  out  of  possession  after  the  m<^tgage  had  been 
Satisfied,  and  fdso  from  the  date  of  suit  to  the^date  of^thei^  being 
restorted  to  possessiod. 

The  defendants,  on  the  other  hand,  ckkued  to  hold  the  kn<l 
in  question  absolutely,  and  free  from  all  right  of  redemptiooj  aa 

*    PtRMnij^BiK  J.  W.    CoLviu,  Bib  B.    Pkacooe,  Sib  If ,  E.  Sicxsff,SiB 

B.  P.  CoLLUB,  ansBibL.  Ful. 
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parehasera  from  the  heirs  of  the  mortgageest  or  their  assignees,       ^874 
who  had  themselves  acquired  the  proprietary  right  under  a  deed  Juoournath 
of  sale  bearing  date  the  28th  October  1841,  and  purporting  to   *  ^*"°° 
hare  been  executed  on  behalf  of  Bibee  Mnjo  by  her  mukhtar.        S^d  Shab 

The  principal  issues  raised  in  the  Patna  Court  were  ;  1st—   ^^bm? 
Whether  the  suit  was  barred  by  limitation  f  and  2nd-— Whether 
the  deed  of  sale  put  forward  by  the  defendatrts  was  proved  ? 

The  Subordinate  Judge  held  that  the  suit  was  not  barred  by 
bioD,  and  found  that  the  alleged  deed  of  sale,  as  well  as 
the  mukhtamama  put  forward  in  support  of  it,  were  forgeries. 
He  accordingly  gave  th6  plaintiffs  a  decree  for  posses&ion  and 
for  mesne  profits.  On  appeal  this  decree  was  afBrm^jd  by  the 
High  Court,  and  the  defendants  appealed  from  that  decision  to 
Her  Majesty  in  OonnciL 

Mr*  Doyne  (Mr.  C  Arathoon  with  him)  for  the  appellants, 
contended  that  the  lower  Courts  were  wrong  in  finding  the  deed 
of  sale  by  Bibee  Hnjo  not  to  be  proved.  Under  the  circum- 
etances  of  the  case,  the  onus  of  disproving  the  deed  should  have 
been  thrown  on  the  plain tifEs,  who  had  stood  by  for  many  years 
and  allowed  innoncent  purchasers  to  buy  from  the  recorded  pro- 
prietors without  notice  of  their  claim.  With  respect  to  a 
moiety  of  the  lands  in  dispute,  limitation  under  s.  5,  Act  XIV 
of  1859,  must  be  taken  to  have  run  against  the  plaintiffs  from 
the  year  1844,  when  that  ttioiety  was  transferred  by  the  person 
then  in  possession  to  his  wife  in  satisfaction  of  her  claim  for 
dower.  In  any  view  of  th^r  case  the  laches  of  the  plaintiffs 
would  disentitle  them  from  being  allowed  mesne  profits. 

The  respondents  did  not  appear. 

The  judgment  of  their  Lobdships  was  delivered  by 

Sib  J.  W«  CoLviLB.— This  is  a  suit  by  the  heirs  and 
reqresentatives  of  a  Mahomedan  lady,  named  Bibee  Mujo,  to 
recover  possession  of  property  comprised  in  a  zni^i-pesghi 
lease  from  the  def endantSj  who  claim  to  be  purchasers  for  value 
of  the  property  in  dispute.  The  title  of  the  plaintiffs  is,  in 
fadt,  founded  upon  a  right  to  redeemj  although  tiie  suit  is  not 
exactly  in  the  form  of  an  ordinary  redemption  snit* 
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I87i  The  title  of  the  plaintiffa  is  thas  derived.    Some  time  in  the 

JuoouRNATH  jeftr  1814,  one  Ehadim  Hossein  mortgaged  the  whole  of  the 
Baboo  mauzas,  of  which  a  share  is  claimed  in  this  suit,  by  a  zar-i- 
8yuo8rah  peshgi  lease,  to  one  Sheikh  Emam  Baksh,  The  a&or-i-pesbgi 
HoMBUff.'^  was  for  seven  years,  and  stipulated  that  ont  of  the  gross  pro- 
ceeds of  the  village,  5  annas  should  be  paid  as  hakajiri  to  the  moiV 
gagors,  and  the  vevc^nder  be  retained  by  the  mortgagees ;  the 
amount  thus  ooming  to  the  mortgagees  be  leeeived  by  them  •  ia 
lieu  of  interest.  Ehadim  Hossein  died,  and  a  dispute  afterwards 
arose  among  his  heirs,  or  persons  claiming  to  be  his  beirs^  whieb 
was  finally  settled  by  a  compromise  in  the  year  1817.  Under 
that  arrrangemont,  his  wife,  Bibe^  Emamnn,  became  entitled  ta 
7i  annas  of  his  interest  in  Uie  mortgaged  property,  Bibee  Mnje 
became  entitled  to  4^  annas,  and  Amjed  Hossein,  the  noaroet  male 
relation,  to  4  annas.  After  that,  though  it  does  not  appear  very 
distinctly  at  what  time,  an  arrangement  is  admitted  to  have  been 
made,  by  which,  as  between  the  mort^gors  and  the  mortgagees^ 
the  original  mortgage  was  treated  as  three  distinct  mortages,  m 
the  proportions  in  which  the  estate  of  Elhadim  Hossein  had  been 
divided  under  the  compromise  above  mentioned.  The  result  was 
that  Bibee  Mujo  became  solely  entitled  to  the  equity  of  redemp- 
tion in  4i  annas  of  the  mortgaged  property,  upon  the  payment 
of  a  similar  proportion  of  the  original  mortgage  debt. 

It  is  admitted  that  Amjed  Hossein  nnqnestionably  sold  the 
equity  of  redemptiMi  in  his  4  annas  ia  the  persona  throogli 
whom  the  appellants  derive  their  title.  The  shave  of  Bibee 
Emamun  seems  to  have  been  redeemed  by  her,  or  by  her  repv^ 
eentatives,  as  early  as  the  year  1844,  iipon  a  suggestion  that 
the  whole  of  the  mortgage  debt  for  which  she  was  Kabte  had 
been  satisfied  by  the  retention  of  the  hakajiri  coming  to  her^ 
or  in  some  other  manner.  But  the  contention  on  the  part  of 
the  plaintiSiBi  in  this  suit,  the  respondents  on  the  present  appeal^ 
is,  that  the  equity  of  redemption  as  to  her  share  remained  in 
Bibee  Mojo,  and  that,  by  reason  of  the  retention  of  the  hak- 
ajiri due  and  owing  to  her,  the  whole  of  her  share  of  the  xnort- 
gage  debt  has  been  satisfied,  and  that^  therefore,  her  represen- 
tatives are  entitled  to  recover  possession  of  her  share  of  the 
mauzas  in  question  with  six  years'  mesne  profits. 
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The  titlB  set  tip  by   the   defendiints   is   as    follows  :~The       ^^ 
original    mortgagees  aold    their   interest    to  sheikh  Taleb  Ali  Juooubatb 
and  his  two  sons^Sheikh  Fazal  AH  and    Sheikh  Ashghnr  Ali.        ^"^ 
They  thus  became  the  moH^gi^ees.    Sheikh    Taleb    Ali  died,  ^^^  S"^ 
and  bis  interest  descended  to  his  two  sons.    It  is  alleged  on  the    Howxin. 
part  of  the  defendant  that  Bibee  Majo,  in  the  year  1841,  sold 
her  interests  the  4^  annas,  npon  terms  similar  to'  those  apon 
which  Amjed  Hessein  had  told  his  interest  in  his  4  annas,  to 
Slieikk  Foxal    Ali  and    Sheikh    Ashghnr    Ali ;  and   that   by 
flubseqnent  porohases  and   conreyanoes   the   absolnte  interest 
which  had  thna  been  acquired  by  Sheikh  Fosul  Aii  and  Sheikh 
Ashghnr  Ali  in  the  4^  annas  share  of  the  manzas,  which  is  the 
anbject  of  this  snit,  had  become  vested  ia  some  one  or  more  of 
the  appellants  as  porchasers  for  value,  and  without  notice. 

A  point  which  has  been  taken  as  to  a  moiety  of  the  property 
in  dispute  makes  it  necessary  to  state  with  some  precision  what 
was  the  de?olntion  of  title  as  to  that  moiety.  The  whole 
interesti  whether  absolnte  or  merely  by  way  of  mortgage,  which 
was  vested  in  Fnsul  Ali  and  Ashghur  Ali,  was  divided  between 
them  in  equal  moieties.  And  it  is  alleged  that,  on  the  29th  of 
July  1844,  Fuzul  Ali  transfeirred  his  interest  to  his  wife  by  a 
hai-fnubmaa  or  conveyance  of  property,  in  satisfaction  of  her 
rights  of  dower ;  that  this  wife,  whose  name  was  Bibee  Zenut, 
exercised  rights  of  ownership  over  tiie  property,  having  mort- 
gaged it  on  the  8th  of  December  1849 ;  and  that,  on  the  10th  of 
January  1839,  t.^.,  within  twelve  years  before  the  institution  of 
the  suit,  she  transferred  her  absolute  interest  in  the  property  to 
the  two  first  appellants  on  the  pecord.  Of  the  other  moiety  of  the 
property,  being  that  which  was  vested  in  Sheikh  Ashghur  Ali, 
it  is  only  necessary  to  say  that  by  various  conveyances  the 
whole  of  it;  with  the  exception  of  the  small  portion  afterwards 
mentioned,  had,  before  the  year  1860,  become  vested  in  the 
principal  appellants,  being  the  first  and  second  on  the  record. 
That  small  poiftion,  having  been  purchased  at  an  execution  sale 
by  a  Mahomedaa  lady,  afterwards  beoame  vested  in  the  appeL 
lant  Burra  Toonissa. 

From  this  statement  of  the  title   set  np  by  the  defendants  it 
is  obvious  that  the  material  question  to  he  determined  in  the 


* 
« 


390  BENGAL  LAW  BCPOBTS.'  [TOIi.  XHT 

^^^^        cause  was  th«  validity  of  the  alleged  conveyance,  of  Che  equity 
JuoouRNATK  of  redomptioa  by  Btbee  Mojo  to  Asbghar  Ali  and  Foznl  A]i« 


Sahoo 

.0 


Against  the  validity  of  that  instramente  we  have  the  deoiaioii 


Stxtd  Shar  the  two  Indian  GonrtSi  both  conconiog  in  finding  that,  If  mab  m 
H08BK12?.     fabrioatioo,  as  it  was  fonnd  by  the  Judge  of  first  inataace  to 
be,  it  cannot  be  treated  as  establiahed  against  Bibee  Mnjo  or 
her  representatives.  * 

The  first  consideration  npon  that  point  is,  whether  snfficieiit 
grrounds  have  been  presented  before  theit  Lordships  to  induoe 
them  to  deviate  from  their  general  mla  not  to  distnrb  anch  m 
finding  of  fact  by  two  Courts  in  India.  If  they  are  to  look 
merely  at  the  evidence  of  the  execution  of  that  conveyanoe, 
they  are  bound  to  say  that,  so  far  from  thinking  that  there  ia 
any  ground  far  an    exception  being  made  to  the  general  mky 

they  are  of  opinion  that  npon  that  evidence  the  conclusion  of 
the  High  Court  would  be  oorrect.  To  fix  Bibee  Mujo  with  the 
deed,  it  is  necessary  to  establish  the  mnkhtamama,  and  the 
evidence  of  the  execution  of  that  instrument  by  her  is  of  the 
slightest  and  most  nnsatisfactory  obar$cter.  The  evidence, 
again,  of  the  execution  of  the  deed  as  it  is  stated  to  have  been 
executed  by  the  mukhtar  appointed  by  the  mnkhtamama^ 
and  of  the  subsequent  admission  of  the  deed  by  the  lady,  is  also 
of  a  very  suspicious  charaoten  It  appears^  moreover,  that 
the  deed  was  not  registered  even  before  the  kaai  for  several 
months;  and  that  it  was  not  registered  at  all,  as  the  convey- 
ance by  Amjed  Hossein  had  been,  in  the  office  of  the  Begistrar 
of  Deeds.  It  appears,  further  that  in  1843,  np(»x  an  applica. 
tion  made  to  the  Collector  by  Fuaol  Ali  and  Ashghur  Ali 
for  mutation  of  names,  on  the  suggestion  of  such  a  convey- 
ance having  been  executed  by  Bibee  Mujo,  a  petition  of 
objections  disputing  such  execution  was  filed  by  that  lady's 
agent,  and  that  the  applicants  Fuaul  Ali  and  Ashghur  Ali 
thereupon  allowed  their  proceeding  to  drop. 

The  only  doubt  which  their  Lordships  have  fell!  on  this  part 
of  the  case  has  been  founded  on  the  laohes  of  Bibee  Mujo  and 
her  representatives  in  taking  steps  to  enforce  their  rights  as 
mortgagors  for  so  many  years  j  and  if  there  had  been  a 
substantial  conflict  el  evidence   touching  the  exeontion  of  the 

m 
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deed,  their  LordAips  might  have  thoagbt  that  *he  Ootirte  ill ^^^ 

India)  in  wei^hilng  that  cooflicting  evideooei  had  hardly  givea  JuoonRNixti 
'  OTifficient  weight  to  the  inferences  which  arise  from  snch  lacheei        ^^^ 
Bnt  their  laches  cannot  estop  the  parties  from  asserting  thei^  ^Hlsoim 
ri^ti  if  it  exists.    The  question  is  one  of  title,  and  the  tight    Hopnori 
to  asaett  thsit  titte  is  to  be  determined  by  the  ]>aw  of  Limitation 
mB    it  -staolbi.    The   kw,  wisely    or   anwisely,    has  giveii  to 
Mortgagors  tiie  lo&g  period  of  siiity  years  within  which'  to  bring 
yieir    stlit ;    ktii  no   Goart  of  Justice   would  be  justified  iik 
diminiskiog  that  period  on  the  ground  of  the  laohes  of  a  party 
in    the    prosecution    of    his   rights.    Their    Lordships,    afier 
WOighing  the  whole  of  the  evidence,  and  giving  full  effect  tO 
tke  laches  of  the  parties,  cannot  say  that  the  execution  of  thid 
deed  by  Bibee  Mujo  has  been  proved.    They  must,  therefore, 
deal  with  the  case  on  the  assumption  that  the  two  Courts  below 
were,  right  in  finding  that  material  link    in   the   title  of    the 
defendants  to  be  wanting. 

If  that  be  so,  it  remains  to  be  considered  whether  Mr.  Doyne's 

argument  as  to  the  Statute  of  Limitations  can  prevaiL     He  has 

not  attempted  to  show  that  the  Courts  below  were  wrong — iil 

fact  it  could  not  be  shown  that  the  Courts  below   were  wrong— 

in  finding  that  the  suit  as  a  whole  was  not  barred  by  the  Statute 

•  of  Limitations.     It  follows  that  the  plaintiffs  (the  respondents) 

can  assert  a  title  to  redeem  the  portion  of  the  property  which 

fell  to  Ashghur  Ali ;  siuce,  if   the  conveyance  of  the  equity  of 

redemption    to  him  is  not    established,  he  had  nothing  but  a 

mortgage  title  to  convey  ;  and  there  was  no  conveyance  even  of 

that  to  the  appellants,  except  within  the  period  of  twelve  years. 

The  question  raised  by  Mr.   Doyne  are,   whether  a   different 

rule  ought  not  to  be  applied  to  that  portion  of   the  property 

which  was  vested  in  Fuzul  Ali,  and  which  'passed  by  the  bai-mu" 

haaa  to  his  wife,  and  from  her  to  ,the  appellants,  the  transfer  to 

the  wife  haviug  occurred  more  than  twelve  years  before  the  suit ; 

and  whether  tfee  suit  as  to  this  portion  is  not  barred  by  the  5th 

section  of  Act  XIY  of  1859.    Upon  that  point   their  Lordships, 

during  the  argument,  entertained  some  doubt ;  bnt  they  are  of 

opinion   that   they   can  make   no  .  decision   between   the  two 

classes  of  property,  for  the  following  reasons.    In  the  first  place^ 

the  case  which. haft  beea  made  here  does  nob  repifo.'^&Ppe^  to 

^^        52 
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^^^^ have  been  made  in  either  of  the  Oourti    below.    It  certainly 

Jdoournath  was  not  made  in  the  Conrt  of  first  instance  ;  and  though    it  wad 

^^  said  that  it  was  raised  by  the  grounds  of  appeal,  it  appears  io  ' 
Bruti  Shah  their  Lordships  that  the  first  ground  of  appeal  points  to  m 
HoflBKXH.  general  bar  of  the  whole  suit;  and  the  observations  of  the 
learned  Judges  of  the  High  Court  in  giving  their  judgment 
show  that  the  argument  before  them  must  have  pro^beded  upon 
that  ground.  Moreover^  upon  the  merits  of  the  question  their 
Lordships  are  of  opinion  that  the  supposed  bar  to  the  suit  is 
not  established.  In  the  case  of  Badanaih  Das  v.  Elliott  (I), 
in  which  the  judgment  was  given  by  the  present  Lord 
Chancellori  the  principles  upon  |which  the  5th  section  of 
Act  XI Y  of  1859  is  to  be  applied  to  such  cases  as  the  present 
are  very  clearly  stated.  His  Lordship  said  :  "  Bat  thpir  Lord- 
ships cannot  fail  to  observe  that  the  provisions  of  this  section  are 
of  an  extremely  stringent  kind.  They  take  away  and  cut  down 
the  title  which  ex  hypothesi  is  a  good  title,  of  the  cestui  que 
trust,  or  of  a  person  who  has  deposited,  pawned,  or  mortgaged 

property  ;  they  cut  down  that  title  in  regard  to  the  number  of 
years  that  the  person  would  have  had  a  right  to  assert  it  ;  from 
a  very  great  length  of  time,  sixty  years,  they  cut  it  down  to 
twelve  years.  It  is,  therefore,  only  proper  that  any  person  claim- 
ing the  benefit  of  this  section  should  clearly  and  distinctly  show 

that  he  fills  the  position  of  the  person  contemplated  by  this  section  * 
as  the  person  who  ought  to  be  protected.     Their  Lordships  think 

that  in  order  to  claim  the  benefit  of  this  section  the  defendant 
must  show  three  things  :  first,  that  he  is  the  purchaser  according 
to  the  proper  meaning  of  that  term  ;  second,  that  he  is  a  lonA 
^eZe  purchaser ;  and  third,  that  he  is  a  purchaser  for  valuable 
consideration."  Now  if  the  twelve  years  to  be  computed  under 
the  5th  section  are  to  run  from  the  transfer  by  the  bai-miikasa  to 
Bibee  Zenut,  it  is  necessary  to  show  that  Bibee  Zenut  was  a 
bond  fide  purchaser,  and  of  that  there  is  no  proof  ;  on  the 
contrary,  the  transaction  is  open  to  all  the  suspicions  which 
attach  to  transactions  between  a  Mahomedan  and  his  wife  :  and 
the  necessity  of  proving  that  the  purchaser  is  a  bond  fide 
purchaser  makes  the  absence  of  a  particular  plea  raising  the 
particular  defence    now  set  up  extremly  material,  because   if 

^1)^6. B.  L.  E.,  630 ;  6.C.«  14  Mooro'i^,  A^  1. 
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that  point  had    been    distinctly  raised  in  the  Courts  below^  it        ^^^^ 
would  have  been  open  for  the  plaintiffs  to  dispute  the  bona  fides  jugoubnath 
of  that  transao  tion,  and  to  have  it  investigated.      •  Sahoo 

It  seems,  therefore,  to  their  Lordships,  that  they  cannot  give  ^^^^  ^^^^ 
any  greater  effect     to  the  transfer  of  the  share  of  Fuzul    Ali    HoeaEw. 
than  they  do^to  that  of  the  share  of  Ashghur  AK. 

There  is,  however,  one  point  upon  which  their  Lordships  are 
not  satisfied  with  the  present  decree.     They  cannot  but  remark 
that  the  laches  of  the  plaintiffs  in  the  case  has  been  very  great 
and  that  the  case  is  f^  from  being  a  clear  one.     They  have  also 
to  remark  that  there  are  no  grounds   for    imputing  to  the  appel- 
laucs»  the  actual  holders   of  the    property,  a  knowledge  of  any 
fraud  that   there  may   have  been  in   the   supposed  transfer   to 
their  vendors.     They  have  also  to   remark,   that,  in  strictness, 
some  exception  might  have  been  taken  to  the  form  of  the  suit 
considered   as  a  redemption  suit ;   although  it  is  admitted  at  the 
bar  that  there  are  no  grounds  for  a  further  investigation  of  the 
question  whether  the  mortgage^money   had  been  paid  off  at  the 
date  of  the  suit,    and  that  it  maybe  considered  to  have  be^ 
paid  off.    Their  Lordships,   however,  cannot  see   that  there  was 
suflicient  ground  for  allowing    the    plaintiffs,    who  have  been 
guilty  of  such  laches,    to  recover,   as    against    purchasers  fop. 
•valuable  consideration,    without   notice    of   their    title    mesne 
jrofi  ts  from  any  date  earlier  than  that  of  the  institution  of  the 
suit.     They  think,  that,  on  the  institution  of  the  suit,  the  laches 
of  the  plaintiffs  in  enforcing  their  rights  ceased,  and  that  the 
mesne  profits  from  that  date  should  follow  the  result. 

Their  Lord^ips  will,  therefore,  humbly  advise  Her  Majesty 
to  confirm  the  decree  under  appeal,  with  the  exception  that  the 
amount  5f  mesne  profits  should  be  reduced  to  the  mesne  profits 
which  have  been  received  since  the  institution  of  the  suit.  The 
appellants  having,  to  the  extent  of  a  reduction  in  the  mesne 
profit,  succeeded  on  the  appeal,  and  the  respondents  not  having 
put  in  a  case  or  appeared  at  the  bar,  their  Lordships  will  make 
no  order  as  to  the  costs  of  this  appeal. 

Decree  confirmed  except  cts   to  mesne  profita. 
Agent  for  this  appellants ;  Mr.  T.  L,  Wilson* 
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^'       ^      [On  Appeal  from  the  High  Court  of  Judicature  at  Port  Willia  m  in  Bee^U.} 

,  BfistOatum  VIII  of  1819  «.  8,  cl.  2— "Su^ftoneiaZ  P<r«M#"-r^Serviee  qf 
2?bttce — Special  Leave  to  appeal  to  Privy  CoiMcil — Practice. 

See  also 

^^  \^  ^  ^*  provirions  of  cl.  2,  a.  8,  Regulation  VIII  of  1819,  with  regard  to  the 
notification  of  the  sale  of  a  patni  talook  for  arrears  of  lent  under  that  Bfw 
gulation,  that  the  serving  peon  shall  "bring  back  the  receipt  of  the  de&ul- 
ter  or  his  manager  for  the  same,  or  in  the  event  of  inalMHty  to  procure 
this,  the  signature  of  three  substantial  persons  residuig  in  th«  neigh* 
bourhood  in  attestation  of  the  notice  having  been  brought  ta^  po^liiti^d 
on  the  spot/'  ai'e  merely  directory,  and  where  there  i^  propf  that  tt^o 
notice  was  in  fact  served,  the  sale  will  not  be  vitiated  by  non-eompUMUQQ 
with  any  of  these  provision,  e.  g.,  as  where  one  of  the  witnesses  Mt^ting 
the  service  of  the  notice  turns  out  not  to  be  '^  substantiaL** 

A  respectable  man,  of  good  character,  living  and  well  known  in  the  neigh* 
bourhood,  may  properly  be  considered  a  '*  substantial  person/*  within. the 
meaning  of  ct.  2,  s.  8>  of  the  Regulation  :  it  is  too  limited  a  oonstmetton 
of  that  clause  to  hold  that  the  word  "substantial"  must  be  taken  to  mean 
a  weiilthy  man,  from  whom  damages  oould  be  reooTered  by  the  p»ti^dar 
vnpposipg  the  attestation  to  be  false. 

Yfhere  special  leave  to  appeal  to  the  Privy  Coonoil  ia  grantod  afxm  a^ 
petition  in  which  material  mis-slatements  are  m^e,  objection  «boul<|be 
taken  by  the  respondent  by  a  preliminary  motion  to  rescind  the  lei^  Ye  to^ 
appeal,  or  at  any  rate  before  the  hearing  of  the  appeal,  when  tailed  on^ 
has  been  entered  on.  Where  it  was  not  clear  that  the  material  mis- 
statenideftts  in  the  petition  had  been  made  with  an  intention  to  deceive, 
anji  the  objection  to  the  appeal  was  only  takea  at  a  late  stage  cl  tha, 
hearing,  the  Judicial  Committee  declined  to  ^6/am^  t^  WW)».  tpl 
refused  the  appellant  the  costs  of  the  appeaL 

Afpkal  l^y  special  leave  of  Her  Majesty  in  Qqi^QQil,  £roB^  a, 
jadgment  of  the  Ci^ontta  High  Court  (KeiiKp  n^A  Qhveft,,  ^.),. 
dated.  18tb  {^ebraary  1865,  revarsing  on  review  a  jadgme^ntof 
the  same  Judges  passed  in  special  appeal  on  the  28th  July  1864. 

The  suit  in  which  the  appeal  arose  was  instituted  in  the    year 

Present;— Sib  J.  W.     CoLViu,   Su  B.    Peacock,  Sib  M.  E.  Smrv,   axd 

Sl&B.  ?.  OOLUIB, 


^ 
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1861,,    in    tbe    Court  of  the   Principal    Sadder  Ameen    of  tha       ^^74 
24-Per^auiiaa  hy  tbo  respoitdent  Qopal  Krishno  Shoor,  and  Raj  Eam  Sapuk 
Eriohno  Slioor,  siii<Q6  deceased^  against  the  vespondeata  Maddnn       ^^^^ 
Mohnn  Haldai*  and  Jaggod«.mba  Dosaee»  and  Bam  Sabak  Bose,,    Eamihvk 
t|ie  pr^aeint  appeillant^    Tba  object  of  that  aait  wata  to  aet  aaide     dobbev. 
the   aale  of   the  patni    talook  Jnggutbullubpore,   of  which    the 
plaintiffa  had    been  the  patnidara^   and  which  had  been  aold  for 
arrears  of    rent  at  the    inatanco  of  Maddn«  MohaB  Haldar^  the 
zemindar j^  ander  the  proyiaiona  o£  Begulation,  YIII  of  1819^  and 

pnxQhei9Qd  by  Bam  Sabak  Boae. 

l%e  plaintifi  alleged  in  their  plaint  that  this  aale  had  been 
fraudulently  brought  abo^t  by  the  aaid  Muddnn  Mohan  Haldar» 
-who^  without  issnisg  the  notification  of  aale  reqnired  nndler  the 
Begnlation  cited,  had  "canaed  a  forged  receipt  of  the  aervice  of 
the  Baid  notification  to  be  stealthily  made,  and  the  pvrcheaed 
proporiy  benami  in  the  name  of  hia  aervant,  the  defendant 
Boee.'* 

The  name  of  Jnggodnmba  Doaaee  waa  introdnced  into  the 
plaint,  on  an  allegation  that  she  waa  the  real  zemindar  of  the 
talook  in  dispute,  and  that  the  defendant^  Muddnn  Mohnn  Hal- 
dar,  held  benami  for  her. 

Muddnn  Moun  Haldar^^by  hia  written  etatement.  denied  that 
the  talook  waa  theb.eQami  of  Jnggodnmba  Doaaee,  and  that  Ram 
8abuk  Boae  waa  hia  aervapt^  or  had  purchaaed  on  hia  account. 
He  alleged  that  anreara  of  rent  were  due  By  the  patnidara,  and 
maiptained  that  the  proyiaiona  of  the  Regulation  with  respect  to 
the  aervice  of  the  notification  gf  aale  bad  been  duly  complied 
with.  The  defendahta  Juggodjamba  Doaaee  and  Ram  Sabuk  Boae 
likewiae  filed  written  statenients,  in  which  the  former  disclaimed 
931  intereat  in  the  patni  talook,  and  the  1  tter  denied  that  he 
waQ  the  seryant  of   Maddui;  Mohun,    or  had  purchased   on,  his 

behalf. 
The  Principal  Sudder   Ameen,  finding  on    the  evidence  that 

the  prpviaiona  of  the  Keguta^tion  had  been  complied  with  in 
making  the  aale,  diamiased  the  aait  on  18th  May  1863.  That 
deciaion  was  confirmed,  on  regular  appeal,  by  the  Judge  of  the 
24-Pergunna3  on  the  18th'  November  1868%  The  plaintiffs 
thereupon  presented  a  special   apfeal  to  the  High  Courts  which, 
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1874       on  the     28th  July  1864,  was  diamissed  by  a  Division  Bench  (1). 

Ram  S.\b0k  Subsequently,  however,  the    same  Court,    on  a  review  of  their 

V,         judgment  on    the    18th    February    1865,    decreed    the  appeal 

Kauinbi     and  set  aside  the  sale^  ordering  the  defendant,  Mnddun  Mohun 

D08IKB.     Haldar,  who  had  alone  appeared  on  the  review,  to  pay  the  cost^ 

of  the  plaintiffs  in  the  High  Court  (2).  b 

Muddun  Mohun  Haldar  applied  for  a  further  review  of  his 
last  judgment ;  but,  on  the  3rd  February  1866,  his  application 
was  rejected.  Bam  Sabnk  Bose  took  no  part  in  this  application  ; 
but,  on  the  28th  July  1866,  he  applied  to  the  High  Court  to 
admit  an  appeal  to  Her  Majesty  in  Council,  which  appiioation 
passed  for  the  appeal  to  be  admited  ;  but  afterwards,  on  its 
was  at  first  (on  the  22nd  February  1867)  allowed,  an  order  being 
appearing  that  the  application  had  not  been  made  within  sir 
months  from  the  date  of  the  judgment  passed  on  review,  the 
order,  admitting  the  appeal,  was  recalled  on  the  8th  June  1867,. 

Subsequent  to  this,  but  on  what  precise  date  does  not  appear. 
Bam  Sabnk  Bose  applied  to  Her  Majesty  in  Council  for  special 
l«av6  to  appeal,  on  a  petition  in  which  he  stated  the  fact  of  his 
application  to  the  High  Court  for  a  further  review  of  the  judg- 
ment of  the  18th  February  1865,  and  its  rejection ;  and  his 
petition  to  the  High  Court  to  admit  an  appeal  to  Her. 
Majesty  in  Council  with  its  admission  and  its  being  afterwards 
recalled  as  the  time  limited  for  admitting  an  appeal  h^d  expired. 
The  petition  further  set  forth  that>  according  to  the  practice 
obtaining  in  the  High  Court  down  to  the  time  when  he  applied, 
for  leave  to  appeal,  the  period  for  admitting  appeals  to  Her 
Majesty  in  Council  was  calculated  from  the  date  of  the  order 
rejecting  an  application  to  review  the  decree  complained  of, 
and  that  this  practice  had  only  been  altered  on  the  11th  Sep- 
tember 1866,  by  a  decision  of  the  Full  Bencli  (8),  which  ruled 
that  the  time  for  appealing  should  be  calculated  from  the  data 
of  the  decree  complained  of,  and  not  from  the  date  of  the  order 
rejecting  an  application  for  the  review  of  such  decree.    Accord- 


(\)  W.  R.,  Jan  to  Jnly  1864,  882.  ^)  2  W.  R^  188. 

(3)  BoudamiiiM  Dosaee  ▼.  Mahar^j  Dheeraj  Makatdb  Chund  Bafiodoor, 

B.  L.  R.,  Sup,  Vol.,  585. 
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ing  to  the  practice  formerly  prevailing,  the  petitioner  snbmittecl        ^^^^ 
that  his  application  for  leave  to  appeal  was  in  time,  £am  Sabck 

On  .the  representations  made  in  this   petition,  special  leave       ^^ 
was,  on  the  14th  January  1871, .  granted   to  the  petitioner  to    KAimniB 
BTOsecnte  his  appeal  ^^«.? 

Varions  objections^  which  had  been  originally  taken  by  the 
plaintiffs  to  the  validity  of  the  sale  of  the  patni  were  disposed 
o£  in  the  Conrts  ^o{  the  Principal  Sadder  Ameen  and  the 
Jndge  of  the  24-PergnnBa8 ;  and,  the  case  having  come  before 
the  High  Gonrt  on  special  appeal,  no  question  of  fact  remained 
in  issue.  The  single  issue  of  law  considered  by  the  High  Court 
in  ithe  judgment,  of  the  18th  February  1865,  was,  as  to  the 
meaning  to  be  given  to  the  words  "  substantial  persons,"  used 
in  cl.  2,  8.  8,  Begulation  YlII  of  1819.  The  passages  of 
the  judgments  of  the  lower  Courts  referred  to  in  the  argu- 
ments of  Counsel^  will  be  found  set  forth  in  their  Lordships' 
judgments 


Mr.  Doyne  for  the  appellants— The  word  "  substantial"  was 
correctly  construed  by  the  Principal  Sudder  Ampen,  by  the 
Judge  of  the  first  Court  of  appeal,  and  in  the  first  judgment 
of  the  High  Court*  The  interpretation  given  to  it  in  the  judg* 
ment  passed  on  review  was  too  narrow,  and  was  not  warranted 
by  the  terms  of  the  Regulation.  Moreover,  the  High  Court  had 
dealt  only  with  the  case  of  three  out  of  seven  witnesses  who 
had  attested  the  receipt  of  the  notice  of  sale.    If  doubt  existed 

as  to  the  substantial  character  of  these  three,  the  remaining 
four  might  have  been  shown  by  supplementary  evidence  to  have 
been  substantial.  Leave  to  offer  such  evidence  was  asked  in 
the  ai^lication  for  further  review  rejected  on  the  3rd  February 
1866.  Assuming  that  the  terms  of  the  Regulation  had  not  been 
strictly  complied  with,  it  sufficiently  appeared,  and  had  been 
found  as  a  faot  by  the  lower  Courts,  that  the  notification  had 
been  duly  made,  and  that  the  patuidar  had  full  notice  and  inform- 
ation of  the  intended  sale  of  the  patni  in  default  of  payment 
of  the  arrears.  It  would  be  •inequitable  under  such  circum- 
stances tQ  set  aside  the  sale  on  a  mere  matter  of  form  as  against 
A  bom  fide  purchasers    The  learned  Counsel  relied  upon  th® 
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1874       decision  of  Peacock,  CJ.j  ia  the  case  of  Bona  Bmhee  v^  Lall 
"rIm  Sabol  CKand  Choivdhry  (I). 

^f'  Mr.  J.  Qraham  for   the   reapondeotB   Sfeemtotty    B^fititiee 

Kaxinci  Koomaree  Dossee  and  Gropal  ErialiDO  Shoon-^Tliero  hm  Iwen 
JDvwn!"  a  total  failure  to  comply  with  the  reqaiirementa  of  tlio  Bafq^ 
lation  in  regard  to  eervioe  of  noiioe  of  sale  on  the  patoidara* 
[Sit  M.  E.  SMiTH.-^The  Courts  below  have  not  £>uad  that 
the  patnidars  had  no  notice.  It  ia  a  pure  question  of  form.]^ 
The  Act,  as  prescribing  penal  sales  of  ptopertyi  must  be  strictly 
followed^  and  this  has  not  been  donow  The  application  to  admit 
the  appeal,  moreoTer,  was  oat  of  time^  The  appellant  had 
taken  no  part  in  any  of  the  proceedings  in  the  High  Court 
between  the  18th  February  1865,  when  the  High  Court  gato 
jodgment  in  favor  of  the  respondents,  and  the  28th  July  1866> 
when  he  petitioned  the  High  OOurt  for  leave  to  appeal  to  Her 
Majesty  in  Council.  During  that  interval  proceedings  had 
been  taken  by  Muddun  Mohuu  Haldar,  but  in  these  the  present 
appellant  had  not  joined.  This  was  opposed  to  the  statements 
made  by  him  in  the  petition  he  forwarded  to  the  Privy  Council, 
in  which  it  was  represented  that  he  bad  taken  part  in  these  pro- 
ceedings. Leave  to  appeal  had,  in  fact,  been  given  oti  untrue 
allegations^  [Sir  B.  Peacock. — Should  you  not  have  taken 
this  objection  before  ?  The  case  has  ^been  argued  noWj  and 
expenses  incurred.] 

Mr.  Doyne  in  reply.  [Sir  J.  W.  ColviLb. — "  Have  you 
not  got  leave  to  appeal  on  a  statement  that  you  took  proceedings 
which  you  did  not  ^take  ?  Had  it  appeared  in  the  potition 
that  Bam  Sabuk  had  not  been  a  party  to  the  previous  petitions* 
I  would  not  have  granted  lea^e  to  appeal.^'  His  Lordship 
referred  to  the  cases  of  Wilson  v.  Callender  (2)  and  Sihnafiiin 
Ohose  V.  Hullodhur  Doaa  (3),  which  the  Judicial  Committee  had 
dismissed  without  hearing,  on  it  appearing  that  leave  to  appefld 
had  been  obtained  upon  allegations  unfounded  iki  fuct.]  Bam 
Sabuk's  into  rests  were  identical  with  those  of  Muddun  Mohuti. 
[Sir  J,  CoLviLE.— I  cannot  see  that-]     S.  337  of  Act  VIII   of 

(1/  9  Vr.  a.,  242.  (2)  9lIoore'ft#.  Om  lOO.  (3)  Id.,  64u 
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1859  makes  it  nnnecsesary  for  more  than  one  of  several  joint      ^^^^ 
plaintiffs  or  defe&dants  to  take  steps  for  appeal  or  review.    It  Rau  Sabvk 
was  unnecessary   for  Ram    Sabak    to    appear  whod  Mnddnn       ^" 
Mohan^  Uis.  oo-defendant,  was  carrying  om  the  case-    [Sir    B.    EAMmis 
Peacock.-— If  Bam  Sabnk  9noceeds  now,  the   order  passed  by    "Sm^m. 
tUb- High  Court  for  Costs   against  Muddun  Mohan  will  be  sefr 
aside.    What  locus  etatidi  have  you  to  get  these  costs  reversed  f  ] 
The  objection  now  taken  for  the  respondents  is  only  faintly 
fainted  at  in  their  printed  oase^  and    is  not  set  forth  in  theiri 
*'  reasons.^'    The  respondents  should  have  come  in  before  and 
asked  that  the  special  leave  given  to  appeal  should  be  with- 
drawn.   That  leave  was  given  nearly  four  years  ago.    It  would 
be  unreasonable  to  allow  the  objection  to  prevail  now,  after  the 
case  has  been  heard,  and  alter  all  the  costs  of  the  appeal  have 
been  incurred. 

The  judgjueot  of  their  Lordships  was  delivered  by 

Sir  M.  E.  Smith. — In  this  case  their  Lordships,  hav^ing 
heard  the  argument  on  the  appeal,  propose  to  give  judgment  upon 
its  merits,  fvnd  some  observations  will  subsequently  be  made  on 
the  objection  which  was  taken  to  the  statements  in  the  petition  oS 
appeal. 

The  suit  was  brought  by  apatnidar  to  set  aside  the  sale  of 
his  patni  talook,  oalled  JuggutbuUubpore,  which  had  been 
sold  for  arrearaof  rent  through  the  Collector^  under  the  provi- 
sions of  Begnlation  YIII  of  1819,  and  the  defendants  to  the 
suit  were  the  aemindar,  Maddun  Mohun  Haldar,  and  the  pur- 
chaser at.  the  sale.  Bam  Sabnk  Bose.  The  plaint  charged  fraud 
on  the  part  of  the  zemindar,  and  the  purchaser  in  the  proceed* 
ngs  previous  to  the  sale,  and  charged  that  the  receipt  of  the 
notice  which  was  served. under  the  provisions  of  the  Act  had 
been  forged.  Various  objection  taken  to  the  sale  have  been 
disposed  of  in  favor  of  the  defendants,  and  one  only  remains 
for  consideration  in  the  present  appeal;  that  is,  whether  the 
witnesses  who  have  signed  the  receipt  are  substantial  persons 
within  the  meaning  of  the  Begulatiox(. 

The  Begnlation    provides,   in   the  •2Dd    clause   of   the  8th 

section,  fCk  the  -manner  in  wliich    the  notice   of  sale  shall  be 
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1874  served  and  published.  Ifc  directs  that  it  shall  be  stack  np  io 
Bam  sabuk   Bome  oonspicDOus  part  of  the  oatcherry  of  the  semindar,  and  it 

Bots  also  provides  for  pablicity  and  service  in  the  cntcherry  of  the 
Kamtnie  defaulter.  It  is  with  the  latter  only  that  it  is  necessary  to  deal  in 
^^*^"  the  present  appeal  The  Regulation  says : — "A  similar  notice 
shall  be  stuck  up  at  the  Sadder  cutcherry  of  the  zemindar  him- 
selfy  and  a  copy  or  extract  of  such  part  of  the  notice  as  may 
apply  to  the  individual  case  shall  be  by  him  sent  to  be  similarly 
published  at  the  cutcherry,  or  at  the  principal  town  or  village 
upon  the  land  of  the  defaulter.  The  zemindar  shall  be  ezclu- 
aively  answerable  for  the  observance  of  the  forms  above  pre- 
scribed :  and  the  notice  required  to  be  sent  in  to  the  mof  ussil  shall 
be  served  by  a  single  peon,  who  shall  bring  back  the  receipt  of 
the  defaulter  or  of  his  manager  for  the  same^  or  in  the  event  of 
inability  to  procure  this,  the  signatures  of  three  substantial 
persons  residing  in  the  neighbourhood,  in  attestation  of  the 
notice  having  been  brought  and  published  on  the  spot.^ 


j> 


It  appears  that  the  receipt  of  the  defaulter  could  not  be 
obtained.  His  gomasta  was  seen*  but  he  refused  to  give  one ; 
and  thereupon  the  peon  obtained  the  signatures  of  seven  persons^ 
who,  it  is  alleged,  resided  in  the  neighbourhood.  At  the  hear- 
ing before  the  Principal  Sudder  Ameen,  evidence  was  given  as 
to  the  residence  and  the  status  of  three  of  those  seven,  and  the 
Principal  Sudder  Ameen,  being  satisfied  that  they  were  sub- 
stantial persons  within  the  meaning  of  the  Regulation,  thought 
it  unnecessary  to  go  in  to  evidence  with  respect  to  the  other  four  j 
and  he  found  in  very  distinct  terms  these  three  pwsons  resided 
in  the  neighbourhood,  and  were  substantial  persons.  This  is 
his  jSnding  upon  the  facts  : — ''  The  plaintifFs  take  exception  to 
the  above  seven  persons  not  residing  in  the  neighbourhood  of  the 
defaulter's  mehal.  To  this  it  would  be  observed  that  Warris 
Mollah,  one  of  the  seven  persons,  above  alluded  to,  was  the 
xnundul  of  Juggutbullubpore,  and  Goluck  Chaukidar  was  the 
chaukidar  of  the  village.  Thf^se  two  certainly  are  what  the 
law  calls  ^  substantiaF  men.  As  regards  Kabel,  though,  not  a 
man  ef  much  consequence^  he  was  known  to  carry  on  the  trade 
of  a  tailor  in  the  village  ;  consequently,  a  receipt  signed  by, 
among  others,  three  such  men^  as  Warris,  Goluck  iJhs^ukidarj 
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and  Eabel.  mtisfc  ba  considered  a  sufficient  proof  for  the  service ^^^ 

of  notice.     A    more    respectably    signed  docament  cannot    be^  Bam  Sabus 


BoflB 
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from  tbe  circamstances  of  the  country  (the  respectable  portion 
of  every  community  being  at  all  times  averse  to  appear  in  a  Kamihxb 
Cturt  of  Justice)^  expected.'*  The  objection  at  their  Lordships'  Dobbbb. 
Bar  was  dy*ected  only  to  one  of  these  witnesses^  Eabel^  who 
carried  on  the  trade  of  a  tailor.  It  has  not  been  contended  that 
the  other  two  did  not  satisfy  the  requirements  of  the  ^Statute, 
although  in  the  j  udgment  under  appeal  it  appears  to  have  been 
held  by  the  High  Courts  contrary  to  its  former  decision  on  the 
same  pointy  that  two  of  them  did  not  satisfy  its  words. 

There  was  an  appeal  from  the  finding  of  the  principal  Sud. 
der  Ameen  to  the  Judge  of  the  24-Pergunnas ;  and  Mr* 
Beaufort,  the  Judge  of  the  24-Pergunnas>  affirmed  the  deci* 
sion.  He  affirmed  it  upon  two  grounds  :  firsts  upon  the  facts, 
and  then  that  supposing  the  witnesses  did  not  satisfy  the  Statute* 
still  notice  having  been  really  served  upon  the  plaintiff,  the 
patnidar,  as  was  proved  in  the  cause,  through  his  gomasta* 
the  non-compliance  with  the  direction  of  the  Statute  would    not 

nnder  the  circumst  ances,  vitiate  what  had  been  done.    His  find- 

*     • 

ing  ia, /'I  am  of  opinion  that  the  appellants  have  failed  to  show 
any  sufficient  ground  for  rejecting  the  receipt.  When  the 
gomasta,  who  was  in  the  cutcherry,  refused  to  give  a  receipt,  the 
peon  brought  the  guru  of  the  village,  and  made  him  write  a 
receipt  under  a  tree  close  by,  and  then  he  got  some  of  the 
bystanders  to  sign  the  receipt.  The  evidence  proves  these  *£aota, 
and  proves  that  the  three  persons  who  were  called  to  witnessen 
at  the  trial  of  the  case  in  the  lower  Court  saw  the  notice  affixed 
to  the  door;  and  I  find  no  ground  for  holding  that  they  are' not 
substantial  within  the  meaning  of  the  law  ;  I  think  that  all  that 
is  required  is  good  evidence  to  the  fact  of  the  publication  of 
the  notice  on  a  certain  date,  and  thatthathas  been  supplied  inthis 
case ;"  therefore  he  affirmed  ihe  judgment  of  the  Court  betow 
upon  the  fact  that  these  witnesses  were  substantial  men.  Then 
he  goes  on  tjins : — "I  would  go  further  and  say  that  the  directions 
of  the  law  are  intended  for  the  guidatice  of  the  Collector  only.'' 
Then   he   gives  his  reasons:  ''Before  putting    up    the  patm 
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1874       tenure  to  sale  he  must  require  proof  ihdt  the   notioe   was    duly 

Ram  Sabuk  B&tved^  and    the  law  says  that  such  proof  must  be  of  suoh    and 
Bobs       gQ^]^  ^  nature.     The  Collector  is  not  required  to  take  evidence ; 
KAKurei     he  has  to  examine  merely  the  written   documents  produced  by 
^^11^^    ^0  zemindar^  and  if  the  proof  appears  to  be  prima  facie  go(^9 
the  patni  is  sold  on  the  responsibility  of  the  oemindar.    Then, 
if  the  patnidar  has  recoarse  to  the  Civil   Courts  the  issue  is  not 
whether  Ihe  proof  adduced  to  the  Collector  at  the  time  of  sale 
was  strictly  within  the  words  of  the  law,  but  whether  the  evi- 
dence adduced  before  the  Coui*t  to  prove  the   servioe  of  the 

notice  on  or  before  a  certain  dale  is  credible  and  satisfactory. 
The  reasonable  object  of  the  law  i«  that  the  defaulter  should 
have  timely  notice  of  the  intention  to  sell ;  and  if  it  be  proved 
that  sach  notice  was  given  to  the  satisfaction  of  the  Court,  the 
number  of  witnesses  present,,  their  actual  status  in  social  life, 
and  the  distance  of  their  dwelling-houses,  are  points  which  are 
immaterial.'^  It  is  to  be  observed  that  on  this  point  there  is  a 
decision  of  the  High  Court  when  Sir  Barnes  Peacock  presided 
in  :it,  to  the  same  effect.  In  the  case  of  Sona  Beebee  v.  Lali 
Ohand  Chowdhry  (1),  the  Chief  Justice  says:— -'^ This  was  a 
Buit  to  Cancel  a  sale  of  an  under'-tenure  under  Regulation  YIII 
of  1819.  The  material  part  of  el.  2,  s.  8,  Regulation  YIII  of 
1819,  so  far  as  this  case  is  concerned,  is  that  the  notioe  required 
to  be  sent  into  the  mofussil  shall  be  served.  The  semindar 
ia  exclusively  answerable  for  the  observance  of  the  forms  pre- 
poribed  by  that  elause.  The  subsequent  part  of  the  section, 
<whioh  presceibes  that  the  serving  peen  shall  bring  back  the 
receipt  of  the  defaulter  or  of  his  manager,  or  in  the  event 
of  his  inability  to  procure  it,  that  he  shall  Obtain  that  which 
by  the  Regulation  is  substituted  for  it,  19  merely  directory,  and 
if  not  done  does  not  vitiate  the  sale,  provided  the  notice  is  duly 
aerved." 

Their  Lordships  are  disposed  ^0  agree  with  the  judgment  of 
thcf  High  Court  as  delivered  by  Sir  Barnes  Peacook,  confined  aa 
it  ia  to  oases  where  there  is  proof  that  the  notice  was  duly 
served.  The  consequences  of  holding  that  a  statutory  sale  of 
Uiis  patni  could  be  set  aside,  because  one  of  the  witne&ses  to 

0)  9  W.  B^  248i*       ' 
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the  notice  tiirsed  oat  not  to  be  substantial,  when  it  was  in  fact ^^^^ 

senredj  woald  be  to  give  too  great  effect  to  form  at  the  expense  Bam  Sabuk 
of  substance*  ,;, 

KXXISKE 

The  patnidar  was   not  satisfied  with   these  two   decisions  ;    '^^oewe?" 
although  the  point  is  certainly  small  and  narrow,  whether  this 
tailor  wasth  substantial  man  or  not,  he  appealed  to  the  High 
Court.    The  two   Courts  below  having  found  that  in    point  of 
fact  Kabel  was  a  substantial  person,  his  appeal  could  only  be 
upon  matter  of  law> — namely,  that  they  had  misconstrued  the 
Begulation  and  the  meaning  of  the  word  '^  substantial.^'    Upon 
this  appeal  to  the  High  Court,  he  at  first  fared  no  better  than 
he  had  done  in  the  Courts  below,  and  a  Division  Bench  of  •  the 
High  Court  affirmed  the  two  former  judgments,  and  for  reasons 
which  to   their   Lordships'  minds   are    perfectly  satisfactory* 
Having  noticed  some  of  the  objections,  which  are  not  now  relied 
upon,  they  say  (I)-: — *^Next,  as  to  these  witnesses'   respecta- 
bRity.  The  word  used  in  the:*Begulationi3 '  substantial,'  meaning, 
ofconrsOy  men  who  have  some  status  in  the  oommnnity,  men  of 
local  influence  or  importance,  or  respectability.    We  think  that 
the  law  has  been  complied  With  on  this  point  also.    One  of  the 
witnesses  is  tiie  mundul,  the  head  man  of  the  village;  another 
is  the  chaukidar,  an  official  whose  attestation .  is  always  con- 
sidered as  the  best  possible  in  all  matters  connected  with  service 
of  notice*''    It  is  well  to  call  attention  pointedly  to  this  finding 
AS  to  the  chaukidar,   because  it  is  entireily  inconsistent  with  the 
decision  of  the  same  Division  Bench  upon  review,  where  they 
considered  that  the  chaukidar   is  not  a  substantial   witness 
within  the  meaning  of  the  Act.    *'  The  third  appears  so  be  a 
tailor,  residing  temporarily  at  the  place,  but  who  lives  in  the 
neighbourhood.    This .  man    is    declared    to  be  not  a  proper 
witness.    We  do  not  see  why  the  nfan  is  not  to  be  considered 
competent  to  attest  the  serving  of  notice.    He  appears  to  be  a 
respectable '  man,  though  not  a  rich   one;  and  beaidesr  the 
phrase  '  substantial,'  on  which  special  appellant  lays  so  much 
stiress,:  must  b6  taken   comparatively.    In  &  small   village  the 
measure  of  a  'substantial'  witness  will,  of  course,  be  much  lower 
than  in  a  place  of 'importance." 

(1)  W.  B.,  JaiLto  Ja]y  1864,  382. 
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1874  The  patnidar^  still  dissatisfied,  applied  for    a  reriew  of  that 

Bam  Sabuk  judgment,  and  upon  the  review,  the  Court,  consisting    of  the 

^^  same  two  Judges,  without  much  reference  to  or  discussion  of 
Kamtnee  their  former  judgment,  reversed  it  upon  grounds  to  which  I  will 
D0S8EE.  i^ow  refer.  In  order  to  see  upon  what  grounds  the  Court  really 
acted  in  thus  reversing  their  former  judgment,  it  is  necessary  to 
say  that  they  refer  in  their  judgment  to  the  contention  of  Mr. 
Paul,  the  counsel  for  the  appellant,  in  this  way  (1) : — '*  It  ia 
contended  by  Mr.  Paul,  the  learned  counsel  for  the  applicant  for 
review,  that  the  law  requires  that  the  attesting  witnesses  must 
be  'substantial,^  that  is  to  say,  responsible,  moderately  wealthy 
men,  against  whom^  in  a  case  of  false  attestation,  the  party 
injured  may  have  hia  remedy  in  a  suit  for  damages.'*  This  is 
what  they  observe  on  the  evidence  .—''Now,  in  this  case,  the 
attesting  parties  are  suflScient  in  number,  and  they  reside  in  the 
neighbourhood,  bnt^  with  the  exception  of  the  mnndul,  the  rest 
are  not  what  can  be  called  substantial  persons.  One  is  the 
chaukidar  of  the  village,  and  the  other  a  thiha  tailor.  The 
Legislature  invested  the  zemindar  with  the  power  of  bringing 
subordinate  patnis  to  sale,  and  made  him  exclusively  answer- 
able for  the  due  observance  ot  the  prescribed  processes  under 
which  such  tenures  could  be  brought  to  sale.  To  protect  the 
patnidar  from  fraud,  it  was  enacted  that  the  notice  of  sale 
must  be  attested  by  three  substantial  persons.  Now  it  is  clear 
that,  unless  the  attesting  parties  answer  to  the  common  meaning 
to  be  put  upon  the  word  'substantial,'  the  patnidar  would  be 
wholly  without  remedy  iii  case  of  false  attestation.^'  Now  the 
Court,  this  being  a  special  appeal,  could  only  decide  upon  some 
matter  of  law»  and  the  matter  of  law  which  they  appear  to  rule 
upon  the  construction  of  this  Act  is  that  the  word  ''substantial'' 
means  a  wealthy  man  from  whom  damages  could  be  recovered 
by  the  patnidar,  supposing  the  attestation  to  be  false. 

Their  Lordships  think  that  this  i»  too  limited  a  view.    It  iS| 

no  doubt,  desirable  that  men  of  property  should  sign  these 
receipts  it  they  can  be  obtained ;  but  wealth  is  only  one  element 
in  the  position  and  status  of  the  witness,  and  if  he  lives  in  the 
neighbourhood,  and  if  he  be  a  respectable  man  and  of  good 

(l)tW,fi.,l89. 
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cliaracter,   their  Lordaliipa    see  no  reason  why  npon  evidence  ^Q^"* 

appearing  of  sach  facts,  of  which  the  Judge  in  each  case  must  Bam  Sabuk 

satisfy  himself^  the  Judge,    in    estimating  the  position  of  the  ^^' 

man,  may  not  properly  come  to  the  conclusion  that  be  is  a  sub-  Kaminbb 

etantial  person.    In  the    present   case,  the  evideDce  appears  to  Dosbrb. 

< 

sliow  that  the  man  objected  to  carried  on  the  trade  of  a  tailor, 
t^at  he  had  lakhiraj  lands^  that  he  lived  in  the  neighbonrhood> 
was  well  knowo^  and  was  (to  use  a  description  built  up  of  many 
circumstances)  a  ^'  respectable"  person.  Their  Lordships  think 
that  upon  such  evidence  the  Judge  of  first  instance  and  the  Judge 
of  the  24'Pergunnas.  who  had  a  right  to  review  his  decision  on 
qaestions  of  fact,  might  properly  come  to  the'conclusion  that  the 
witness  was  a  subtantial  man.  Their  iLordshi  ps^  therefore^ 
think  that  the  first  judgment  of  the  High  Court  was  more 
correct  than  the  last. 

On  these  ground^s  tbeir  Lordships  have  oome  to  the  conclu- 
sion to  reverse  the  second  judgment  of  the  High  Court  upon  th^ 
review ;  but,  inasmuch  as  the  zemindar  Muddun  Mohun  has  not 
appealed  from  that  judgment,  they  see  no  reas  on  to  give  him 
relief^  so  far  as  the  order  affected  him  personally  only ;  that  is 
to  say^  so  for  as  it  ordered  him  to  pay  the  costs  :  and,  therefore^ 
the  reversal  of'the  judgment  will  be  without  giving  auy  right  to 
him  to  have  any  costs  that  he  may  have  paid  under  it  refunded. 

Their  Lordships  have  given  very  serious  attention  to  the 
objection  raised  by  Mr.  G-raham^  on  the  part  of  the  respondents^ 
to  the  inaccurate  statements  in  the  petition  for  leave  to  appeal 
to  Her  Majesty.  The  appeal  was  made  to  Her  Majesty  upon 
special  grounds,  one  being  that  the  question  was  of  considerable 
practical  importance  upon  the  constroction  of  the  Begulation. 
The  petitioner  was  obviously  out  of  time,  and  he  could  only 
obtain  leave  to  appeal  by  excusing  that  lapse  of  time.  Some  of 
the  statements  in  the  petition  are  clearly  iuaccurate.  It  is 
stated,  among  other  things,  that  the  petitioner  himself  had 
applied  for  review  of  the  judgment  now  appealed  from  on  the 
3rd  of  February  1966,  and  that  the  learned  Judges  of  the 
Division  Bench  differed  in  opinion  as  to  the  propriety  of  allow- 
ing the  application,  and  did  n^t 'allow  it;  and  hejntrodruced  the 
fact  of  that  petition  to  the  High  Court  aa  an  excuse  for  a  part 
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1874       of  i;he  delay,  alleging  farther  thafc,  accordiDg  to  tbe  then  nnder- 

Ram  Sabuk  stood  practice  of  the    Court,  which    he  says    was    afterwards 

Boss       changed,  the  application  was  in    time.     It  turns  out  that  the 

Kaxineb     statement  is  ioaccnrate    in  this,    that    he  did  not  petition  the 

KooMABBE    Court  for  a  reriew  of  the  judgment  at  all,  but  that  the  jteti- 

tioner  was  the  ssemindar  Mnddnn  Mohun.  Now.  when  he  came  vtx 

excuse  himself  for  the  lapse  of  time  it  is  obvious  thafc  he  should 

have  been  particularly  careful  to  give  their  Lordships  accurate 

information  uyon  the  points  relating  to  that  petition  for  review. 

If  he  had  correctly  stated  the  facts  in   his  petition,  although  <lie 

point  to  be  decided  in  the  appeal  was  one  ef  general  importance, 

leave  to  appeal  might  not    and  probably  would  &ot  have  been 

granted.    There  is,  therefore,  a  material  mis*statement  in  the 

petition. 

Their  Lordships  have  considered  whether  the  mis-statement 
was  intraitionally  made  with  a  view  to  deceive  this  tribunal ; 
and  if  they  had  been  clearly  satisfied  that  this  was  the  intention 
of  the  petitioner,  or  of  those  who  advised  him  in  Indian  they 
would,  even  at  this  late  stage,  dismiss  the  appeal;  but  they  are 
not  fully  satisfied  that  such  was  the  intention ;  and,  altboogh  the 
mis-statement  is  material,  and  one  that  clearly  ought  not  to  have 
occurred,  and  shows,  at  least,  a  great  deal  of  culpable  negli^ 
*gence,  they  are  not  so  satisfied  that  it  was  done  with  the  inten- 
tion to  deceive,  as  to  dismiss  the  appeal  at  this  late  period. 
They  desire,  however,  to  say,  that  they  think  so  seriously  of 
this  objection  >  and  it  is  so  necessary  to  insist  that  there  should 
be  vh&rtima  fides  on  the  part  of  those  who  come  for  leave 
to  appeal  on  special  grounds,  to  Her  Majesty, .  that  they  must 
mark  their  sense  of  what  has  occurred  by  refusing  to  give  to 
the  appellants  the  costs  of  the  appeal.  They  desire,  further,  to 
say,  that  if  the  objection  had  been  made,  as  it  ought  to  have 
bean  by  a  preliminary  motion,  they  have  litde  doubt  that  motion 
would  have  been  successful,  and  the  order  for  hearing  the  appeal 
rescinded.  Even  if  it  had  been  made  before  the  appeal  had  been 
entered  upon  at  their  Lordships'  bar— when  it  was  call6d  on— 
they  must  have  yielded  to  it.  But  considering  that  the  appeal  has 
boon  heard  upon  the  merits,  that  Mr«  Doyne's  observations  upon 
tho  facts  and  the  law  had  been  concluded^  and  it  waa  only  in  the 
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course  of  the    argument  for  the  respondents  that  this  objection       ^Sli 
.  was  taken^  they  think^  under  all  the  ciroumstances  of  the  case,  Kam  Sabuk 
that  they  ought  not  now  to  dismiss  the  appeal,  and  that  it  will  be         ^ 
enough  to  mark  their  sense  of  the  impropriety  of  the  petition  by    ^amimkb 
thi  refusal  of  costs.  Dos&k. 

In  their  Lordships'  opinion,  an  objection  of  this  kind  ought  to 

be  taken  by  the  respondents  as  early  as  the  matter  is  brought  to 
their  notice^  for  the  plain  reason  that  if  the  leave  to  appeal  is  on 

that  ground  rescinded,  no  further  costs  are  incurred,  and  it  is 
wrong  to  leave  the  objection  until  the  hearing  of  the  appeal,  when 
the  record  has  been  sent  from  India,  and  when  all  the  costs  attend- 
ing  the  hearing  have  been  incurred.  In  the  present  case^  not  only 
was  there  no  preliminary  motion  made  to  rescind  the  leave  to 
appeal,  but  the  respondent's  case^  although  referring  to  the  facts 

did  not  point  to  them  with  distinctness,  and  there  is  no  reason 
directed  to  the  objection. 

Under  these  circumstances^  their  Lordships  think  that  they 
will  best  perform  their  duty,  the  appeal  having  been  heard,  and 
their  Lordships  being  clearly  of  opinion  that  the  judgment 
appealed  from  is  wrong,,  by  reversing  that  decision,  but  doing  so 
without  costs ;  and  that  will  be  the  recommendation  they  humbly 
make  to  Her  Majesty, 
•  Appeal  allowed 

Agent  for  the  appellant ;  Messrs.  Barrow  and  Barton 

4 

Age&t  for  tixQ  respondent :  Messrs.  Waikins  and  Late, 
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FULL  BENCH. 


,  "Before  Sir  'Ei^iMkrd  Couch,  Kt,  Gheif  Jikstice,  Mr,  Justice  Kemp,  Mr.  Ju$iicc 

L.  S.  JacksoTh  Mr.  Justice  Ma/rkby,  and  Mr.  Justice  Ainslie^         * 

1875  STOP  EMAM    MaMTAZOODDEEN  MAHOMED    (Defkndamt)    v. 

Jany.  16.  EAJCOOMAR  DA88  fPLAiKTiF»).» 


HAEANCHUNDEE  GHOSE  (one of  thb  Defendants)  v.  DlNOBUN- 

DHOOBOSB    (pLAlKTlPF)lt 

Act  VIII  of  1869,  88.  I  f  2-- Jet  XX  of  186ft  s.  6a— AfoTwy.t/etrcc— 

Mortgagee's  Lien. 

t 

The   taking  a   money-deoroe  oa  a  ipecially  registered  mortgnge-boni    under 
8.    53,  Aot    XX    of  1866,  does   not  extiugaisb  the  morgagee's  lien   on    the  poKK* 

pertyl  mortgaged  by  the  bond.  There  is  no  substantial  dificrence  between 
the  effect  of  an  ordinai7  money  decree  on  t]ie  bond,  and  a  decree  on  the  bond 
for  sale  of  the  mortgaged  pi'operty  ;  so  that  the  remedy  of  the  mortgagee  is 
the  same,  so  far  as  the  parties  to  the  suit  are  conoamed,  whether  the  decree 
be  made  under  8.  53,  or  in  a  regular  suit.  A  proceeding  then  under  s.  63  is 
a  suit  of  a  civil  nature  within  the  meaning  of  a.  1,  Act  VIII ^of  1869,  inde- 
pendently of  any  peculiarities  in  the  special  procedaze  to  be  adopted.  Tliere- 
fore,  where  a  creditor  has  resorted  to  the  summary  procedure  provided  by  &  63, 
and  has  recovered  a  portion  of  his  claim  in  ezeontion  of  the  decree  so 
obtained,  a  regular  suit  subsequently  brought  to  enforce  his  remedies  on  the 
bond  giving  the  defeiidaut  credit  for  the  amount  already  recovered  is  barred 
by  8.  2,  Act  VIII  of  1859.  Bat  where  the  property  mortgaged  has  passed 
into  the  hands  of  third  parties,  there  is  nothing  in  the  fact  that  the  mortgagee 
had  obtained  a  decree  on  the  bond,  to  prevent  him  from  bringing  a  separate 
suit  against  the  transfereesv 

In  the  first  of  these  oases  the  facts  were  as  follows : — 
Shodaship  Dass,  on  the  10th  of  Pons  1273  B.S.  (24th  Decem- 
ber 1866,)  lent  to  the  defendant  the  sum  of    Rs,     2^000  on  a 

^Special  Appeal,  No.  207  of  1874,  against  a  decree  of  the  Officiating 
Judge  of  Zilla  Baokergunge,  dated  the  13th  November  1873,  affirming  a 
decree  of  the  Ist  Subordinate  Judge  of  that  district,  dated  the  29th  Septem- 
ber 1872. 

t  Special    Appeal,    No.    222  of  1874,  against    a   decree  of  the   Officiating 

Judge  of  Zilla    Backergunge,   dated   the  13th  of  November   1873,  modifying 

•  a  decree  of     the  Sadder  Mansif     of  that  district,  dated  the     28tb     Decem- 
ber 1672s 


/ 


t 
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specially  registered  bond,  whereby  the  defeadant  undertook  to '^^ 

repay  the  principal  with  interest  at  Rs.  1-8  per  cent,  per  men-  Sydd  emam 
.sem  in  the  month  of  Chaitra  1273  (March  and  April  1866),  and  ^^^^en^**" 
as  collateral  security  mortgaged  certain  immoveable  property.  Mihombd 
S])odashib  obtained  a  decree  on  the  bond  under  s.  53  of  Act  XX  Bajcoomab 
of  1866,  and  realized  the  sum  of  Rs.  800.  Shodashib  then  died  ^^• 
appointing  the  plaintiff  Eajcoomar  his  executor,  who,  after  Haranchun- 
obtaining  a  cer4;ificate  under  Act  XXVII  of  1860,    took   back  ^^ 

the  bond  on  the  ground  that,  under  the  decree  already  obtained,  I^wowndhoo 
he  could  notf  get  any  interest  at  the  stipulated  rate  after  the 
date  of  the  decree,  and  could  not  avail  himself  of  the 
mortgage  of  land.  Having  obtained  the  bond,  he  brought 
the  suit  to  recover  the  principal,  Rs.  2,000, 'and  Rs.  2,010 
as  interest  from  the  date  of  the  bond  to  the  day  of  the  filing 
of  the  plaint.  Out  of  this  sum  of  Rs.  4,010,  the  plaintifE. 
allowed  a  deduction  of  Rs.  713-9  [viz.,  Rs.  800  realized  by 
him  as  above,  minus  Rs.  86-7  for  costs  of  the  first  proceeding), 
and  prayed  for  a  decree  for  Rs.  3,278-7  as  principal  and  interest. 
•The  defendant  stated  by  way  of  defence  among  other  thinks 
that  the  plaintiff,  after  having  elected  to  proceed  under  s.  53  of 
Act  XX  of  1866,  and  obtained  a  decree  under  which  he 
attached  the  property  mortgaged  by  the  bond  without  any 
objection  on  the  part  of  the  defendant,  was  not  entitled  to  sue 
again  on  the  same  bond ;  that  the  order  for  the  execution  of  the 
dqcree  obtained  by  the  plaintiff  was  made  on  the  24th  March 
1868,  and  that  from  that  date  no  steps  were  taken  within  one 
year  to  keep  the  decree  alive,  and  that,  therefore,  the  execution 
of  it  was  barred  under  s.  22  of  Act  XIV  of  1859,  and  no  suit 
could  be  brought  to  restore  it- 

The  Subordinate  Judge  held  that  the  plaintiff  was  entitled 
to  bring  this  suit,  and  passed  a  decree  in  his  favor  for  Ks.  3,210, 
deducting  Rs.  68-7  in  favor  of  defendant,  with  interest  at 
Ks.  1-8  per  cent,  per  mensem.  The  Judge  on  appeal  affirmed 
the  decree,  holding  that  the  '*  summary  decree  which  was 
barred  being  out  of  the  way,  there  was  no  bar  to  the  present 
suit/' 

In  the  second  case  the  plaintiff  obtained  a  money-decree  in  186?, 
under  s.  53  of  Act  XX  of  1866,  on  a  bond  specially  registered! 
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1875        by  which  certain  lands  were  mortgaged.    He  brought  this  suit 

SyudEmam  stating     that    he    had   realized   only    Be.  1    in    execution   of 

lAoMTAzooD-  j^i^Q  decree  he  had  obtained,  and  prayed  that  he  might  have   a 

MABoifBD    decree  for  the  unrealized  portion  of  the    debt  recoverable  by 

Bajcmmab    *^®  ^^  ^^  ^^®  mortgaged  property   which  had   already   passed 

Dabb.       into  the  hands  of  one  of  the  defendants    who   purchased   Aie 

Habahohun  same    from    the    other    defendant,    who  had  bought  it  at  an 

DBBGHoex  auction-sale    held    in    execution    of    a   decree    obtained  by  a 

BnoBxrif oHoo  subsequent  mortgagee.     The  defence  was  that  the  plaintiff  had 

^***       no  cause  of  action,  the  matter  in  dispute   having  been   decided 

before  ;  that  the  plaintifE  had  waived  his  lien  on   the  property 

mortgaged^  and  that  the  defendants  in  poGtsession  being  bona  fide 

purchasers  from  the  other  defendant,  the  auction-purchaserj  were 

entitled  to  protection. 

The  Munsif  decided  that  the  plaintiff  was  not  entitled  to 
have  a  second  decree  for  the  same  debt  as  that  would  be 
giving  him  two  decrees  for  the  same  amount,  both  being 
capable  of  execution,  but  he  considered  that  the  question, 
whether  or  not  the  plaintiff  had  a  lien  upon  the  property  mort-. 
gaged  to  him^  had  not  been  decided  before  :  he  therefore  tried 
that  question,  and  passed  a  decree  in  favor  of  the  plaintifE, 
declaring  him  entitled  to  claim  a  lien  upon  the  property  mort- 
gaged by  the  bond. 

Both  these  cases  were  heard  together  on  special  appeal  before 
Jackson  and  McDonell,  JJ.,  who  referred  to  a  Full  Bench  the 
following  question  : — Whether  a  creditor  who  has  resorted  to 
the  summary  procedure  provided  by  s.  53  of  Act  XX  of  1866, 
and  has  recovered  a  portion  of  his  claim  in  exeonticm  of  the 
decree  so  obtained^  is  afterwards  at  liberty  to  bring  a  regular 
suit  for  the  enforcement  of  his  remedies  under  the  bond,  merely 
giving  the  defendant  credit  for  such  amounts  as  he  has  already 
recovered. 

The  order  of  reference  was^as  follows  :— 

Jackson,  J. — ^These  two  cases  raise  what  appears  to  me  a 
very  serious  question.  Although  the  two  cases  differ  a  little 
in  their  features,  there  is  one  important  question  which  is 
common  to  both,  and  that  is  whether  a  creditor  who  has  resorted 
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to  tha  sammary  procedure  provided   by  s.  53  of  Act    XX   of     '  ^^^^ 

1866|  and  has  recovered  a   porfcion  of  hia  claim   in    execution  Stdd  Eham 

of  the  decree  so  obtained,  is  afterwards  at  liberty  to  bring  a  ^^KraT*^ 

regular    suit  for  the  enforcement    of  hia    remedies  under  the  Mahombd 

bond^  merely  giving  the  defendant  credit  for  such  amounts  as  bajcoomar 

he  has  already  recovered.     There  ia  a  case  of  Ootshub  Narain  ^^"* 

Chowdhrjfy.  Chittra  Becka  Ooopta  (1),    ia  which    a    division  Hieinobuk- 

(I)  Beifore  Mr,    Juttice  Kemp  and  Mr.    time,  ihe  Conrfe  shall  reject  the  plaint,  Dinobundboo 
Justice  JS,  Jacktan,  Provided  that  the  Court  may,  in  any        Boss. 

^  case,  allow  the   plaint  to  be   amended, 

OOTSHUB   NARBIN    OHOWOHBY  'if  it  appear  proper  to  do  so."    In  this 

ANn  ANoTHBR  (PLAINTIFFS)  V,  CHiT-     caso    the  Subordinate   Judge  of    Fur- 

TBA^BEClCA.   OOOPTA    and    an.    reedpore,  Baboo  Kali  Kinkor   Roy,  has 

oracB  (Defbmdants).*  rejected  the  plaint  on  these  grounds: 

Hia    decision    is  a  very    short   one  :•— 
^/i691th  January  1872.  '*To-day  this  plaint  was  laid  before  the 

9 

Court,  and  was  inspected  ia  the 
Act    VIII  of  1869,   «t.    2  #  32— ilcl    presence  of  plaintirs   pleader.     Baboo 

XX    of  1866,    ««.    62,     63,4r    65—    Bishtochnm  Roy.     Now,    when  a  final 

Mifrtgagee's  Lien,  decision    is    passed   in    execution  of  a 

decree    by  a  Court   on    the    evidence 

A  regular  suit  will  lie  for  a  declara^  adduced  by  both  parties  under  the 
tioo,  that  property  mortgaged  by  a  authority  given  to  it  by  s.  «55,  Act 
bond  on  which  a  simple  money-decree  had  XX  of  1866,  there  does  not  appear  to 
been  obtained  by  the  mortgagee  under  exist  any  law  or  practice  for  bringing 
the  provisions  of  Act  XX  of  1866  con-  a  fresh  suit  against  such  decision.  As 
tinues  liable  for  the  decree,  though  in  therefore  the  plaint  does  not  disclose 
the  bands  of  third  persons.  any  proper  cause  of  action,   it   is  fit  to 

Babooa  Steenaih  Dose  and  Bhogo'  be  rejected  under  s.  82  of  the  Code 
luUy  Churn  Ghost  for  the  appellants.       of    Civil     Procedure.      Ordered    that 

Baboo  Qirija  Bwikur  Mozoamdar  for  this  plaint     be   rejected,  the   plaintiffs 

the  respondents.  bearing  their  own  costs." 

Ths  following  judgments  were  deli-  Against   this     order   an    appeal  has 

yered :—  .  been  preferred    on  the    ground,    first, 

KiMP,  J.— In  this  oase,  the  plaint  that  the  lower  Court  is  wrong  in  hold- 
has  been  rejected  under  s.  32  of  Act  ing  that  the  Civil  Courts  have  no 
VIII  of  1869.  That  section  enacts  jurisdiction  in  entertaining  a  suit  for 
that '%  upon  the  faco  of  the  plaint,  the  enforcement  of  a  lien  on  landed 
•r  alter  questioning  the  pUuatiff,  it  property  mortgaged  under  a  bond 
appear  to  the  Cburt  that  the  subject-  specially  registered  under  the  Regis- 
matter  of  the  plaint  does  not  oonsti-  tration  law ;  and  second,  that  s.  65  of 
tnte  a  cause  of  action,  or  that  the  Act  XX  of  1866  is  no  bar  to  tho 
right  of  aotion   is  barred   by  lapse  of  entertainment  of  the  present  suit. 

< 

*  Regular  Appeal,  No  190  of  1871,  from  a  decree  passed  by  the  Subordinate 
Judge  of  Forreedpoie,  dated  the  19th  May  1871. 
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1876        Bench  of  this  Coart  held  in  effect  that  a  plaintiff  who  had  obtained 
Syud  Emaii  snch  summary  decree  is  not   thereby     debarred  from  bringing 

MOMTAZOOD- 

Tvanu 

Mahomkd        There  is  much  in  thig    plaint  which    Court  which  wonid  hare  had  jnrifldio- 

V.  might    be    eliminated,    and    this,    the    tion    to    try  a  regular    suit    on     sooh 

Bajcoomab    pleader    for    the     appellants,     Baboo    obligation     for    the    amount    secnrA 

[         Sreennth  Doss   admits,   but  substan-    thereby,  or    for  the  instalment    sought 

Habanchun  tially  the  prayer  of  the  plainb  is  to  have  to  bo  reoovered."  Then  there  is  a 
dfkGhosb  ^Yto  defendants,  and  more  particularly  provision  as  to  the  stamp  which  it  to 
DlNOBONDHOO  ^^®  Goopta  defendant,  declared  liable,  be  used  and  as  to  the  Teri6cation  of 
BosB.  and  her  property  liable  to  sale  for  the  statements ;  then  it  is  enacted  that  .*— - 
liquidation  of  the  debt  secured  by  ,"  On  production  in  Court  of  the  obli- 
the  bond  of  the  9th  Jaisti  1274  gation  and  of  the  said  record  sicj^ned 
(22nd  May  1867),  that  is  to  say,  as  "tiforesaid,  the  petitioner  shall  be 
to  make  the  property  pledged  liable  entitled  to  a  decree  for  any  sum  not 
for  the  debt.  The  bond  was  speci-  exceeding  the  sam  mentioned  In  the 
ally  registered  nndor  the  provisions  petition,  together  with  interest  at  the 
of  s.  52,  Act  XX  of  1866.  Now  rate  specified  (if  any]  to  the  date  of 
8.  52  says,  that  ''whenever  the  the  decree,  and  a  sum  for  costs  to  b* 
parties  to  an  obligation  shall  agree  fixed  by  the  Court.  Such  decree  may 
that,  in  the  event  of  the  obligation  be  enforced  forthwith  nnder  the  pro- 
not  being  duly  satisfied,  the  amount  visions  for  the  enforcement  of  dpcroes 
secared  thereby  may  be  recovered  in  contained  in  the  Code  of  Civil  ..Proee. 
a  summary  way,  and  shall,  at  the  time    dure/' 

of  registering  the  said  obligation,  Then  s.  55  Enacts: — "After  decree 
apply  to  the  Begistering  Officer  to  the  Court  may,  under  specipal  oir- 
record  the  said  agreement ;  the  Regis-  oumstances,  set  aside  the  decree,  and, 
tering  Officer,  after  making  such  if  necessary,  stay  or  set  aside  exe- 
enquiries  as  he  may  think  proper,  cution :  but  there  thall  be  no  appeal 
shall  record  such  agreement  at  the  against  any  decree  or  order  made 
foot  of  the  endorsement  and  certificate  under  s.  53,  s.  54,  or  this  section," 
required  by  ss.-  66  asd  68,  and  such  that  is  to  say,  s.  55. 
record  shall  be  signed  by  him  and  by  It  appears  that  the  plaintifEs  ob- 
the  obligor,  and  shall  be  copied  into  tained  in  the  first  instance  a  decree  on 
the  Register  Book  No.  1  or  No.  6,  as  this  specially  registered  bond  against 
the  case  may  be  and  shall  bepnmi  both  the  defendants,  Cbittna  Becka 
facie  evidence  of  the  said  agreement."  Goopta  and  Oomakant  Uozoomdar. 
Then  s.  63  goes  on  to  say  : — ''With  The  Goopta  defendant  prayed  for  » 
in  one  year  from  the  date  on  which  review  of  judgment,  but  her  appKca- 
the  amount  becomes  payable,  or,  tion  was  rejected;  and  the  plaintiffa 
orhere  the  amount  is  payable  by  instal-  executed  their  decree  nnder  the  pro-*' 
ments,  within  one  year  from  the  date  visions  of  the  latter  portion  of  s.  68- 
on  which  any  instalment  beoomes  Upon  this,  the  Goopta  defendant 
payable,  the  obligee  of  any  such  obli-  again  appeared  as  an  objector  and  the 
gation  registered  with  such  agreement  Court  released  her  from  Uability  under 
as  aforesaid,  whether  under  the  said  the  decree  under  the  provisions  of 
Act  No.  XVI  of  1864,  or  nnder  this  6.  55.  The  plaint  goes  on  to  say  that^ 
Act,    may   present   a  petition  to  any    in  diaaatifaction  with  the    order,  tho 
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^   farther   suit.     Kemp^    J.,   in   his   jadgment  no  doubt  says       ^^^^ 
in  one   place  :-*-'' It  appears  to  as  clear  that    the    plaintiff  is  SyudEmam 

MoMTAZOOD- 

phuntiiZa  appealed  to  the  Zilla  Judge,  Act   XX   of   1866,    tbe    Court   ought     ^^homeo 

and  the   Judge   rejected   the   appeal,  not   to     summon    the  defendant,    the  v. 

Holding  that,  under    the  provisions   of  intention  of    the   Act   being    that  the    Bajcoomar 

8.    56,   no   appeal     would    lie.      The  applicant    should   merely,    on  produo- .* 

pleader   for     the    appellants,     Baboo  tion   of  the   obligation  and    the  record  HASiNCBtTN'i 

Sreenath  Does,    admits  that  this  was  a  duly    signed,  obtain  a  decree    for   the    ^'^  GuosB 

right  decision,  and  that  no   appeal  lies  sum  mentioned  in  the  petition,  or  any  Binobundboo 

from  an    order  under  s.    55    but   the  less   sum    which   may   appear   to    be        Boss. 

main  contention   in   this  case  is  whe-  due  with   interest    and  costs,  and  that 

ther,  although  under  s.    55  the  Goopta  it  was  competent  to  the  Court,  under 

defendant     has     been    released    from  s.  55,  on  a  representation  by  the   jadg- 

liability    under   the   decree,a   regular  ment-debtor  after  decree,    to  set  aside 

suit  will  not  lie    for  the    purpose    for  the^  decre(>,    and    stay    or    set   aside 

whiob   this   suit    has    been     mainly  execution. 

brought,  stripping  \t   of    all    surplus-        Therefore,  as   admitted  by  the  plead- 

age^  namely,    to    enforce   the  lien  of  er  for  the  respondents,   there  are  really 

the  plaintiffs  under  the  bond  as  against  no   decisions    of  this  Court   touching 

the  property  pledged.  on  this  point 

As  against  the  defendant  Oomakant  It  appears  to  us  clear  that  tho 
Bdozoomdar,  it  is  clear  that  the  Sub-  plaintiff  is  entitled  to  institute  ^ 
ordinate  Judge  was  wrong  in  rejecting  regular  suit,  which  he  has  done,  to 
thep]aint>  because  there  has  been  no  have  the  question  tried  whether  the 
order  with  reference  to  him  under  property  pledged  in  this  bond  is  liable 
B.  55  of  Act  XX  of  1866.  The  pleader  for  the  debt  covered  by  the  bond. 
for  the  respondents  is  forced  to  admit  All  that  s.  55  enacts  is  that  the  Court 
that  there  are  no  rulings  of  this  Court  may,  under  special  circumstances,  se^ 
governing  the  present  case,  and  that  aside  th  e  decree  obtained  in  a  sum- 
it  is  a  new  point ;  and  the  ruliuga  mary  way  by  proceedings  under  the 
quoted  by  him  appear  to  us  (to  have  provisions  of  Act  XX  of  1866  and 
no  application  whatever  to  this  case,  those  sections  of  it  which  apply-  to 
The  first  is  the  case  of  Jugti  specially  registered  bonds,  and  that 
Sahoo  (a).  In  that  suit,  in  which  there  shall  be  no  appeal  against  such 
L.  S.  Jackson,  J.,  was  sitting  alone,  orders  $  but  s.  55  does  not  enact  that  a 
this  point  did  not  arise ;  he  was  party  shatl  not  be  entitled  to  bring  a 
press  ed  to  give  an  opinion  upon  it,  but  regular  suit,  as  the  plaintiffs  have 
distmotly  refused  to  give  one.  The  done  in  this  case,  to  follow  the  pro- 
other  case  cited  was  that  of  Kristo  perty*  pledged  to  them,  and  to  make 
KUhorc  Qho8e  v.  Brojonath  Mozoom'  the  said  mortgaged  property  liable 
dor  (b),  present,    Peacock,    C.  J.,  and  for  the  debt. 

li.  S.  Jackson,  J.,  in    which  case  these        As    against    the    defendant    Ooma-- 

learned  Judges    held,    that  in    appli^  kant  Mozoomdar,   against    whom    the 

cations  to    the    Court   under   s.   53,  plaintiffs  have  obtained  a  money -decree^ 

(«)  0  W,  B.,  MiB.,  X21.  {bj  6  W.  B„  Civ.  Bef .,  H. 
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1875       entitled   to   institnte   a   regular  suit,    which   he  has  done^  to 

[gYUD  Emam  h*v®  t'**®    question    tried    whether    the    property   pledged   in 

M0MTA2S00D-  jjhis  boud  is  liable  for  the    debt  covered  by    the   bond."     If 

DSRN 

MAHOMfCD    that  sentence  were  taken  by  itselfy  it   might  seem  to  indicate 

Eajcoomar    merely  the    opinion  that  the    plaintiff,  having  already   got   ^ 

Dasb.      sammary  decree  for  the  money  lent,  would  be  entitled  to  hava 

Haranchun-  the  question  tried  whether    he  oould  not  follow  the  property 

DSB  Ghobb    pledged  in  the  hands  of  a  third  party.     If  that  were  all  that 

BiNoBUNDHoo  was  affirmed  by  that  decision,  I  do  not  know  that  I  should  be 

^^^^*      inclined  to  question  it,  always   supposing   that  there  is  some 

there  can  be  no  doubt  that  they  are  declared  liable  under  the  former  decree, 
entitled  to  bine  a  suit  to  follow  and  f^o  far,  I  think,  there  may  be  something 
make  the  property  pledged  liable  for  in  the  order  of  the  lower  Court  ra- 
the debt  {  and  as  againat  the  other  jecting  the  plaint  on  the  ground  thax 
defendant,  the  female  defendant  there  is  no  oaaae  of  action.  Thera 
CbittraBecka  Goopta,  although  under  may  be  no  cauae  .of  action  to  eet 
a.  55  of  Act  XX  of  1866,  ahe  has,  aaide  these  orders,  but  it  does^  net 
under  special  oironmstances,  been  follow  that  the  plaintiffs  oannot  now 
declared  entitled  to  have  the  sunu  bring  a  suit  to  ha^e  the  defendaote 
mary  decree  agaiost  her  set  aside  and  and  the  property  pledged  dedai^d 
execution  stayed,  and  although  there  liable  under  the  bond.  It  may  be  a 
is  no  appeal  again et  such  an  order  question  hereafter  how  far  the  former 
there  is  nothing  in  the  law  to  prevent  decision  may  bind  the  parties^  but  I 
the  plaintiffs  from  bringing  a  regular  am  unable  to  say  that,  as  the  ouw 
.  suit  to  establish  the  fact  that  the  stands,  there  is  no  cause  of  action. 
Goopta  defendant  and  her  property  The  orders  passed  under*  a.  65, 
are  liable  under  the  bond.  Act  XX  of  1866,  hare  to.  my  mind 

In  this  view  of  the  case,  we  think  the  effect  of   altogether  setting  aside 

that  tho  Subordinate  Judge  was  wrong  the    decree    which  a  person      coald» 

in  refusing  to  try  this  case.  under    the    provisions  of    s.    S8    o^ 

We  reverse  his  order,   and  remand  that  Act,  have  obtained  in  a  aummaiy 

the   case  for  him  to    try  it    on  the  way.      S.     65       allows     the     Cour^ 

merits.  Costs  to  follow  the  result.  which  is  executing  the  decree   to  stay 

execution,  or    to  set    aside  execution 

E.    Jackson,     J.— The    Subordinate  altogether,  but  it  does  not  appear  to 

Judge,  in  this  case,  has  rejected    the  me  that  the  effect  of  this  is  to  prevent 

plaint,    under   s.    32,    Act    VIII    of  the  plaintiffs  from  seeking  their  remedy 

1859,  holding  that  it  does  not  disclose  in  a  regular  suit;  and  although  there  is 

any  proper   cause  of  action.     I    un<  no  appeal  against  an  order  passed  under 

derstand  that   he  means  by   that  to  a  66  there  is  nothing  in  the  section  to 

refer    specially  to    the  words  of  the  say  thac  the  plaintiff  is  precluded  from 

plaint  which   ask    the    Court   to  set  urging  bis  rights  iij  a  regular  suit, 

aside  tho  miscellaneous  orders  passed  T,  therefore,  concur  in  reversing  the 

under  s.   65    of  Act    XX    of     1866,  order  of  the  lower  Court,  and  remand- 

and   to   have  the  preaont  defendants  ing  the  ease  for  trial  on  its  merits. 
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thing  remaining  to  execnte  in  execution  of  the  deoree  obtained       ^^^^ 


ngainst  the  judgment-debtor ;  bnt  it  really  appears  to  me  that  ^txtd  Emam 
the  judgment  of  the  learned  Judge  goes  further,  because  he        dhh 
observes :— ^'Substantiallyi  the  prayer  of  the  plaint  is  to  have  the    H^^ox^^ 
def endantSf  and  more  particularly  the  Ooopta  defendant,  declared  Bajcooiob 
liable,  and  her  property  liable  to  sale  for  the  liquidation  of  the        ^"* 
debt  securid  by  the  bond  of  the  9th  Jaisti  1274  (22nd  May  1867),^^*^!?*^' 
that  is  to  say,  to  make  the  property  pledged  liable  for  the  debt/'         t;. 
In  that  case  it  appears  that  certain  proceedings  had  been  taken  ^^^^^^^ 
under  s.  55,  the  result  of  which  was  to  release  from  liability  a  person 
who  was  called  th&  Goopta  defendant.    Further  on,  the  learned ' 
Judge  observes :—"  As  against  the  defendant  Oomakant  Mozoom- 
dar  against  whom  the  plaintifiEs  have   obtained  a  money-decree, 
there  can  be  no  doubt  that  they  are  entitled  to  bring  a   suit  to 
follow   and  make  the  property  pledged   liable   for  the  debt  ; 
and  as  against  the   other    defendant,    the    female    defendant 
Chittra  Recka  Goopta,  although    under  s.  55    of  Act   XX  of 
1866,  she  has,  under  special  circumstances,  been  declared  entitled 
to  have  the  summary  decree  against  her  set  aside  and  execution  ^ 
stayed,  and  although  there  is  no  appeal  against  such  an  order, 
there  is  nothing  in  the  law  to  prevent  the  plaintiffs  from  bring- 
ing a  regular  suit  to  establish  the  fact  that  the  Goopta  defend- 
ant and  her  property  are  liable  under  the  bond.    In  this  view 
of  the  case,  we  think  that  the   Subordinate  Judge  was  wrong 
in  refusing  to  try  this  case.''     It  seems   to  me  therefore  that 
the  Division  Bench  intended  to  lay  down  that  as  against  all  the 
defendants,  there  wIm  a  good  cause  of  action  upon  which  the 
plaintiff  was  entitled  to  sue. 

Now  it  appears  to  me,  as  at  present  advised,  that  the  plain- 
tiff finds  himself  here  on  the  horns  ot  a  dilemma.  Either 
he  has  brought  his  suit  under  the  summary  procedure  pre- 
scribed by  s.  53  upon  the  bond  and  has  obtained  a  decree- 
such  a  decree  as  the  Court  to  which  he  resorted  was  able  to 
give  him^-and  in  that  case,  the  rule  of  res  judicata  will 
apply,  which  rule  the  Judicial  Committee  of  the  Privy  Council 
have  repeatedly  declared  to  extend  much  further  than  the  limit- 
ed terms  of  s.  2  of  Act  VIII  of  1869  ;  or  else,  having  to  prove 
under  that  bond  his  right  to  certain  relief,  inolading  interest 
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^^^       down  to  the  period  of  the  siut  and  to  the  period  ol  realiMiion, 

Stud  Emah  t^^their  with  a  liea  upon  the  immoveable  praperij  pledged  in 

^Tb^^  the  bond,  he  has  brought  hie  suit  only  for  a  part  of  that  whioh 

Uabomsd     he  wae  entitled  to  under  the  bond,  and  it  therefore,  by  the  opera- 

Bajcookab  ti<^A  ^^  ^*  7  ^^  ^^  Prooedare  Gode,  debarred  from  bringing  a 

Dam.      farther  enit  in  respect  of  the  same  matter.    It  appears   to    nft 

JLuUvcmv.  that  this  tIow  is  not  affected  by^the  circnmstance  that  part  of 

DIB  Gho0    ^]^^  relief  to  which  he  was  entitled  is  beyond  the  power  of  the 

DiKOBukrDHoo  Court  to  which  he  fiist  went    The  plaintiff  had  his  choice  of 

the  Courts,  and  it  was  open  to  him  to  go  to  the  Court  which 

'  would  give  him  the  larger  relief.    He  elected  not  to  do  so^   and 

went  to  the  Court  of  limited  jurisdiction.    I  am  inoUned«  as  at 

present  advined,  to  hold  that  a  plaintiff  is  not   entitled,  after 

having  obtained  a  decree  under  s.  53  of  the  late  Registration 

Act,  to  briag  a  fresh  claim  in  respect  of  the  same  subject-matter 

in  a  regular  suit.     I  do  not  wish  to  express  any  final  opinion  in 

tbe  matter  ;  but  as  the  point  is  one  of  considerable  importance, 

and  is   likely  to  arise  again,  I  think  it  ought  to  be  referred  for 

an  authoritative  decision  to  a  Full  Bench. 


Baboo  Kali  Mohun  Dosa  for  the  appellant.— -This  is  a  second 
suit  brought  on  the  same  canse  of  action  as  the  first ;  therefore 
it  is  barred  by  s.  2  of  Act  YIII  of  1859.  The  cause  of  action  is 
already  merged  in  a  decree  and  cannot  be  litigated  again,  and 
there  cannot  be  a  second  decree  against  the  same  party  on  a 
cause  of  action  on  which  there  is  already  a  decree  against 
him.  The  plaintiff  had  his  choice  between  the  summary  proce- 
dure under  s.  53  of  Act  XX  of  1866,  and  a  regular  suit 
under  Act  VIII  of  1859,  and  he  elected  the  former  and 
obtained  a  decree.  It  is  not  open  to  him  now  to  proceed  a 
second  time  by  another  form  of  procedure.  A  defendant 
cannot  be  harassed  twice  for  the  same  cause.  With  reference 
to  this  maxim,  their  Lordships  of  the  Judicial  Committee 
said  in  Soorjamonee  Dayee  v.  Suddanund  ilohapatter  (1):— 
'^  This  law  has  been  laid    down    by    a    series    of    cases    in 


(1)  12  B.  L.  R.,  804)  at  p.  815, 
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tilts  country  with    which    the   profession   is   familiar.     It  has        ^^^^ 
probably  never  been  better    laid  down   than   in  a  case  which   StudBmaii 
'  was  referred  to,   Oregory   v.   Moleaworth    (1),   in    which  Lord     ^^uvm^^' 
Hardwicke  held  that  where  a  question  was  necessarily  decided     Mahombd 
in  effect,  though  not  in  express  terms,  between  parties  to  the   Sajooomas 
snitf  they  could  not  raise   the  same  question  as  between  them-  ^"°' 

selves  in  an)r  other  suit  in  any  other  form ;  and  that  decision  has  Hasanchuh 
been  followed  by  a  long  course  of  decisions,  the  greater  part  of  r. 

which  will  be  found   noticed  in    the  very   able  notes  of   Mr.  ^"^^^^^ 
Smith  to  the  case  of  The  Duchess  of  Kingston^*  (2). 

In  Hoishuh  Naram  Chowdhry  v.  Chittra  Becka  Goopta  (8), 
cited  by  Jackson,  J.,  in  his  referring  order,  the  plaintiff 
sought  to  extend  the  operation  of  the  decree  already  obtained, 
and  not  to  get  a  fresh  decree.  In  this  respect  the  case  is  ilis- 
tingaishable  from  the  present  one.  There  cannot  be  two  decrees 
for  the  same  debt. 

Baboo  Vohini  Mohun  Boy  for  the  respondent.—- The  relief 
sought  in  the  second  suit  is  not  identical  with  that  in  the 
first  sait>  and  depends  upon  very  di£ferent  considerations  :  more- 
over^  the  parties  are  not  the  same.  Hence,  there  is  no  bar  to 
the  second  suiti  A  suit  can  only  be  barred  by  an  Act  of  the 
•  Legislature.  The  difference  of  procedure  in  the  two  cases  will 
show  bow  different  tho  two  are  in  their  nature.  Under  the 
Code  notices  must  be  given,  a  day  must  be  fixed  for  the 
hearing  of  a  cause,  issues  framed  for  adjudication,  evidence 
taken  upon  those  issues,  and  questions  of  all  kinds  are  decided 
between  parties ;  but  the  procedure  under  the  Begistration  Act 

is  sinlple«  and  leads  at  once  to  adeceree  for  the  amount  borrowed, 
without  any  further  formality.  A  decree  therefore  in  such  a 
proceeding,  where  no  issues  can  be  tried,  cannot  bar  any  suit. 
The  Court  acting  under  that  Act  is  a  Court  of  limited  jurisdic- 
tion; In  Lala  TUakdhari  Lall  v.  Furlong  (4),  E.  Jackson,  J., 
said ;-— -''There  have  been  several  oases  before  several  Division 
Benches  of  this  Court  in  which  opinions  have  been  delivered 


(1)  Z  Atkyn.  326.  (3)  Anie,  p.  411. 

(2)  2  Sm.  L.  C,  6th  ed.,  p.  679        (4)  2  B.  L.  B.,  A.  C,  230» 
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1876       l)y  different  Judges  of  the  Coart  to   the  effect  that  a  person^ 
Sydd  Emam  who  sues  upon  a  bond  containing  a  lien  only  to  obtain  a  money- 
MoMTAzooD-  decree  in  the  first  instance,    can    afterwairds   brinir   a  suit  to 

DBBN 

If  AHOMBD    enforce  his  h'en.  I  concur  in  those  opinions ;  and  following  them, 

Bajcoomar    ^^^  contention  of  the  respondent's  yakeel  in  this  case  mast  in  m^ 

Da88.       opinion  fail.''     There  are  cases  in  which,  as  here^  it  is  neoessarj 

HiaiNCHUN-  to  bring  a  second  suit  in  order  either  to  complete  th^  plaintiff's 

DEB  Gbosb    rights  or  to  obtain  a  complete  remedy.     A  mortgagee  taking  oat  a 

DiNOBuxDBQo  money-docree  is  not  bonnd  to  bring  one  suit  for  the  whole  of  the 

^^'       property  belonging  to  his  judgment-debtor,  if  it  has  passed  to 

different  parties  under  separate  title-deeds-— Jn  re  Hurry  Mohun 

Paramanich  (1).     Ootahub  Narain  Ohowdhry  v.   Chittra  Beeka 

Ooopta  (2)  is  a  direct  ruling  in  the  respondent's  favor. 

Baboo  Kali  Mohun  Doss  in  reply.^-The  cases   of  Lata  TUak- 
dhari  Lai  v.  Furlong  (3)  and  In  re  Hurry  Mohun  Paramanick  (I) 

{1)  Before  Mr.  Justice  Loch  and  Mr.    no  gronndfl  for  admittiiig  this  spaoial 
JuiUce  Mookerjee,  appeaL 

The  6th  May  IS7U  It  has  been   aii;ed   before  a   that 

In  thb   lurrBB  or  tbb    Pbtition  or    the  sait  has  been  brought   aiider  tiM 
BUBSIT  MOMUN  PABAKANIGK.*    proWojons    of    s.    7,    Act     ¥111    of 

Act  rni  of  1859,    ».   l-^Mortgagee'e  1859. 

Liet^-^Limitation-^Int&rMt   in     land        It  appears  that  the  plaintifiF  in  this 

'^MuUi/ariouanesB,  case   has    reoovered   a    monef-deoroe 

Section  7  of  Aot  Vm  of   1859  does  •gaina*      Doorgapersad      C«iatte»ie^ 

not  bar  a  suit  :for  a  declaration  that  who    had  mortgaged  certain  property 

property  in  the  defendant's  possession  to  him.    After  obtaining  this  moaej- 

ia  Bobjecttothe  mortgagee's  lien,  on  the  decree,  he  appears  to  have   found  oat 

ground  that  ench  property  was  part  of  that    this    property    under    mortgage 

the  property  mortgaged,  and  was  not  was  in  the  hands  of   another  per8oa» 

included  in  a    previous    suit   against  named   Bepin   Behary  i  and,  in   1864» 

other  parties  for  other  portions  of  the  y^^  proceeded  against  that  other  person, 

property  mortgaged.  .^  ^^^  ^  onforoe  his  lien  upon  the 

Mr.  Soehfort  for  the  petitioner.  lands  which  that  person  had  pnrobased. 

The  judgment    of   the  Court   was     ^""^   ""^^"^   *  ^^'^  '^^"^   ^' 
deliirered  by  ^2)  See  Ante,  p.  41 1 . 

LoOH,  J.— We  think  that  there  are       (s)  2  B.  L.  R.,  A.  0.,  28a 


*  Application  for  admission  of  special  appeal  from  a  deoision  of  the  additional 
Judge  of  Nuddea,  dated  the  24th  January  1871,  affirming  a  deoree  of  the  Babor. 
dinate  Judge  of  that  distiiot^  dated  the  29th  Anguot  1870. 
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are  diatingnishable,   inasmuch  as  (Jie  defendants  songht  to  be       1375 
made  liable  in  the  second  suit  were  not  the  parties  against  whom  stud  Eham 
the  previous  suit  had  been  brought.  ^*^  dbbT'^' 

Mabombd 

The  following  jadgments  were  delivered  by  the  Fall  Bench :—         ^- 

Dasi. 

Couch,  €.J.    (Kemp  and   Ainslik,   JJ.,   concurring)    (after  haraicohun- 
reading  the  question  referred,  continued)  :— The  referring  order  ^'^  Ghosb 
points  oat  that  this  question  may  have  to  be  considered  with  Dikobundhoo 
reference  to  both  ss.  2  and  7  of  Act  VIII  of  1859,  but  for  the      ®^"- 

and   in  exooation    sold  the  property,  the  mortgaged  property  in  the  hands 

He  then    brought  »  suit  and  got  a  of  other  pnrohMeni  from  tlie  vendor, 

decree  againat  the  present  |defendant,  We  think,  therefore,  that  thia  objec- 

the  petitioner  before  na,   who  ia  alio  tion    raised    before    ua    against    the 

poxohaiar   of     aome    of     the     lands  jadgment    of    the    lower     Appellate 

mortgaged  to  the   plaintiff,  and   it  ia  Court  ia  not  good, 

here   now   pleaded  that  the    plaintiff  The  aeoond  plea  raiaed  ia  aa  to  the 

waa    boond,    when    he    brought  the  point   of    limitation;   and     here    the 

lormer    aoit   againat    Bepin    fiehary,  petitioner    fails  to   make   good     his 

to  have  inolnded  the  whole   of   the  ^^"^^    ^®  argues  that  the  plaintiff  ia 

property   aa   it    atood   when   it   waa  not  entitled  to  a  period  of  twelve  yeara 

mortgaged    to  him  by  Deorgaperaad  for  preferring  hia    auit,    but  only    to 

Chatteijee.  six  years. 

We  think  that  though  anoh  a  auit  ^  ^^^  however  ia  a  anil  for  en- 
might  have  been  heard,  >nd  not  been  ^"^^  "»  ^^""^  i"  ^^'  ^«  ^^  ^* 
diamiaaed  for  multifariouanesa.  yet  the  "^  "^^^  ^^^''^  ^^^  limiUtion  should 
1  •  x^»  .  A«.  *  /  i_  .  not  apply.  And  we  think  that  the  peti- 
phuntifl;  in  the  ooorae  he  took  m  .  .  .  .  ^. 
-  „  .  ^,  -_  u  1  .  X  tiener'a  eonnael  la  wrong  m  pleading- 
fouowmg   the   proper^  helo.^,ng   to  ^  ^^  jM^.^Z  I ^ion 

aia  debtor  upon  which  he  had  a   lien  i.    «j  «        ^l     ^  4,       t 

,      ,     ^         ^  ,  ahould  commence    from  the   date    of 

into  the  handa  nrat  of  one  parchaaer  .,         >  .  x.«      v^  -  ■       v.     a 

,  ,,  .  .  ^         .  the    plaintiff'a  obtainmg   hia   decree, 

and  then  of  another  acted  in  perfect  ,p.         _     -^  ..     .    .*.       ^^   .v««i^ 

*       .^      .X.     t  ^         »         ^  The  cause  of  action  in  thia  caae   ahould 

ooaformtty  with   law.    He    waa    not  -  i.      ^  *        ^t.     ^  t.^       .l-^u 

.        •  ^   ,  .  .     *     .,       •   .  o®  reckoned  from  the   date  on  which 

Donnd  to  fanog  one  sut  for  the  whole  .         ^    .,.  .,,  ,  ^        _^     . 

of  Oat  propwty  wMoh  wi-  1,.M   by    "»"  "**  *'*  **P«'*"° ««  f !  Pf  .  *' 
4i8»>wt  parti-  onder  •epu.te  tiO,    ?»•  ^"^  »  P»T"°f  "f  .''''  ''f"'?' 

deed*.    Ho  had  •  right  fint  to  brine  "«  *^*  ^^^  *"  '^'^  '**'  *^'  ''I'"" 

.      .         ,          J     •*     X.  dation  of  the  remainder  of  hia  debt, 

one   i^op^y   to  «I^   «.d,    tf     the  We  think  it  unneoe««y  to  refer  to 

prooeed.ofa.te  were  BoiHwent  to  meet  ^    ^,,y^  of  frwid,  to   which  the 

lu.  deH   farther  proceeding,  ngainet  ptader  for  the  petitioner  ho  referral. 

Ui0  debtor'a  property  in  the  hands  of  ^,      ,  4       n  x     n    ^     v 

_^  ,.  ,,   ,  •«"»«  V*    ^   ^^   j^^^^    Appellate   Oourt     haa 

osner  parties  would  be  unneoeaaarv :      .  .  ^  .,^  ^  ^.   1.    1 

Dut  if  the  proceeda  of  that  aale  were     ^^  ^.    .  xi,^  .„r.i:„.f ;«« 
«...       ....  .  Wa  reject  the  application* 

nob  auificient  to  liquidate  hia  debt,  he 

had  a  right  to  go  againat  the  rest  of 
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1876       present  it  will  be  oonvanient  to  treat  it  as  only  inTolying  the 
Syud  Emam  qaestion  under  the  first  of  these  sections ;  and  the  first  matter  for 
MoMTAzooD-  consideration  is  whether  proceedings  under  s.  .53  of   the  Begis- 
Mabombd  tration  Act  of  1866  are  to  be  deemed  a  suit. 
EucooMAB       The  petition  of  the  person  seeking  to  recover  on  a  speoiatlr 
£^*      registered  bond  dnly  verified  in  the   manner  required  by  law  for 
Haranchun  the  verification  of  plaints  is  to  be    filed  in  the    Comrt  whioh 
DSK  Geosx  ^onld  have  jurisdiction  to  try  a  regular  suit  on    the  obligation^. 
PmoBUNOBoo  and  that  Court  is  to  make  a  decree^  which  is  to  be  enforoed 
^^^^'^       under  the  provisions  for  the  enforcement  of  decrees  contained  in 
the  Code  of  Civil  Procedure. 

The  difference  between  this  proceeding  and  an  ordinary  suit 
in  which  judgment  is  confessed  is  that  in  the  first  the  confession^ 
instead  of  being  directly  notified  to  the  Court  after  a  suit  has 
been  commenced,  is  recorded  by  an  officer  specially  empowered 
by  law  to  record  it  in  anticipation  of  any  proceedings  in  Courts 
and  that  the  Court  is  specially  empowered  to  act  on  such  oonfea- 
sion  as  soon  as  it  is  laid  before  it. 

Special  registration  was  first  introdnced  by  Act  XYI  of  1864  ; 
the  language  of  s,  52  of  that  Act  differs  materially  from  the 
language  of  the  later  Act,  and  it  may  be  doubted  whether  a  pro- 
ceeding, under  s.  52  of  Act  XYI  of  ISGl^  could  be  held  to  be  a 
suit.  Under  that  section  the  obligation  was  to  be  enforced ''  with- 
out a  suit,''  and  there  was  no  provision  for  making  a  formal 
decree— the  obligation  was  to  be  enforced  ''  as  a  decree  in  a 
suit/'  bnt.  subject  to  any  provisions  contained  in  any  ^law  for  the 
time  being  in  force  in  relation  to  the  enforcement  without  a  suit 
of  bonds  or  other  obligations  for  the  payment  of  money  registered 
nnder  s.  51.  The  change  of  expression  must  be  taken  to  have  been 
adopted  advisedly,  and  that  change  supports  the  opinion  that  pro- 
ceedings under  s.  58  of  Act  XX  of  1866  are  in  the  natnre  of  a  suit* 
The  fact  that  only  certain  portions  of  the  Code  of  Civil  Procedure 
apply-  to  proceedings  nnder  the  Begistration  Aot — see  Qaur 
Mohan  Das  v.  Bamrt^  Maxoomdar  (1)— is  not  material ;  for  the 
substitution  of  a  special  procedure  up  to  a  decree  for  the  ordi- 
nary  procedure  prescribed  in  the  Code  does  not  alter  the  nature 

(1)  1  B.  L.  K,  A.  a,  42. 
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of  th«  tranaaction,  whioh  is,  as  in  all  ordinary  suits,  a  prayer  to       ^^^5 


a  oompetenir  Court  by  a  person  having  a  claim  against  another  btuo  Euam 
to  enforce  that  claim  by  the  exercise  of  the  anthoifity  of  the  ™^^' 
Court,  The  claim  to  the  money  secured  by  the  bond,  and  the  Mahombd 
following  up  of  that  claim  by  application  to  a  Court,  is  a  suit  of  iujcoomae 
a  crivil  nature  within  the  meaning  of  s.  1  of  the  Code  of  Civil-  Dam. 
Procedure^  independently  of  any  peculiarities  in  the  mode  of  harahohvn 
prosecuting  it. 


In  considering  the  nature  of  proceeding's  under  s.  5  3  of  Act 
XX  of  1866j  we  must  look  at  the  nature  of  the  remedy  obtain* 
able  thereunder^  and  for  this  purpose  it  is  necessary  to  examine 
the  effect  of  decrees  for  realisation  of  debts  made  in  ordinary  l 
suits.  A  decree  under  s.  53  is  at  least  equivalent  to  a  money-  I 
decree  in  on  ordinary  suit,  and  an  examination  it  seems  to  u  s  f 
that  there  is  no  substantial  difference  between  the  effect  of  au 
ordinary  money-decree  on  a  mortgagC'^bond,  and  a  decree  on  the 
same  bond  for  recovery  of  the  money  due  by  sale  of  the  mort- 
gaged property.  So  that  whether  a  decree  for  the  money  be 
made  under  s.  5*4$  or  in  a  regular  suit,  the  remedy  of  the  mort- 
gagee is  the  same.  When  a  creditor  under  a  bond  by  which 
property  is  mortgaged  takes  k  money-decree  and  proceeds  to 
attack  and  sell  the  mortgaged  property,  he  thereby  transfers  to 
the  purchaser  the  benefit  of  his  own  lien  and  the  right  of 
redemption  of  his  debtor,  and  if  there  be  no  third  party  interested 
in  the  propertyi  it  becomes  vested  absolutely  in  the  purchaser. 

If  the  si^e  be  under  a  decree  for  sale^  it  can  do  no  more  than 
this.  There  is^  we  think^  no  warrant  for  holding  that^  when  a 
sale  is  under  a  decree  for  sale^  it  conveys  the  rights  of  both 
creditor  and  debtor ;  but  that  when  it  is  in  execution  of  a  simple 
money-decree  only,  the  rights  of  the  debtor  pass  and  the  creditor 
retains  his  lien.  The  object  of  a  sale  of  mortgaged  property  in 
execution  of  a  decree  is  not  to  transfer  the  debt  from  the  debtor 
to  the  purchaser  of  the  mortgaged  property^  but  to  obtain 
satisfaction  out  of  the  security.  Thus,  whether  the  decree  do  or 
do  not  direct  the  sale  of  the  mortgaged  property^  the  mortgagee^ 
when  he  puts  that  property  up  for  sale,  sells  the  entire  interest 
that  he  and  the  mortgagor  could  jointly  sell. 

It  cannot  be  rightly  contended  that  the  mere  taking  of  a 
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1875     H  money-decroe  extin^ishes  the  creditor'a  lien.     There  is  a  caM 
STUDBMiMlof  aawruth  Sing  r.  Bhemuck  Sahoo   (1),  which  seems  to   go  ^ 

MoKTAZOOD-f 

M  AHOM.D        (1)   More   Ur.  Judice  Kemp  and       po«ifcion  of    the   partiw.    It   appeww 
MAHOM.D  /^^    ^^^  ^^^^  ^^^    ^^^^    g^^^    ^^    ^^^^  ,^^ 

Eajcooma*  „-    ,«,.  n        A.iflAO  Febrwty   1865,     borrowed   ft   oeit^ 

Da«.      .  ^**  »8** ^•^•^•'^ ^^-  .am  onm marlgi«e  bond  fiem  Idiwee 

SA.WBUTH  SING  ahd  awothib  (Dl  gingji  ^a  Knakoo  Singln    ft  saa  wm 

"^^QH^r'    "NDAifTB)  V.  BHBKNUCK  SAHOO  j,,.^j,^  ^p^„  ^^  mortgage  bond  by 

^"^^  AKD  OTHiM  (Plaihtiffs).*  the  mortgagees  oq  tho  ISth  of  NoTem. 

DzMOBDMDHOO       Mortgaged i  Li«»— lfoney-I>wre«.  ber  1865|  who  obtained  a  simple  money- 

BoiB.                                    V      u*         .i  .i^^u  decree,    and    neithmr    MktA   for   nor 

Amortgagee  who  obtams  ft  .^^  ^^^^     ^^^     the 

moneT-docreettpoiiaboiiaDy  wmonpro-  ^       .     i-.vi*   ♦a  1ia   mM 

wrt7i8  mortgaged  tohimae  a ooUateral  mortgage  property  liable   ^  ^   ^ 

eeourity,  does  not  retain  his  lien  on  the  in   satisf  action    of    their   bond.     Xha 

property  mortgaged  after  it  h«s  passed  pp^g^iit  defendants    bonght  the  shaie 

into  the  hands  of  third  persons.  ^^   Ghmesh  Bahoo   in  the  famUy  pro- 

Mr.  B.   T,  Allan  and   Baboo  Eoop-  perty  on   the   14th   September   1867. 

na<iiifln«rjs«  for  the  appellants.  Whilst  the  pfooeedings  in  the  case  of 

Baboo  .00^.  i>«.  iMe ,««« «.  ;;^J2^^^  ?nia*£ 

Poa^^U.  dispnted    property    to    the     plaintiff 

Thi  judgment   of    the    Court  was     ^^^^^^j^  ^  ^^  31,^  January  1866. 
delivered  by  Now,  it  appeftrs  to  ns  thftt  at  thedsto 

KsMP,    J.— These    cases     were    re    of  this  sale  Uie  property  of  Gunesh 
manded   by    this   Court  on  the  14th    was  yirtnally   nnturdened ;   no   doubt 
April   1869,  with   direotions     to    the    there  had  been  upon  it  originally  ft 
Bubordinate  Judge  to  decide  upon   the    mortgoge  lien  in  favor  of  Ishurse  ftnd 
l^onsySissof thedeedof  sale  proffered    Nunkoo  Singh;   but   thftt  lieo.  If  H 
by  the   plaintiff.    The   reply    of    the    were  not  altogether  dona  ftwfty  with,  • 
Subordinate  Judge  is  now  before  the'    was   at  all     events    rendered    infme- 
Court  in  the  shape  of  a  report  under    tuous  by  the  proceedings  of  the  mort- 
8.  364  of  &e  Code  of  Civil  Procedure,    g«gees  in  1866,  before'the  date  of  tha 
«nd  the  result  of  the  enquiry  by  the    sale  to  Bheennok,  when,  they  ohoee  to 
Subordinate  Judge  is     that  the  deed    waive  the  right  of  seUing  tha  property 
t)f  sale   under     which    the     plamtiff    pledged  in  ^sacisfaotion  of  their   mort- 
t)laims  is  a  frond  Jid$  transaction.    The '  gage  bond,  and  to    receive  instead    ft 
eeoond  point  taken  in  special  appeal  is    simple    money-decree.     It    was    oon- 
ihat  the  parohaser  of  the  decree  which    tended  by  Hr.  Allan  for  tha  spedftL 
had  been  obtained  by ,  the  mortgagee    appellant   thftt    the     purchaser   of    ft 
Ishuree  Singh  against  Gunesh  Sahooi    money-decree  of  this     description  still 
Still  retains  a  lien  over  the  property    retains  the  lien,    which    the  original 
pledged  in  the  mortgftge  bond.  mortgagee    had    over    the    property^ 

With   regard   to   this   objection,    it    inasmucluas  he  bonght  the  rights  of 
may   be  as    well  to  state  shortly  the    these  mortgagees,  and  these  mortgagaoa 

*  Special  Appeal,  Nos.  1620,   1621  of  1868,  against  a  decree  of  the   principal 
Sudder  Ameen  of  ZiUa  Sarun,  dated  the  Uth  March  1868,  affirming  ft  decree  of 
the  Munsit  of  Forsa,  dated  the  29tb  AprU  1867. 
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to  this  length ;  see  the  pasaafife  beginning  ''  now  it  appears  to       ^^^^ 
us,"  bat  these  words  are  qualified  by  a  passage  further  on,  "  we  syud  biT^ 
do  not  say,'*  Ac. ;  and  the  case  of  Ramchum  Lai  v,  Koondun  Momtaz^oo- 

Xoamo^ee  (1)  is  directly  the  other  way.    If  then  the  lien  be  not       i>bbn 

Hahoiod 
o^nld  hare  broaght  a  suit  irrwpeotive    has  nerer  sned    to   have  it   declared  v. 

«)»  their    mbney-deoree   to  have   that    that  the  property  was  liable  to  be  add   ^^^<x^^a 
decree   satisfied  out   of   the  property    in  satisfaction  of  the  mortgage  debt.         J^ 
pledged  in  tfe  bond  ;  and  in   support    It  we^s  too  moob  to  say  that  a  party,  HiaAKCHUH- 
of  this   contention,    we    have     been    ^^^  *^^"»  obtained  a  money-decree  dxb  Qboss 

.   .  J    .  .       .    XL  .    for    a  mortgage  debt,   has    still    the  «. 

referred  to  a  decision  m  the  case  of  p^wer  to  sne  ti  haye  that  decree  satis- Dwobi^n^WI 
Frahlad  Misser  v.  Udit  Karayan  ^^  ^^  declaring  that  the  mortgaged  ^o*"' 
Bingh  (a).  With  r^ard  to  this  property  is  liable  to  sale^  can  keep 
precedent^  it  Is  enough  to  say  that  in  that  right  hanging  over  his  judgment* 
that  case  the  decree  was  obtained  upon  debtor  for  an  indefinite  period  of  time  • 
a  mortgage  bond,  and  that  it  ordered  »nd,  if  he  does  not  choose  to  exercise 
the  mortgaged  property  to  be  sold  in  ^hat  right  himself,  can  sell  that  right 
satisfaction  of  the  mortage  debt.  to   another   a  year  afterwards.     But 

.      ^,.  xL     ^  aoweyer  this  may  be,  m    the  present 

In  tWs  case  the  decree  was  a  ^  ^^  attempt  has  oyer  been  mada 
mmple  tmoney-decree,  and  therefore  ^  ^^^  ^^  ^  ^^^^  ^  ^^  ^^^ 
the  precedent  qouted  is  in  no  way  ^^  ^^  ^^  ,,p^^  appellant's 
in  point.  On  the  contrary,  it  appears  pleader  does  not  therefore  arise.  It 
to  us  that  the  principle  laid  down  by  appears  tons,  therefore,  that  this  special 
the  Full  Bench  in  the  case  of  OupC  ftppeal  must  be  dismissed  with  costs. 
imih  Singh  y.  Qheo  Bahay  Sing  (6) 
applies   to   the    matter   now    before       ^  ^^J^^^^r   ^^f^P^ear  and  Mr. 

vs.    In  that  decision  it  is  laid    down 

that  a    party  to  whom  a   property  is  The  12th  May  1869. 

pledged    for   a   debt,   if   he   contents  bAMCHURN  LALL    (Plaintiff)    v. 

himself    with    a  simple  money-decree  SOONDUN  KOOM  AREE  and  anotbeb 

against  his  debtor,  cannot  execute  his  (Defendants).* 

decree  ^r^  the  property  pledged  to  j^^^   ^^^  Lien-M^y.J)^^ 

the   prejnd,oe   o«  a  «.b«Kiue.t   hcn&  KitOandi^Fcrm  oj  Decree. 

fide    purchaser.    He   may  enforce  his 

lien   by  sepamte  action    against    the  _^  k"tbandj,  or  arrangement  to  pay 

._     .      t    . ,  ^          .  ,  by  mstalments  the  amonnt  of  a  deoree 

party   m    possession   of    the  property  /.  .     ,              »     j    ,          ^  ^    ^ 

.  ,     ,      ...          ,    .     V  obtained  upon  a  bond,  does  not  offleot  an 

pledged     to    him;     but    he     cannot  extinction  of  the  original  debt  or  the 

eseeute  his  money-decree  against  the  mortgagee's  lien  upon  property  mort. 

property  in    the  hands  of   the  subse-  gaged  to  him  by  the  bond. 

quent  purchaser.    We  do  not  say  that  jjy  deed  of    conditional  sale,  dated 

snob  a  remedy  does 'not  exist  to  the  January  1863,   the   second    defendant 

special  appellant  in  this  case,  but  it  ^is  Rampersad   sold    certain    immoveable 

qnito  clear  that,  up  to  this  time,  he  has  property  to  the  plaintiff,  who  foreclosed 

made  no  endeayonr    to  follow   it,  and  in  February  1866,  and  then  brought  the 

(a)  1  B.  L.  B.,  A.  C,  197.  W  B.  L.  B.,  Sup.  Vol.,  72. 

*  Special  Appeal,  No.  2126  of  1868,  against  a  decree  of  the  Judge  of  Zilla 
Bhaugnlpore,  datod  the  6th  May  1868,  affirming  a  decree  of  the  Subordinate 
Judge  of  that  distript,  dated  the  l4th  May  1866. 
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1875        extinguished  by  taking  a  money-decree^  and  if  it  continne  an 
Bydd  Emam    incident  of  the  debt  when  it  passes  from  a  contract-debt  into   a 

MOMTAZOOD- 

^BfABouEO      present  suit  for  poeseBsioi:.    He   was  Baboo   Kali    Mohm    Dobs  for  tin 

V,           oppOMd   by   the  defendant   Roondun  respondents. 

BiJCooMAB    Koomaree,  who  olaimed  to  hftve  a  lien  T^®     following     judgipentB     ww 

^^-       on   the  property  by  ▼irtue  of  a  mort-  delivered:— 

Haranchujt.  ms^  ^*®d  the  S6th  Kartik  1269   (9th  Phuab,   J.—I   thiok  «iat  both  the 

DFB  GuoBB    19'oTember     1852).    It  appeared   that  lower  Ooorta   are  right  in   the    view 

^'          default   having   been   made  by  Bam-  tb^  have   taken  as    to   the   lien   of 

'*^Bow°"*^P^^"^  ^  payment  of  her  mortgage*  Koondun  Koomaree:    On  the  17th  of 

debt»  KooDdun  Koomazee  instituted  a  July  1863  it  is  certain  that  this  lady 

suit,  and  on  the  16th  September  1861,  ^^    ^  ,jgi^t  of  recourse   to  the    pro* 

obtained  a  simple  money-decree  against  p^^  in  question  for  the   purpose  of 

him,  in  execution  of  which  the  plaintiff  realizing  her  debt.    At  the  same  time 

alleged  that  some,  if  not  all,  of  the  ^^^^  y^g^  ^  decree  against  Eampersad 

mortgaged  properties  had   been  sold,  for  the   same  debt   which  she    could 

However,  the  decree  appeared  to  have  nMafy  by  attachment  and  sale  of  any 

been  never  fully  satisfied,  for  on  the  ^ther  property  belonging  to  him.    On 

nh  July  1863,  a  kistabandl  was  entered  ^^^^   ^^y    ^^   entered    into  a  kist- 

into  between  Koondun  Koomaree  and  j^^^   ^j^h    her  judgment-debtor,  by 

Eampersad,    whereby    the    latter    in  ^^^y^    probably  she  deprived  herself 

addition    to   the    properties     already  ^f  the  right  of  execution  of  the   money 

mortgaged    to    Koondun      Koomaree.  decree   against     Eampersad,    t«s^,     in 

pledged  certain  other  properties  ^also  consideration  of  the  other  properties 

comprised    in   the   plaintiff's,  deed  of  ^i^^^   by  the    terms   of   the  kist- 

conditional    sale)    as  security  for  the  j^^i,    she   gave   up    her     right    to 

amount  of  the  decree.    Koondun  Koo-  attach    aud  sell  in  execution    of  that 

maree   now    claimed  a  lien    for    the  ^^^    ^^^   ^^p^^^   ^j    Eampersad 

original  debt    on   all   the   properties  ^^^^    ^    ^^^^    ^    ^^j^    ^   , 

included  in  the  kistbandi.    The  plain-  v  i  j    ^ 

tiff,  on  the  other  hand,  contended  that  ,^     *     , 

not  only  did  the  kistbandi  amount  to  ^  ^*  .        ^\  ^^    *^*!  /^«  k^' 

/  ,.        .  ^       ,        «.              ,  bandi   was  not  only    a  satisfacticn   of 

a  satisfaction  of  Koondun  Koomaree's  xu^    ^    .       •     xv             t    v         •    ^ 

the   decree   in   the  way  I   have   just 

decree    of  the    16th   September  1861,  ^.       ,    ,    ^     ,        «    .  ^ 

1.  ^   XV  i.    •<     1           X-       .  V  J     XI.  mentioned,  but  ahio  effected   an   ex- 

but  that   lb    uso    extinguished     the    ,.    ..  .  ^,         

.....  tinction    of  the  original  debt,  and  so 

^Sa^  «^    *  .            ,  *P^^  /*^*^  ^^^   *^*y    ^i*^    Koondun 

The   Subordinate    Judge    held  that  Koomaree's  lien. 

Koondun  Koomaree  had  a  lien  on  the  i  do  not  think  this  is  so.    I  think 

properties    originally    mortgaged,    but  x^      -  ,.     ^       *         .       .              ^ 

*^  /      .,          \      ^     X,       ,   ,   ^.  V  ^^  "«^*  of  recourse  to  the^iroperty 

not  on  those  subsequently  pledged  by  ,  ^    °           ,     ,      ,     -  ^     .,    ,«.! 

the  kistbandi.                   ^  ^     ^       ^  pledged  by   the  bond  of  Kartik  12W 

The  Subordinate    Judge's    decision  (^^^  November  1852)  was  not  affected 

beiDg  affirmed  by  tiie  Judge  on  appeal,  ^^  ^"^  ^^''^  ^^  September  1861,  and 

the  [plaintiff  preferred    the    present  ^^  ^^^  ^^^  ^  *^8  ^^^'^  «^^^f^  "P 

appeal  to  the  High  Court.  ber  rights  under   that  decree.    If  this 

Baboos  D^ondro  Narain  Bose  and  be  so,  nothing  has  occurred  since  July 

Kali  KiaJwh  Qen  for  the  appelUnts,  ^863  to  affect  the  lien. 
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udgment-debt,— See    Syud  Nadir   Hossein   v.  Pearoo  Thomlr       ^>^S 
Jdarinee  {1),  {post,  p.  432;)  as  the    creditor  cannot   sell    the  StudEhax 

MoMTAZOOD- 

The   fowcloBure   of   February   1865  B.   Jackson,   J.—I    also  tbink  that  j^homkd 

cannot   put   the   plaintiff  in  a  better  the  decree  of  this  Gonr  t  should   pass  v, 

position  as  tb  this   lien  than  he  was  in  ^^g   ^^^  at&Mi    by    Phear,  J.    I  also  BaJOoomab 

January     1863   when    he    took     the  think     that     the     lien     of    Koondun  ^^ 

o(mditional  siie,  and  at  that  time  an-  Eoomaree  on   the  property  subsisted  HA;tAKCffnK« 

doubtediy  the  property  which  he  bought  notwithstanding  that  she  had  obtained  DBBGaosB 

was  subject  to   Koondun  Koomaree's  ^niy  ^    money-decree,    and  notwith- j^jj^^b^'^^^^ 

lion  and  hop  right  to  realise  her  boud  standing  that  in  place   of  that  money.  Boat. 

debt  out  of  it.  decree  she  had  accepted  an   Instalmest 

It  appears   to    me,   therefore,    that  bond.      In   this   suif,     therefore,     in 

this  lady's  Uen  still  subsists,    and   the  ^^^^  ^^^   h&B^nt  forward  her  lien, 

1  •  4.:«   V—    «^   ^^x.4.  4.^  ^.^o<i»a.:»».    she  is  entitled  to  a  declaration    of   the 
plaintifl   has    no   right  to  possession* 

, .    ^  ^    ^,    .   ,.  validity   of   that   lien    as  against  the 

except  possession  subject  to  that  uen*  ,  .  ^.1.     . ...     ^  .  -- 

,,        \,         ,.v^i  I.  jv  plamtiff*8   title    to    possession.      The 

I  have  been  slightly    embarrassed    by  '^ 

the  actual  form  of  the  decrees  of  the  P^ntirs  decree   therefore  should   be 

lower  CourU.    It  appears  to  me  that  ^^  possession  of  the   property    snb]ect 

they   might   have   been   8implieiter  m  to  this  lien.                                                         * 

the  shape   of   decrees    for    possession  rpj^^  respondents  will  get  their  costs 

subject     to    the     lien  *  of     Koondun  f^^^^  t^o  appellant. 

Koomaree.    Bat  1    am  told    that   the 

form  which  they  have  actually   taken  (i)  Before  Mr.  Jmti^  Kmp  and  Mr, 

is  due  to  the  cironmstance  that  some^  Jftttiee  Pontifex, 

if  not   all  of    the   property,   subject  to 

Koondun    Koomaree's   lien,    has   beeu  jtj^^  £8^*  February  1878. 

sold   in   execution   of   the    decree  of 

1861,  and  that  consequently   that  pro-  ^jj^^  NADIR  HOSSBIN  rows  of  thb 

perty  is  no  longer  in  the  hands  of  any  ^^g^^j^)  ^,  PEAROO  TBOVIL- 

of  the     defendants.      However    this  DARINBE  (Plawtiiw;.* 

may   be;    I  think  the  decree  of  the 

lower  Court  should  bo  modified  so  as  q^^j^^      JEtcecuiion  off  Proceedings-^ 

to  make  it  a  decree  for  possession  of  Miynty^iecret^MortgagBe's        lAevr-- 

so  much  of  the  land  as  may  be  in  the  Assignment    qf   JudgrMia^deht—QaU 

possession  of   the  defendants,  subject  ^^  Property  on  which  there  is  a  Lien 

only  to-the  lien  of  Koondun  KeomAree,  _^^^  ^y  ^^  j^g^^  ^   20^Act  VIII 

Although  I   think    that    the   decree  ^  jgg^  ^^  270. 
of  the   lower    Appellate  Cburt  should 

be  thus  modified,    the   amendment   is  The  striking  off  of  an  execution-pro- 

Bot  material  as   between    the    parties,  oeeding  affects  only  the  files  of  the  Court 

and  I  think   that  the    appellant  must  and  the  application  for  sale,,  and  does  not 

..            -       *  1.1.               j>  A-  3*  interfere  with  the   continuance  of  any 

pay   the  costs  of  the  respondents  in  attachment  under  the  decree  which  is 

this  appeal.  executed. 

*  Regular  Appeal,  No.  240  of  1871,  against  a  decree  of  a  Subordinate  Judge  o£ 
Zill  a  Dinagepore,  dated  Uw  80th  June  1871. 
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1876       property  and  f  etain  the  lien,  it  muBt  continue  in  ezistencd  80  for 
Btud  Emam  as  tnaj  be  necessary  for  the  protection  of  the  pnrchaaer.    An 

Dum 

y.  A  simple  deorroe  for  moMy  Inpon  a  Mahomed  Ali  Beg  borrowed   Bf.  8,000 

BAJ000M4B    "^"^^  ^la^^'"'^  immoveable  property  ie  fc^m  the  Mohnnt  Ramdai<<]ee  ;    and 

Djm.        Mortgaged,  oames   with  it  a  lien  upon  ,^_,,  ..    ^^^ ,      .  ^«;.i«J  iw»A 

"  the  property  mortgaged,  and  that  lien  »«"««  *»»•  same  by  a  regwlered  boDtt 

Hakakchvk  oontinnee  as  an  incident  to  the  debt  when  of  that  ^te,   under    whio^  ISd    annaa 

DBBGaoiB  I'^P'^es  from  a  contract-debt  into  a  giyy^   of   Fergnnna   Foltapore    in  the 

judgment-debt,  and  itoontinnes   when  ^  „    .      ^      -  -mr  ^a  i.  i.       *v 

nM«™nw«D"0h   jndgment^ebt    ia    subaequently  Collectorate  of  Maldah  was   hypotbe- 

"*gSJj;j*"~aatfgnedtoapnrobaeer.  cated.    On  the  2nd  of  March  1864,the 

An  4ttM)hmentander  a  money-decree  Mohunt   filed   a   plaint  againat  Mirxa 

cm  a  mortgage  bond  and  a  mortgage  b'en  Mahomed  in  the  Gonrt  of  the  Principal 

cannot  co-exist  senarately  in  the  pro.  gndder  Ameen  of    Moorahedabad,    Bad 

porty  hypothecated,  and anoh  an  attach-  ,  ..,•,*•    -..^_x  ^  av 

m«nt  mnst  be  treated  when  existing  as  therem   staled   that  he  mstitnted  tbe 

an  attachment  for   enforcing  the  Sen.  snit  for  the    recovery  of   Rs.  11|^50-14 

^?? -^  ^IT**^  "~*^^i  *^  ^""Vi^^ -'  from    the    mortgaged     property    and 
aold  m  execution  of  a  decree  while  it  is  ,  *^,  f         i  ,       \-^i.i 

imder  attachment  under  the  decree  np«  from  other  moreable   and  immovieaWe 

on  the  mortgage  bond,  the  b'en  existing  properties,  as  well  as  from  the   defend* 

upon  the  property  is  transferred    from  ^     Mirza  Mahomed,    by  his    anBwop. 

the  property  to  the  purchasO-Tuoneys,  _  ^.,     .    .     .,  \«i^      ^    ..x  a 

and  thweapon   the  property  becomes  fil«l  «>«  «*^  <>«  ^P"l  ^^^*  ndmitUd 

tbenOeforth  disdhargtHl  from  the  lien.  If  the  amount  of  the  claim,  but  begged  for 

after  the  rejection  of  B  claim  preferred  ^^^^    xhis  was   refused  by  the   Prm- 

l?eU:n!^;^at:nifrb4'Srn;^  cipd  Sudd^r  Ameeu  of   Moo»l.ed^. 

der  8.  270  of  Act  VIII  of  1859  to  enforce  who,  by  his  decree   dated  the  14^1  oC 

the  lien,  that  lien  is  lost,  and  the  decree  j^^^^i  1354^  ordered   *«  thiit  the  suit  be 
becomes  thenceforth    a    mere    money.       *^  ,   .    .   -t.       1  •  i»ir 

decree  discharged  from  any  incidental  decreed,  and  that  the   plaintiff  recover 

lien.  from  the  defendant  the  amount  of  the 

1    .^     X   x^        J  V  oA  claim  with  intereift.*' 

In  order  to  keep  a  decree  alive,  8»  20 

of  Act  XIY  of  1859  does    not   require        It   has    been   contended    that  this 

more  ihan  than  some  actual  proceeding  ^^^^   ^^   ^   ^^^  money-decree  to 
Bhould  be  taken,  which,   if  successful,       ^.  ^    ^^  ^  ,.      /. .     ^      • 

would  result  in  the  discharge  or  partial  which   the   mortgage   lien  did  not  and 

disohaigeof  thejadgment-debt.  Tbeiffo-  could   not   attach,    inasmuch     aal  the 

oeeding  need  not  be  by  a  person  legally  Moorshedabad   Court   had  nojorisdic* 

and  rightfully  entitled  to  the  decree.  ^  ^  ^^^  ^^  ^^^  ,^  ^   ^^^^ 

The    AdvoeaU^General.     offg.    fMr.  lectorate  of  Maldah, 
PW)     (with     him     Baboo     Bh^banee       On  the  4th  of  May  1864,  the  tfohnnt 

CAttm  Dtttt) 'or  the  appellant.  applied  under  s.  286  of   Act   VIII   <rf 

1859  for   a   certificate   for   executing 

Mr.    Waodroffe    (with   him    Babooe  the  decree  in  the  Civil   Court  of  Zilla 

i8«'6sna^A  i^>8f  and  Bhuggolbutty    ChMm  Dinagepore  within  the   jurisdiction   of 

€fho80)  for  the  respondent.  which   Maldah   was   situate.    On  the 

20th   of   May   1864,   a  oertiBcate  was 

The  judgment    of   the    Court   wfti  ordered  to  be  forwarded  to  the    Judge 

delivered  by  of   that   zilla,    and   on   tbe    10th   of 

June  1864,  the  Mohnnt  petitioned  the 

PoirrxTBx,  J.— On   tho  28th  Aghran  Principal   Bttdder  Ameen  of  Dflttage- 

1268   (12th  Deoembcr    1861),  Minn  por^  statii^    thBt  ha  bBd   oanoa&i 
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order  for  sale  cftnnot  conclade  persona  tiot  parties  to  the  snit,  and       ^^^ 
without  such  order,  in  the  absence  of  any  third  party  interested   StudBmah 

MOHTAZOOD- 
niBBN 

edtbo    decree,    and    praying  that   tbe        In    Fftlgon  1271    (February,    March     Mahombo 

amonnii   decreed   with    costs    and   in-  1866),  the    Mohant   had    entered    into    vj^jr^^ 

AreBt  Slight  be  ordered  to  be   realized  *     contract      for     the     sale  of     tbe        Dass. 

by  sale   at  amotion  of   the    right    and  ^^^^     ^^     t^e      14th  of    April  186*         —— 

interest  of  the   judgment-debtor  in  tbe  ^     ^^^    HosBein^    but    the    Mohunt  Haxanchum- 

zemindari.    Under    the  proceedings  in  refusing  to  complete,     Meer      Hossein        '\,  *^^ 

execution,     not  only  the      15i   annag  instituted  a  suit   for  specified  perform-  DntoBtnnmoo 

share     of  Pergunna     Pultapore,      but  ^^^'^    ^  *^«  Court  of     the     Principal 

also  another  property  called    Pergunna  Sudder  Ameen  of  Moorshedabad,    who, 

Bansdaub,     had  been    attached     and  ^^^   *^®   23rd  of   December  1866,    con- 

directed  to  be  sold.    Mirza  Mahomed  finn«d  the  purchase  by  Meer    HosAoin* 

on   the    9th    of    September  )  864,  peti-  ^°     the  meantime  and     before     such 

iioned  that  Pei^nna  Bansdaub.  should  contract     had      been     completed,  and 

bd  released  from  attachment  and  sale  during  the  pendency  of  the     suit     for 

omthsgronad  thathe  held  it  as  trustee  speoifio   performance,  the  151  annas  of 

nnder   a  ttfaaiainama    dated   th6    lat  Pultapore,  had  been    sold  on  the    29th 

Baisakh    1266  {Idth  April  1859).    This  April     1865      in  execution  of      Eoran 

tMfurtTiama   ft    will    be   necessary   to  Bibee's  decree,  and  had  been  purchased 

dii^t   our    att^Eition  to  presently ;  but  ^   ^^   name  ot    Eorshed    Begum,    a 

in  passing,  it  may  be  well  to  notice  that  ^^^   telative  of  Mirza    Mahomed,  and 

it  was  produced  and  reliednpbn  as  early  ftcoor<^g  to  the     appellant  with     the 

as  the    9th   September  1864  as  k   sub-  ^^tist   funds    held   ndder   the   waMat' 

aSsting  instmment  of  trust  nnder  which  ft<>^ma  ;    but    according   to  the  respoo. 

the     judgmeab'debtor     was     trustee*  ^^^^   ^^^^  ^®  money  of   Mirza  Maho- 

On  the  13th     of     September  1864,    an  med  himself. 

order   was  made  on  Mirza  Mahomed's        It    would    seem  thkt,    on  the  appli- 

pe<*tion     Bloppihg     the  auction-sale ;  cation  of    the  Mohunt  or  Meer  Hossein, 

bnt  on    th6    13th  of    December   1864,  H  was  at  first    ordered  that  the   sale- 

the    Mohunt  preferred  a  petition   sug-  moneys  should   remain    un^r   attach. 

gesting    that  tbe  sale     of     Bansdaub  mentonthe   ground  that  the   property 

might  stand  over,  but  praying  that  the  had  been  first^ttaohed  by  the  Mohunt ; 

sale  of   the   15|  annas  share  of    Pnlta-  Ibnt   upon   application  by  Poran  Bibee 

pence  Biight  be   proceeded   with ;   and  to   release    such   attachment    oti   the 

by    anc«^e^   of  the   same    date,  the  allegation  that   the    execntion  case    of 

anction-iale   of  Pultapore  was  directed  the  Mohunt  had  been    struck    off,  the 

to  take     plaee.    In    this     order  it 'is  nie-moneys  were  released  from  attach- 

Stated  that     the  whole  15|  annas     of  ment.    The     execution     case  of     tbe 

Polt^poi*  had  be«i     attached,  and  that  Mohmit  had  in  fact  beea   stack  off 

it  was  mmecessarytoalfetach  it  again,  after  the  sale  under  Poran's  execution, 

Thedate  fixed   for  sale  was  the  4th  of  ^  the  4th  of  May  1865,   by  older  of 

May     1866.    Subseqaei>tly     to     each  ^     j^^^^     ^^^^     ^^^„    ^ 

attachment,  the  property  was  attached  Dingg^pore,   because   the  fees  of   the 

by   Poran  Bibee,  a  judgment-creditor  peon  for   promnlgation  of  aaotioo-sale 

of  Mirza  Mahomed»  under  a  decree  of  had  not  been  paid.    But  saeh   skrikiDg 

^^^*  off  woiad  only  affect  tha  fitea  of  tbo 
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1875       Jq  the  property,  a  complete  title  passes  by  the  sale  in  ezeoution 
>-Tvo  EM*T  o'  *^»  money-decree. 

MolCTAZOOU« 

DKKN  Gonrt  and  the  application  for  sale,  the  1st  of  Jalj  1S65,  held  that,  is 
Mahomed  ^^^  would  not  interfere  with  the  oonseqnenoe  of  the  ezecntion  ca«« 
Hajcookab    continaanoe  of  the  attachment.  haying  heen  strnok  off,  the  attachment 

DAM.  On     the     12th     tfnne  1865,     Meer   by     the  Hohont  was     anirolled,     and 

'         floeeein      applied     by     petition     to    therefore  rejected  the  petition.    Against 
DIB  GHosf*  *^®      Principal     Sndder     Ameen     of   gnch  r^ection   Meer   Howein  appealed 
V,  Moorshedabad,  stating   that  the    eze^    to  the  Jndge  of     Dinagepore,  who,  on 

.PlxoBUMDBoo  oation  case  of  the  Hohont  had  been  the  9th  of  Deoember  1865^  dismissed 
^^''^  strock  off,  becaoso  daring  the  pendency  the  appeal  on  the  gronnd  that  he  had 
of  the  specific  performance  snit,  no  jnrisdictioB^  as  no  appeal  oonld  lie* 
the  Mohnnt  had  been  enjoined  from  xhe  reenlt  was  that  the  sale-moneys 
carrying  it  into  effect,  and  asking  that  ^^  ^^  ^nt  to  Pnran  Bibee.  Daring. 
the  sale-money  mig^t  be  retained  until  ^^  proceedings  the  speoifio  perform- 
the  specific  perfermance  suit  was  dis-  «,oe  snit  between  Meer  Hosseio 
posed  of,  insisting  that  the  first  and  the  Mehnnt  remained  nnds* 
attachment  being  under  the  Hohunt'a  cided,  and  it  is  one  of  the  points  to 
decree,  that  decree  must  have  prio-  ^  determined  in  this  appeal,  whethe>^ 
rity-andbe  satisfied  out  of  the  sale,  ^j^^  proceeding,  by  Meer  Hos«iin, 
money.  The  Principal.  Sndder  Ameen  ^^^  only  entitled  by  ooutraot  to  the 
of  Moorshedabad  on  the  same  day,  after  decree  of  the  Uth  April  1864,  were 
stating  that  the  objection  could  not  sufficient  to  keep  snob  decree  alive 
be  made  in  that  Gonrt,  but  mast  be  under  s.  20,  Act  XIV  of  1859. 
preferred  in  the  Gonrt  which  made  The  respondents  having  obtained 
the  sale^  ordered  that  the  petitioo  a  decree  against  Meer  Hossein,  on 
should  be  rejected.  the  29tJi  of  June    1867,     applied     for 

The  decree  ofPoran  Bibee  had  the  auction-sale  of  Meer  Hossein'a 
originally  been  passed  in  the  Moorshe-  right  and  interest  in  the  decree 
dabad  Courts  which  also  had  passed  obtained  by  the  Biohuni^  dated  the 
the  decree  of  the  Mohnnt  The  14th  of  April  1864,  against  Mirza 
former  decree  had  been  sent  for  exe*  Mahomed.  By  a  sale  certificate  dated 
cntion  to  the  Sndder  Ameen  of  Maldab  the  Ist  of  February  1869,  which  reoites 
and   the  latter  to    the  Principal  Sndder   *»»at     the  decree  of  the  Uth  of     April 

Ameen      of     Dinagepore.     The     sale  ^^^  ^   ^^  «««"*«^  ^^   ««^  ^^^ 

under   Poran's    decree    had  been   exe-  Moneemn  in  ZiUa  Maldah  in  No.  W 

cntedbytheCourtatMaldah.  ^^^^    and  furiiher   reoites  that  the 

On  the    aothof     June  1865^     Meer  amotion  appUed  for   by  the  respondent 

Hossein  presented   a  petition   to    the   ^^    ^^^  "^   ^^  ^^  ""^  ^""^"^ 
CI  ^;i     A  •  w  14  1.    ^  l:     i.1.      1869,  it   was  certified  that  the  resgend,* 

Sndder  Ameen  ef  Maldah,    stating  the  ,       ,.   .    , ,  w^-- 

result   of  his   petition  to  theMoowhe-  «»'*>•"•''  had  become  the  purchase^ 

dabad  Gonrt,  and  asking  that   thesaler  ^     the  said  desiee,  and  thet  all  Meer 

moneys  which  were  then  in  the  Maldah  ^«M«i»'»  "K^*    •**    «*«^*  <*«^»» 

CoUeotorate     might  be    retained,  not-  ^^•^  pwaed  to  her. 

withstanding  that     a  cheque     for  the  It  would  appear  from   a  petition   of 

same  had  been   given  to  Bibee  Poran.  the  appellant,    dated   the  2lBt   of  July 

The     Sadder  Ameen    of  Maldah,     on  1868,  to  the  Gonrt  at    Moorshedibad' 
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If  there  be  persons  not  parties  to  the  suit  claiming  an  interest    •   ^^^^ 
in  th«  property,  no  form  of  dealing  with  the  property  in  their  Stud  iiTwT 

MOMTAZOOD- 
DBRN 

»nd  from  the  Stli  paragraph    of  his  tho  interval  Mtrta   Mahomed  appears  -^""^ 

yritten  statement,    that   prior  to  the  to  hare  died.      As   before    mentioned    Kajcoomab 

Snd  of  April  1868,    Meer  Hossein  had  he  had  been  a  trustee   under  the  will         ^^'■' 

transferred  the  decree  of  the  14th  of  or  vjaHatnama  of  let  Baisakh  1266  (IJBth  Haranchi;n. 

April  1864  to   his   mistress,    the  said  April     1859)     ezecated   by    Kharoon*   dbr  Gbobe 

Bibee    Moneemn,     benami     with    the  nissa,  by    which    Pergnnna   Bansdaub  v- 

object  of   presarving  it   from  decree-  and    other   properties,    movenble   nnd  ^'"^^^'''^"^ 

holders  against  himself,  and  that  Bibee  -immoveable,  were   so   far  as  the  same  * 

Ifoneeran,  with  a  view  to   realise  the  were  made    snbject   thereto,    devoted 

amount  due    under     the   transferred  to  certain  trusts  which,  if    not  precisely 

decree,  liad,  on    the  *  2nd  April  1868,  wuqf,  were  of  that  nature,  and  which 

applied  to  the  Coart   of  Moorshedabad  will  was  aoted  upon  as  valid  long  before 

ior  notices  to  be  issued   under  s.  216  the  decree  against  Mirza  Mahomed  of 

of  Act  VIII  of  1859,  and  notices   hav-  the  14th  April  1864.     It  appears  that 

ing  been  aooordingly  issued   that    the  by  another  wasiatnama,  dated  the  8th 

appellant  filed  his  petition  of  objecUon  Bhadro    1211     (28rd    August    1864) 

ihmto.  ^irztk  Mahomed,    being  about  to  pro- 

The  appellant  in   his  written  state,  ceed  on  a  pilgrimage    for   three  years, 

ment  alleges  that  Moneerun's  applica-  appointed  the  appellant  Naiiir  Hossein, 

tion  for  execution  was   refused  on  the  his  sister's   son,  trustee  for  three  years 

4th  of  May  1868,  but  that  date  is  in-  of    Kharoonnissa's     will.     A    recital 

consistenii   witt  •  his   own    petition  of  appears  in  this  document,    which  has 

objection  presented  on  the    2lst  July  been  relied  upon,  to  the  effect  that  the 

1868,  and  also    with    the    petition    of  trust  income  was   insufficient    to  meet 

Meer    Hossein,    dated      the    8rd    of  the  expenses   of    the   trust,     and  the 

Kovember  1868,  to  the  same  Courts  in  income  is  stated  as  Ks.  3.296. 
which  Meer  Hossein    stated  a  sale  by        By'  his  will,    dated    the    20th  May 

deed  by  him  to  Bibee  Moneemn    and  1868,  Mirza  Mahomed  appointed  Nadir 

that  she  had  exeonted  the  decree,  and  Hossein  trustee   in  his  place  of  Khn- 

aaked  that  her  name  might  besnbsti.  roonnissa's  will  j  Mirza  Mahomed's  will 

iated  for  his  in  the  exeo«tion  case.  recites  that  15^  annas  share  of  Per- 

The  final  order  on  this  petition  does  gunna    Pultapore  had    then    recently 

Hot  appear  in  the  printed  record  ;  but  been  purchased    and   formed   part  of 

we  have  been   informed    that    it  was  the  ti-ust  property.    Immediately  after 

made  after  the  sale    certificate  to  the  her  purchase  of  the  decree,  vis.,  on  the 

«espoadent,  t^*».,   on    the  3rd   of  Feb-  ^^y^^^  February  1869,  the  respondent 

«iary  1863,  and  that  the    application  applied  for  execution  .  to  the  Principal 

by  Meer  Hessein   was  refused  on  the  Sudder     Ameen      of     Moorshedabad 

gronnd  that  the  transfer  to  Moneerun  against  property  in  that  district   and 

was  simply  benami.  dbjections  to     such   execution      were 

*  Another  question  to  be   determined  made    separately   by  Nadir    Hossein 

in. this  appeal  is,  whether  the  proceed-  the  trustee,  and  by  the  heirs  of  Mirza 

ings  by  Moneerun  kept  the  decree  of  Mahomed.     The     objeotibn     of    the 

the  14th  of  April  1864  alive  I    Daring  appellant  Nadir  Hossein  was  numbered 
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J875  •    absence  can  preindice  their  rights.    The    decision  of  the  Pali 
6.UO  E..1H  Bench  in  Qupinath  Singh  y.  Sheo  8alMy  Singh  (1)  l«  ole«r  on 


Momtazood- 


«•  tho  heir  of  Mirai  Mahomed,  and  that  he    ^'^  _.  ,.       ^       T>„n^nr.:^ 

BajcooMAB  <  i.„    ffinal    niortffaffe     hen    On     Paltapopfi 

jfcAjcooMan  ^„  not  in  poaseaaion  of  any  property    e"™     "     T*  ,    *  .t.      oq*i,  A<*ii««ft 

^-       Tef^by  MirT  Mahomed,   but  that  be    «"«let    ^  ^i  f  *^lP^*^ 
HA»*HCHt,K-  L.  in  po««.«on    of  trn.t   property   12"  (12*  D~e«^  1«81>'  JT'^ 

«.  .        J.      \r'  —     -ibr.iirimaa      dcctee  of  the  I4th  of  April  l»i>4,  ana 

DiMOBV-BHOoii.    8ttcoe8..oi.    *»»*«»    Mahomad.  ^^^e  «11  alienatio™  by  Mir» 

Bot«.         The  order  upon    thU   objeobon,  dated.  mn«»   owriae  »u         ,...'. 
29th    May    1869,     was    that    Nadir    Mahomed,  or  pewon»  claiming  throngh 
Ho«ein  should  be  reloa«d  from  liabi-   Wm,   and   praying  for  a   «ile    of  th« 
lity    under    tho    decree.    Such  order    n^rte-ged    prenuae.    m    -«>^'^'^ 
could  only  apply  to  or  affect  propeity    the  decree  of  the  14th   of  Apnl  18M. 
In    the     diBtrict     of    Moor«hed«b»d.   As  Nadir  Hoaaein     in    his   objectiona 
The  objection  of   Mir«     Mahomed's    in  the  Mooirfiedabad    and  Dinag«¥or« 
heir*    (among    whom    Nadir  Ho«iein    Courts   had   not   raised    the  quesUon 

^.  i.     •..ln.1.wl^  was     that  lot  annas  share  of  Fnltapore  had 

w«i    apparently    not     '-el-dod)  was     ^^^     t^^^^  ^^^^  p^^^.^  ^  ,^ 

numbered  No.  23  of  1869,  and  among    ^^^^  ^^^  ^    ^^    p^^^  ^   ^ 

other  gmnnd,rai«^  the  quost.on  that    ^^^^  ^^^^^^^    ^^^  ^  ^^^  ^„^^ 

execution    was    barred   by  lim.tat,on.    ^^^  ^^  ^^^^   ^^   ^^^   proper^ 

This    objection   was   rejected    by  the  succeeded    to  it  a. 

Principal   Sudder    Ameen     of    Moor-    «^^*  Kharoennissa's  will.  th. 

Bhedabadonthe29th   ofM.yl869.on    *^^^J^  .^   ^^    ^^^   ^^^  ^,^ 

the  ground  that  tho   Mohunt's   execu.   ^V^  .^^  ^   ^^  ^^.^^^  ^ 

tion  case  having   been    .track  off  on  J^  ^^^  ^p^^.^  ^^^ 

the   4th    of    May    1865.    and    B.bee    ^J^  .^  ^   p,,^  ^    respondent 

Moneeruu   haying  applied   for  execu-    ^^^  ^^  mention  of   the   proeeedingi 

tion  on    tho    2nd    of  Aprn    1868,  she        ^^^„y^  ^y  Meer  Hossein  in  1868. 

being  in    fact   the   nominee  of  Meer  Moneerun  in    1868.  and  doe. 

Ho«ein,  such  apphcaUon  by  her  must    «      ^  ^    ^^^  ^^^^  ,^ .  ^ 

be  considered  as  sufficient  to  keep  the  J^       J«,,„Hon  had  been  takea 

decree  in  force.  ^^^    ^^^    ^,   the  Uth  of 

The  respondent  8nb«Mjuently  appears  »^                                            ^^^ 

to    have    obtained    an  attachment  of  April    1864   alive.    Between 

Pergunna     Pultapore     in    the    Zilla  thereof    «.d  her   own   ?"«»•"•  ^"^ 

Court  of  Dinagenore,  whereupon  iTadir  she  must  have  asumed  t''**'"'*'^" 

noasetn  again  under   s.  246  made  his  entitied  to   the    mortgage    hen,   bet 

objection  that  the  pr.perty  was  trust  right  to  sue  in   resp^    f  ^  "^T 

property,  and  on  the   7th  of  June  1870.  gaged  Pr^P*'*^  ^on'^  not  be    barrea 

LVudge  of  Dinagepore  allowed   the  '<» '''^l -:''«'■'  "^T^^^ 

objection     and     released      Pergnnba  the  mortgage-debtjiad  »^   «^ 

Paltapore  from  attachment    In  conse-  into  a  Judgmwit^ebt   »'y««:<^~ 

quence  of  such  relcMe,  the  respondent  the  14th  of  April  1864:  andthu  «s«I«p- 

instituted  the  suit  in  which  this  appeal  *             „       „  ,    -o 

arises  in  the  Court  of  the  Sobordinate  (D  B.  L.  R.,  Sup"  Vol.  7^ 
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this  point.    It  seems  to  us  that  that  decision  does  no  more  than       ^^^^ 
deolace  this  as  a   fundamental  rule.    The  expression  ''  he  is  syud  emam 

Hqmtassood- 

tion  WDoU  loom  to  he  oorreot  and  ji  bound  by   the   act  (default)  of  Meer     ^j^g^^,^ 

inaooordanca  witk  the  jadgmentg  of  HoMein?                                                           ^. 

Maophenon,      J.,      in      the       cases  5.     Whether    the    respondent  was   Rajooomab 

tjl    Svrwm     HosMm    ▼. ,  Shdhazadah  entitied  to  set  aside  the  alleged  trust       Dass. 

Ookm  Makof^d    (a)  and    BiswafuUh  nnder  which  the  appellant  claimed  to         ~^^ 

MukhapadKya     ▼•       6o8ainda9     Bard  hold  the  property?                                      BrjaGHoaa 

Hadak  (3).  On  the  fifth  issue,   which  in  a  parti-           v. 

The  appellaQt  by  his  written  state-  oular  view  of  the  case  is  a  material  Dinobundboo 

iBBsnt  in  this  suit  ior  the  first  time  set  issue,  evidence  appears  to  have  been        Boss, 

np   the  case  that   the    property  had  taken,    bat    the     Subordinate    Judge 

been  purchased  nnder  P(»ran's  ezecn-  having    decided  the    case     on     other 

tion  out   0f  the    profits    of    Khar  con-  grounds    did  not  give  any    jadgmeut 

niasa's    trust   property.    He    further  on  such  issue,    though    he  incidentally 

Insisted    that  the  decree    of  the  14th  expressed  an  opinion  upon  it. 

of   April    1864   was  a   mere  money*  The    subordinate    Judge    found    on 

decree,  which  did  not  carry  with  it  the  the  first  issue  that  the  decree  .was  not 

mort^pige   Hen,   and  that   proceedings  barred    by    limitation     inasmuch    a* 

in  aaeotttion  nnder  such    decree  were  the  proceedings  ^  by  Meer  Hossein  in 

barred    by    limitation,    inasmuch    as  1865     and    by  Moneerun    1868  were 

lioneenm'sa  pplication  for    execation  sufficient  to  keep     it  ^alive.    But  he 

€11   the   Snd  of   April   lb68  must  be  seems  to  have  partly  founded  his  deci* 

treated  at  frandnlent  and  inoperative,  sion  with  respect  to  Moneerun's  pro- 

Ha  also  tpT^*^  that^  as  Meer  Hossein  ceedings  on  a    decision   of  the  9th  of 

|ailed*to  establish  1^  suit  his  right  to.  January  1869,to ^which  he  says  Nadir 

the  porohase-money,  when  the   pro-  Hossein  was  a  pai-ty,    but  which  does 

party  was  sold  in  1866  nnder  Foran's  not  appear  iii  the  record. 

ezeoation,   and  allowed  her  to  obtain  On  the  second  issue,  he  found  that 

inch    mon^     by  submitting    to    the  the  mortgage  lien  still  subsisted,  and 

vejaotion  of  his  claim   under  s.  270,  had  passed    to    the    respondent,  and 

Jus  mortgage  rights  (if  ^any)  over  the  must  override  any  sale  under  Poran'a 

ptopntj  iheroapoB  oeased.  decree  ;  at  the  same   time  incidentally 

The  Sobordinate  Judge  settled  five  expressing  bis  opinion  that  the  alleged 

iasuea  in  the  anit^  which  are  in  effect  as  purchase    with    trust-money   was    so 

XoUowa:*-  palpably    suspicions  that  proof  of  it 

L    Whether  the  decree  sued  upon  bond  Jidee  must  be  adduced   before  its 

was  barred  by  limitation?  conld    be  allowed   to    stand    against 

2.     Whether   the    respondent]   had  Mirza  Mahomed's  judgment-creditors. 

«  mortgaise  lien  upon  the  property/  One  ground  for  such  suspicion  being 

9*    Did    the    property    belong    to  the  faot  that  it  was  purchased  in  the 

MahOBned  MinaP  name  of  Korshed    Begum,    a  relation 

4.     Whether  the    respondent   waa  of  Mirza  Mahomed,  instead  of  in  th^ 

(a)  B.  L.  ]^  Sap,  Yd.,  879.  (6)  3  B.  L.  R.,  App. ;  140. 
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^^75       simply  in  the   position   of    an  ordinary  jadgment^reditor  in 
Stud  Emam  respect  of  his  decree^  and  can  only   sell  the  rights  and  interests 

UOMTAZOOD' 

Mabombd    °^°i®  <)' Nadir  Hoasein,  who  wu  then  ftgaingt  Mirza  Mahomed,  forhflhadna 

V  acting  as  tniBtee   under  hxB  temporary  longer  any    debt   of  demand   against 

Eajcoomab    appointment  by  the  deed  of  the  23rd  him  or  t^e  lands  ;  and  as  Hirza  Mah^- 
Dabs.          rr                   *  .  ^ 

.....         of  AugQMi  1864.  med  had  neither   done    nor  paid  any 

HARAi7CHinT      On  the  third  issne  the  Judge  found,  thing  to   discharge  the  ^ien,  it  must 

D£bQho8B  what  is  not  denied,  that  the  property  still  have  continued  to  exist.    But  the 

^moBuifoiioo  ^^  ^^^  ^^^  ^^  ^^^  mortgage  belonged  only  possible    existence    it  could  haro 

Boss.         to  Mirza  Mahomed.    And  on  the  f  onrth  would  be  as  incidental    to   the   ]udg« 

issue  he    held    that    Meer    B ossein's  ment-debt;    and    therefore  I    am   of 

default  in  letting  Poran   got  the  pur-  opinion  that  the   sale   of  the  money'* 

chase-money  in  1865  did   not  discharge  decree   of    the    14th     of    April  1864 

the  mortgage  lien«  passed  with   it    the    lien    under   the 

Against  this    decision  the  defendant  bond  of  the  28th    Aghran    1268  (12th 

has  appeared,  insisting    on  the  same  December      1861).     The     cases     of 

'  objections  substantially  as  those  taken  Sanoan  Hotseinv,  Sfuihazadtih    Golam 

%  in  his  written  statement.  Mahomed  (a)  and  Biswansth  Muhho^ 

The   issues  settled  |in    the    Court  padhya   ▼.  Oo9oinda9  Madak  Bora  (h) 

below  are  sufficient  for  the  determina-  are  in  fact  anthorities  for  this  position, 

tion  of  this  case.  Such  litn  could  only  be  enforced  against 

Taking  the  second  and  fourth  issues  the    proptrty     subject      thereto,    so 

together,  I  am]  of  opinion  that,  as  the  long  as  it    remained   the   property  of 

form  of  mortgage  or  charge  created  by  Mirza  Mahomed,   and  so   long   as  the 

the  bond  of  28th  Aghran    1268  (12th  decree  remained    in    force  by  attltch- 

Peoember  1861)  did  not  vest  any  estate  ment    under    that     decree^    ^  though, 

in  the  Mohuut,  but  only  tetablisbed  a  according   to    the   decisions,— and    it 

lien  as  incident  to  the  money -debt,  such  would^seem  as  a  neoessary  conee^uence 

lien  continued  an  incident  of  the  debt  of    8.^246,    Act   VllI    of    1850,— if 

when  it  passedfrom  a  contract-debt  into  the  property   before    attaohment    had 

a  judgment-debt,  and  so  continued  when  passed  into  the  hands  of  third  persons, 

such  judgment-debt  was  subsequently  a  separate  suit  would  have  been  requt- 

assigned  to   Meer  Hossein.    Otherwise  site  to  ettforce    the    lien  agfl^nftt  the 

the    right    to    the    lien    must    hare  land  in  thefhands  of  such  third  petions 

remained  in  the  Mohunt.    But  as  his  It  has  been  urged    that,  because   the 

judgment-debt     represented     the    full  property  was  situate  in  the  district  of 

amount  for     which  Mirza    Mahomed  Maldah,    the      Moorshedabad     Conrt 

and  the  land  were  liable  to  him,  and  could  have  no  power  to-  affeot  it  by  its 

as  he  had  transferred  such  judgment-  decree ;  but  the   efleot  of   the  diMrea 

debt  to  Meer  Hossein  for  what  must  in  the  Moorshedabad  Couft  vaa  not  to 

be  taken  to  have   been  its  full  ralue,  create  any  right  against  the   land,  ba^ 

he  could  not   retain    the    lien    either  to  turn  a  contract-debt  to  which  a  lien 

against   Mirza     Mahomed     or     Meer  was  incident  into  a    judgment-debt  to 

Hossein.     He    could     not    retain    it  which    without  any  epesation   of  the 

(a;  B.  L.  B.,  Sup.  Vol.,  879.  ifi)  3  B.  L.  B.'  App.,  140« 
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of  hifl  debtor/'  could  not  be  intended  to  limit  the  decree-holder's       ^^^^ 
power  of  flelling  the  rights  confered  by  his  lien.  ^tud  Bmam 

MoMTAZOOU* 
DBEN 

Moorshedabad      Oonrt,     any     already  of  that  decree  barred  under  a.  20  of    Mahomed 

eKi8tiii|if  Hen  would   atftaoh    by   reason  Act  XIV  of  18597  v. 

of  itreptesentingrihe  original  oonfcraotp        That  section  enacts  that  process  of   Bajcoohab 

dent.  execotion  shall  not  issue,  unless  some         ,' 

Moreover  i%  the  ease  before   ns   at  proceedings  shall  have  been  taken  to  Hasanchuw* 

the  date  of  the  sale  to  Jf  eer  floesein,  enforoe  or  keep  in  force  a  decree  within    ^'^  Ghow 

the   property   over     wbieh   the     lien  three  years  next   preceding  the  applw  DiyoBONDHoo 

extended   had   Mready   in   fact    been  oation  for  execution.  Boss, 

attached  by   the    Hohunt    nnder  the        It   has     been    strenuously     argued 

decree   of  the    14th    April  1864.    It  before   ui  that  the  proceeding  intended 

aeems  to  ne   eleor  that  an  attachment  by    that  section    must  be  a  proceeding 

under  a  money  •decree  on  a   mortgage-  by  some   person  legally  and   rightfully 

bond    and    the    mortgage  Ken  cannot  entitled   to    the   decree ;    and   conse- 

cO'CXist     separately   in   the    property  quently  that  neither    the  attempts   by 

hypothecated ;      and     that     such    an  Meer   Hossein    in    1865,  to  obtain  the 

AttaohnMiit  mutt  be  treated  when  exist-  sale-moneys    (the  decree  at  that    timo 

ing  as  aa'atflachment  enforoing  the  lien,  not   having  been  legally  transferred  to 

This  attachment  existing   at  the   date  him)*    nor  the  attempt  by    Moneerun 

of  If  eer  Hossein'a   puzohase  passed  as  in    1868    to   exeonte    the  decree    (sha 

an    incident    of   the  decree  purchased  being  a  nominee    of  Meer  Hossein  for 

by  him  ;  and  as  the  property  -wga    sold  the  purpose  of  defrauding  his  creditors 

cm  the  29th  April    1865    pending   such  and   her  name  not  having  been    substi- 

attaohment,    the  lien  was  transferred  tuted    for    that    of    Meer    Hossein  as 

from  the   property   t  o   the   purchase-  decree-holder),  could  operate   to   keep 

moneys ;  and  therenpon  the   property  the   decree    alive.    I  cannot    find   any 

became  thenceforth  discharged  from  the  warrant   in   s,    20  for    such  argument. 

lien.    Meer    HosKein  might,  after   the  That   section    appears    to   me    not  to 

rejection  by  the  Sadder  Ameen  of    his  require  more  than  that   some  actnal  pro* 

application,  with  respect  to  these   pur-  ceeding    should     be  taken  which,     if 

chase-moneysi  havo  instituted  a  regular  sncoesf  ul,   would  result  in  the  discharge 

auit  to  establish  his  title  to  them  under  or   partial  discharge  of  the    judgment^ 

s.  270 ;  but  failing  to  do  so,  he    forfeit'  debt.    With    respect  to  the  proceeding 

ed  his  lien  both   on  the   land  and    the  of    1865  by  Moer  '  Hossein,  if   he  had 

purchase-moneys.  suooeeded    in  retaining  nndor    attaoh- 

But  having   forfeited    such    lien,    it  ment)  as  he  was  hon&  fide  attempting;  to 

does    not    follow    that  he  forfeited  the  do,  the    parchase  moucys  arising  under 

right  to  execute  otherwise  the    decree  Poran's  execution,    the    decree,    which 

of    the  14 th    of  April  1864.    The  only  he    had  then    contracted    to  purohaso 

result   was   that    saoh    decree  became  and  the    transfer  of  which  he  was  then 

thenceforth    a      mere     money -decree  enforoing  by  auit  in  which  ho  afterwards 

discharged  from  any  incidental  lien.  succeeded,  might    have   been    satisfied 

It    becomes    necessary   therefore  to  therewith.    I  see    no  ground  whatever 

decide   the   first    issue    tried    by    the  for      holding     that    the    applications 
Bttbordioato  Judge,     viz.,  Is  execution    mode  by  Meer  Hossein  la  1865   wero 
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1875  Reading  these  words  with  the  context,  they seemto us  only 

'studEmam  to  import  that  the  aubseqaent  iDcumbrancer  cannot  be  ooackided 

MOUTAZOOD- 

DKBN         j^^|.  prooeedinga   to  enforce    the  decree.    I  ftm,  tberefoNp  of    opinion   that   Ui» 
y^  And     with    respect     to     Moneemn'a    Subordinate  Judge  |wm   ifght  in  hold 


BiJCooMAB    proceedings     in    1868,    the     appellant  ing  that  eiBoaUon   under   the  decree 

Dabs.         admits   in  bis  written  statement   that^  of  the    14th   of  April   1864   was   nd^ 

Ha^anchvn- <^  ^^  ^'^^    of  April    1868,  she  applied  barred.    And   at  a   OMt^     of   faot 

DIB  Ghose     for   execution,   and  that   notioes  were  that  decree  baa   been  eaaontod  hj  tbe 

J.       ^'           issued    under  s.    216.    Had  snch  pro-  respondent  in  tba  Moonbedabad  Govaa 

£„2         ceeding     resulted    in  a     realization  of  against   the  baira  of  Mitm   Mahomert 

money,    it   cannot  be  said  as  between  as  an    existing  detrea.    But  ioaamnoh 

tbe  jadgment^debtor  and  Meer  H ossein,  as  I  dissent  from  tbe-oondoiiGa  of  (lia 

or   thotfe  claiming  under  Meer  Hosseio,  Subordinate  Judge*    with  respeoi   i» 

that  the  receipt  by  Moneenin  of  snob  the  continmng   iTTirtflfiw   of  tha  noit* 

money    would  not   have  gone  in    dis-  gage  lien,  being  of   opiniou    that  aiioh 

charge  of  the  deci*ee.    Moneemn  might  lien  was  upon  the  tale   in.  eseoutioii 

only  have  been  entitled  to  hold    the  under  Poran's  deoiae  tranafeKrad  frooL 

money   in  trust  for  Meer  Hesaein,  or  the  land  te   the   paaohaae-mmiaya,  it 

for  his    creditor;    but  that    ciroum-  becomes  necessary  to'enquire  wfaalbar 

atance   would   not   have    affected  the  the  property,    which    the    reapondeofc 

diBoharge  of  the  decree  in    execution  now  seeks  to  sell,    ia  truat    properlT-; 

of  which   such   moneys   were  realized,  or  whether  the  puiohaaein  tftename 

The  fraud  of  Moer  Hossein,  in  attempt  of  Korsbed  Begum,  nnder  Foran'a  eKe-» 

ing  to  withdraw  the  decree  from  the  cation,    waa  in  fkot  a  purohaae  witk 

claims    of  his  creditors,    did  not  con-  the  money   of   Mina    Mahomed»  and- 

cem  the  jadgment-debtor.    As  against  tbe  property    pnrehaaed  oonaeqaeaAly 

him   tbe   execution    proceedings  were  liable  for  liirza  Mabomed'a  debta» 

very   real  proceedings,  to    realize    the  Having   regard   to   the   appelhmt^a 

judgment-debt,      and  of     which,    had  defence  aat  up  in- the  aeoond  and  teath 

they     been  saccessful,  the  creditors  of  paragraphs  of  hie  writtea  atatement» 

Meer  Hossein  might  have  availed  them-  I  think  that  the  fifth  of  the  issoaaaet* 

aelves  ;  and  such  proceedings  were  not  tied  by  the  Subordinate  Jndge  waa  auffi* 

jBt   aside  until  after  the    parohAse  by  oient   to   raiae   the     qaeatiou   aa    to 

the  respondent,  and*  only  as  fraudulent  whether  or  not  the  property  was  tmat 

against  her.    With  ,  respect  to  Monee-  property. 

run's  name  not  having  been  substituted  This      question      the     Subordinate 

for  that  of  Meer  Hossein    as  decree^  Judge   has    only   inoidentallyltreated 

bolder,  it   does    not  appear   that  tbe  in  his  judgment,    as  it   was  not  neoes- 

assignee  need  do  more  than  apply  for  sary  for  him  to  decide  It,  if,  as  he  held* 

execution  under  s.  208,     Act  VlII  of  the  mortgage  lien  still  existed.    Some 

1859,   and   it   does  appear   from   the  evidence  on  the  issue  was  adduced  by 

appellant's     written    statement,     and  the  appellant     and     appears    in    the 

from  bis    petition  dated  the    21st  July  record ;     and    the    Judge  has    dearly 

1868,  that   in   fact    Bibee   Moneerun  shown   the  inclination    of  his   opinion 

had  executed  tbe   decree,    from  which  that  the  purchase  was  fictitious,  adduo* 

execution  the  appellant  by  his  petition  ing  as  a  reason  for  such  opinion  tho 

prayed  to  be  released.  fact  that  the  property  had  been  pur^ 
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by  any  order   made  otherwise  than  ia  a   suit  to  which  he  is  a J^^ 

party:  bat  as  to  whether  this  is  to  be  broafi^ht  by  the  first  creditor   Stud  Buak 

p  DB»N 

chased  m  the  name  of  a  near  relation  ontion-,    the  property  contiiraed  to   be-     Mahoksd 

of   Mirsa    Mahomed,  and   not  in   the  registered    in    the    name    of     Mirza  v. 

nane  of  Nadir'  Uossein,  the  then  act*  Mahomed,  bnt  even  if    the   aM^ation  n!^|[^* 

ing  tnurtee.  were  correct,  it  woald  not  nnder  any^         

In  additioi^  to  this   reason,  ooansel  circnmBtanoes  be  conclnsive  ;  and   in  Harakchtk^ 

for  the  respondent  has  relied  on  three  this  particular   case,   if  the   property   '^'^  wHob« 

elreomstances  to   invalidate  the   pur-  was-  bought  with  fnnds  of  which  !Hirza  Dinobundbo^ 

ebase:  first^becansethetrastsofthedeed  Mahomed  was  trustee,   the   fact   that        Boas, 

of  the  1st  of   Baisakh  1266  |(18th  April  the  property  continued    registered   in 

1859)  are  not  wiiqf,  and  therefore  that  his  name  would  be  immateriaT. 
ihe  deed  is  invalid  aa  against  the  heirs  of        With  respect  to  the   second   objed^ 

Kharoensissa ;  seeondly,  that  the  alle-  tion,  it  is   no   doubt   very    suspicious 

gation  that  the  property  was  purchased  that    the     property    was    purchased 

out   of   the  profits   of  Kharoonnissa's  under  Poran's  execution  for  Bs.  14,000 

trust  ^property   is   obviously     untrue,  on    the    29tb    of     April    1865,  with- 

beoouse  in  'the  deed  of  ;the   33rd  of  in  less  than  a  year  after   the   recital 

August     1864»     under    |wbieh    Mirza  stating    that   the  trust    ineoiae    was 

Mahomed  i^>poi]ited  the   af^liant   as  insufficient     to^    defray    current     ez* 

a  trustee  for  three  years,  it  is  recited  penses  ;  on  the  ether    hand,  it  should 

that  the  Tprolits   were  inadequate    to  be    noticed    that    in    Kharoonnissa's 

defray  the  expenses,   and  the  scheduTe  will,  the  profits  had   been  estimated  at 

to  such  deed  shows  tl^t  the  inoome  of  Rs.  8,636,  and  that  by  the-  death   of 

Bs.     8,296    was    lally    absorbed    in  Mirza    £nayet   AK    Beg,   one  of  the 

'payment  of   the  claims  and   expenses  objects    of  the   trust,  Ks.    1,200    per 

specified  in  such  schedule  /  and  thirdly,  amium>  a  personal  allowance  to  him*, 

becanae  the  property  continued  after  had  been  set  free ;  and  three  witnesses 

the   sale  under  Poran'a   decree  to  be  were  examined  on  b^ialf  of  the  appel^ 

r^fistered  in  ft^e  name  of  Mirza  Ma-  lant,  one  of  whom  deposed'  that  Mirza 

homed,    f  think  the  first  of  the  above  Mahomed    purchased  the    15i  annas 

grounds    untenable,   because   whether  share  of   Pultapore   in  the   nafaie  of 

the  trusts  •  were  or  were  not  strictly  Korshed    Begum  from   the  funds  of 

umqff  they  were  trusts  that  had  been  Kharoonniss%    but    stated    that    his 

estaUished,  acted  upon,  and   aoquies-  knowledge  was  founded  only  on  com* 

ced  in,  for  some  years  anterior  to  the  munication  by  Mirza  Mahomed  himself 

decree   of  the  14th  of  April    1864,  at  and  another  witness  stated  that  the 

which  date  all  heritable  frights  (if  any)  purchase  was  made  by  means  partly  of 

of  Mirza  Mahomed  in  the  property  sob-  the  trust  fimds,  and  partly  of  a  subscrip* 

Ject  to    the  deed  antagonistic   to  the  tion  made  for  the  purpose  of  the  pur^^ 

trusts  thereof,  so   far    as   such  trusts  chase.    Counsel  for  the  'appeUSant  has 

afifected   the  f property,  must  be  oonsi-  urged   that  the    respondent  |has   not 

dered  to  have  ceased.  adduced  a  scintilla  of  evidence  to  show 

With  regard  to  the  third  objection,  that  the  purchase-money  moved  from 

there  is  Lothing  in  the  record  to  show  Mirza  Mahomed  himself  /  and  he  very 

that,  after  the  sale  nnder  Poran's  eze-  strongly  pressed   upon    dur   attention 


436  BENGAL  LAW  REPORTS.  [VOL.  XIT- 

1875       er  bis  assignee  under  the  execation-BaIe«  there  is  nothing  easid. 
^tudEmam  The  Judgment  only  deals  with  the  case  of  a  creditor  bimselE 

HoMTAflOOD- 

Mahohbo     *^*   *^'"®   ^^   Qreemanckunder  Z>«y   v.    him.    Hit  statem^t  is  ihtA  fk»  pro- 
V,  Gopaulchunder       Chuekerhwtty        (»).    perty  was  pnrcfcawd  m  18S5  <mt  of  tb« 

Kajcoohab   xhat    oase    it    no    doubt    in     many    aarplat  profito  of  Kharoonmna'a  traat 
^^^       respecta  a  stronger  caae  tban  the  pre-    aettlement,    and  he   aeems    to    have-. 

Haxakorvn.  sent,  and  it  is  there  broadly  laid  down    astamed  that  the  oondvsiqpof  lawmnaf; 
DBB  Gaosa    that  in  cases  of  this  nature,  although    be  that  the  property  so  purchased  is 

ni    BUHDBno  ^^^  ™*y   ^   circnmstanoes  of   very    trust  property.    This  asmimption  maf«* 
BosBi       strong  suaptcion,  though   the    person    orer   atti^gether  ignorea  the  fact  tbait . 
insisting  on  the  validity   of  the   pm>    theproperty  affeoted  by  KharoonBisaa's 
chase   may   even   have  given  a   false    wiU  was  thereby  dedicated  to  trust  pur- 
acoonnt  of  the  souroes  fh>m  which  the    poses  only  so  far  as  the  trusts  thanby 
purchase-moneys   were   derived^    still    declared    might   require ;    and    that 
the  .affirmation  lies  upon   the   party    under    such     wiU   Mirsa     Mahomed 
impeaching   the  sale,  and   the   Court    would,  at  the  date  of  the    pnrohaaa^ 
must  not  act  upon  suspicion,  but  must    have  been  entitled  ta  retain  for  hi* 
require  actual  proof  that  the  purohaae-    own    benefit    all   surplss  prc^ts   noa 
moneys  are  the  moneys  of  the  judgment-    required  for  the  ezeooftion  of  &»  tnats^ 
debtee.    Of  course,   we   must   foUow    inasmnohas»  subject  to  snoh  ezeoa- 
the  rulings  in  that  case,  unless   the    Uon,  be   was  expressly  made  by   that 
dronmstancea    of    the    present     oaae    will  irresponsible   and  unaccountable, 
materially  differ  therefrom.  If  then  this    property  was   pumfaased 

There  were  two  cireumstaacea  in  out  of  surplus  inoome  not  required 
that  case  which  were  relied  on  by  the  for  the  purposes  of  the  trust,  it  was 
Privy  Council  (p.  48)  as  very  material^  purchased  with  funds  which,  at  ^»  * 
whieh  do  not  eziat  in  the  present  casob  time^  Hiraa  Mahomed  might  hav9 
This  suit  is  not  ''  the  fruit  of  angry  applied  to  this  own  purposes  withoua 
feeling,"  and  although  the  pUiintiff  in  bmng  liable  to  aoeonnt  for  the  samo 
this  as  in  that  case  is  only  a  transferee  to  any  one,  so  that  such  purehaao 
of  the  judgment-debt,  yet  in  the  would  in  fact  have  enured  fct  his  own 
present  caae  the  property  was  attempt-  benefit  s  for  if  the  purobaselwaa  made 
ed  to  be  attached  by  the  plaintiffs  out  of  profits^  it  follows  that  before 
predecessor,  through  Moneemn,  prior  the  purchase  the  trust  property  was 
to  the  transfer  to  the  plaintiff,  already  more  than  sufficient  for  the 
Under  these  cironmstaaoes,  it  seems  purposes  of  the  trust.  No  evidence, 
to  me  very  material  in  the  present  beyond  a  mere  reeital  in  Hirsa  Maho« 
case  to  consider  what  explanation  the  med*s  will,  has  been  adduced  to  show 
reapondent  gives  of  the  manner  in  that  daring  Mirza  Mahomed's  lifetime^ 
which  the  purchase-moneys  were  the  property  purchased  in  the  name  of 
supplied  on  Ute  purohase  in  18jS5»  Korahed  Begum  by  funds  appKeaUe 
under  Poran's  execution,  and  such  to  his  own  purposes  was  dedicated  by 
explanation  deliberately  made  and  him  to  trust  purposes,  which  would 
Bupported  by  evidence,  must,  I  think,  prevent  a  judgment*  creditor  execnting 
be  taken  as  an  admission  binding  upon    his    decree    against  the   property   so 

•  (a)  11  Moore's  I.  A.,  28- 
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Beeking  to  enforce  bis  lien^  and  who  has  not  assigned  it  to  another        i^?^ 
by  a  sale  in  execution.  Syud  JSmam 

The  fact    that  property    is  mortgaged  to  one  is    no  bar    to  a  ^°^^/^^ 
mortgage  or  sale  of  the  eqaity»  or  right  of  redemption  to  another.    V  auomed 
« The  remedy  of  the  mortgagee  under    a    mere    money-decree   Bajcookab 
an^  under  a  decree  for  sale  being  indeatical  so  far  as  the  parties        ^^^' 
io    the  suit   are  concernedi  he  cannot    have  a  right  to  a  second  Haramcutjv- 
suit  against  the    same    parties  to  enforce   what  he  has    already         «.  ^ 

obtained.  Of  coarse^  there  may  be  a  right  of  suit  remaining  "'*2ow?°** 
against  third  persons  not  parties  to  the  first  proceedings  but  that 
in  no  way  affects  the  question  before  us.  The  fact  that  a 
creditor  taking  a  money-decree  has  already  obtained  as  complete 
a  remedy  against  the  persons  sued  as  he  can  have  against  thorn, 
appears  to  us  very  strong  ground  for  holdings  that  proceedings 
«nder  s,  53  of  the  Registration  Act  are  as  much  suits  as  any 
other  proceeding^  to  which  s.  1  and  the  rest  of  Act  YIII  of 
1859  apply. 

Inasmuch  as  the  creditor  who  takes  a  specially  registered 
mortgage  bond  may  be  said  to  have  stipulated  not  only  for  a 
summary  decree,  but  also  for  a  right  to  have  specific  property 
sold  for  satisfaction  of  his  debt  if,  by  a  decree  made  under 
s.  53  of  the  Registration  Act,  he  could  not  get  the  full  benefit 
of  his  contract,  it  might  be  doiibted  whether  it  would  be  a 
reasonable  conrtruction  of  the  2nd  section  of  the  Procedure 
Godo  to  hold  that  he  has  exhausted  his  remedy  by  a  pro- 
ceeding under  the  first  named  section,  but  inasmuch  as  he  does 
^et  the  full  benefit  thereof  as  against  the  contracting  parties, 
and  there  is  nothing  in  the  fact-  of  his  having  taken  a  decree 
against  them  under  that  section  to  restrain  him  from  proceeding 
against  third  persons  by  a  separate  suit, » there  seems  to  be  no 
ground  for   holding  that  the   provisions  of  s.  2  of  Act    YIII  o^ 


purchased.    In  the  absence  of  such  think  that  the  respondent  is  entitled 

evideiioe,  and  on  the  admiBaisn  of  the  to  execute  her  decree  against  the  151 

appellant  that  the  property  was  par-  annas  share  of  Pergunna  Pultapore, 

chased  ont   of  surplns   profits  not  and  I  am  therefore  of  opinion  that 

applicable  to  trust  ptirposesi  and  as  this  appeal  should  be  dismissed  with 

the  execution   of  the  respondent's  costs. 
decree  is  not  barred  by  limitation,  I 
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1875        1859  do   not  itpply  where  tbe  firet    suit  is  in  tlie  form  of    a  pro* 
Syctd  Emam  ceeding  nader  s,  53  of  the  Resgistration  Act. 
MoMTAzooD-       In  |.ya  ^ig^   of  ^Ijq  ^g^^  jjj    ig  annecesBary    to  ooasider  the 

Mabomid     qaeaiioii  nnder  8.  7  raised  by  the  referiiDg  orden 

V. 
BaJCOOKAS  tp*-  .11.  «...!,*  \* 

DA8i.  Jackson,    J.  (after  stating  the  facts    of  both    the  cases)  pro- 

Habancbon-  <5®®^®^  ;— It  will  be  convenient  to  deal  in  the    first  iiAtanoe  with 

im  Ghoss   the  suit  before  the  Sabordinate  Judge*    That  was  on  a  bond  con* 

PoioiuNBHoo  taining    an    obligation  to    pay  money  and    a   simple  mwtgage. 

^^'       Tbe  nature  of    the  suit  to  be    brought  on  such  an  instrument  is 

described    in  Macpherson  on    Mortgage    (5th    edition}^  p.  10  ; 

and  if  the  plaintiff    succeeds  in  such  a    suit^  he  obtains  a  decree 

for  the  money^  with  a  declaration   that  he   is  entitled  to  have    it 

satisfied  by  the  sale    of  the  land.     Such  a   decree  could   not  be 
had  in  a  Court  of  Small  Causes,  nor  could  it  be  made  under  the 

SSrd  section  of  the  Kegistration  Act. 

But  the  lender  had  thought  fit  to  protect  himself  still  further 
by  the  form  of  special  registration  ;  and  as  it  appears  to  be 
optional  in  the  case  of  such  bonds  to  proceed  under  s,  53, 
or  by  suit  in  tbe  ordinary  way^  he  had  thus,  as  it  seems  to  me, 
secured  to  him  the  choice  of  two  remedies  or  modes  of  obtaining 
relief-»«ither  the  common  suit  by  which  he  could  obtain  complete 
relief,  including  the  enforcement  of  his  mortgage  lien,  but  sub- 
ject to  the  necessity  of  proving  his  case  and  to  the  incidents  of 
appeal  and  the  various  delays  of  regular  litigation,  or  the  rapid 
procedure  of  &  53,  precluding  appeal  or  even  defence,  but 
limited  as  to  the  relief  afforded.  He  chose  the  latter  and 
obtained  a  decree  which  completely  exhausted  his  cause  of 
action  in  so  far  as  that  arose  out  of  the  non-payment  of  the 
money  and  his  right  to  recover  it.  And  the  contract-debt 
had  thus,  as  it  seems  to  me,  merged  or  passed  in  r^mjudicatatn, 
so  that  no  further  suit  for  the  same  debt  oould  be  maintained, 
and  both  on  general  principles  and  by  the  terms  of  s.  2  the 
matter  was  concluded.  I  have  no  doubt  that,  for  the  purposes 
of  this  discussion,  the  proeeeding  under  s.  53  was  a  suit 
brought  in  a  particular  form,  and  regulated  by  a  particular 
procedure.  And  the  difference  between  the  )>laintiff's  poeitioa 
with  such  a  decree,  and  what  it  would   have  been  at  the    con* 
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elusion  of  a  regular  suit  ia  this,  that  he  would  have,  over  and       ^^7^ 
above  the  judgment  for  his  money,  a  right  created  by  the  deed^  btud  Ettint 
but  undeelared  by  the  decree*  to  enforce  that  iadgment  by  sale  Houta»>od- 

of  the  property  mortgaged.  MAHomtD 

It  is  not  necessary  here  to  state  precisely  how  the  difference  -jj^^i^j^^faiku 
wonld  afiEect  the  decree-holder,  it  is  enough  to  say  that  he  would      i>ass. 
be  in  a  di^inctly  less  favorable  position  as  regards  third  parties.  HAaAKcsuir* 
If   the  land  continued  in  the  hands  of  the  debtor,    it   would  i>bkOhoss 
probably  make  no  difference  at  all,  for  he  could-  always  attach DiNosimDHoo 
^he  land  in  execution,   and    the  11th   section  of  Act  XXIII         ^'^'^ 
of  1861   would  prove  abundantly  efficacious  for    the  decision 
of  any  question  which  might  arise  between  debtor  and  creditor: 

As  regards  third  parties,  if  the  land  had  been  intermediately 
alienated,  it  seems  to  me  that  the  creditor  would  have  a  good 
cause  of  action  against  his  borrower  and  the  purchasers  from 
that  person,  upon  the  separate  contract  to  hold  the  land  at  his 
disposal  for  the  satisfaction  of  his  claim.  For  these  reasons  I 
conceive  that  the  decision  of  the  Subordinate  Judge  and  of  the 
Pistriot  Judge  are  both  erroneous  and  ought  to  be  reversed* 

In  the  case  before  the  Munsif,  wliich  is  the  subject  of  the 
second  special  appeal  (No.  222),  the  plaintiff  sought  a  fresh 
decree  for  the  unsatisfied  portion  of  his  claim,  as  well  as  a 
declaration  of  his  lien  as  against  the  alienees.  Upon  the  consi- 
derntions  alreadjr  stated,  I  am  of  opinion  that  the  Munsif  who 
granted  only  the  latter  prayer  was  right,  and  that  the  Judge 
who  altered  his  decree  was  wrong. 

Mabkby,  J.-^I  concur  in  thinking  that  the  proceeding  under 
(9.  53  of  Act  XX  of  1866  is  a  suit  which  terminates  in  a  decree* 

But  it  is  said  that,  inasmuch  as  the  creditor  stipulated  not 
only  for  a  decree  but  for  a  right  to  sell  specific  property  in 
i^isfaction  of  his  debt,  it  might  not  be  a  reasonable  construction 
of  the  Statute  to  hold  that  he  has  exhausted  his  remedy  by  a 
proceeding  under  Act  XX,  s.  53,  if  under  the  decree  so 
obtained,  he  cannot  get  the  same  right  to  sell  the  property  as 
he  could  obtain  in  a  regular  suit. 

I  have  had  some  doubt  whether    this  argument  sufficiently 

disposes  of  the  question,  what  is  the  cause  of  action  in  the 

58 
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^^ proceeding  under  Act  XX,  a.   53,  and   wherein  does   it  differ 

Syud  Emah  from  the  cause  of  action   in   the    suit   now   before   us  7    Bafe 

°  DBt^"'  li^ssuming  that  the  difference  in  the  remedy  would  take  the  case 

Mahombd.   out  of  the  rule  of  res  jtuUcata,  still  the  question  arises,  could  the 

Rajcoohab   plaintiff  get  any  remedy  in  the  present  regular  suit  which  he 

^^'      could  not  have  got  on  his  decree  in  the  summary  suit  uadeF 

Haranchuk.  Act  XX,  8.  53  ?  ,        * 

V.  The  plaintiff's  rights  as  decree-holder  under  s.  53,  Act  XX, 

^^^oBv^Duoo ^^Q  those  of  ^  bond-holder  with  security  who  has  obtained 
a  simple  decree  for  his  debt,  or  as  it  is  generally  called  a 
money-decree.  All  he  could  get  in  the  regular  suit  is  a  decreo 
against  the  very  same  person,  namely,  his  debtor^  with  the 
additional  declaration,  which  is  now  very  often  inserted  in  the 
decree  that  the  property  comprised  in  the  bond  is  to  be  sold 
in  satisfaction  of  the  debt«  The  question  then  is  whether  there 
is  any  difference  between  these  two  decrees. 

The  course  of  procedure  in  both  cases  after  decree  is  pre- 
cisely the  same.  The  property  must  be  attached  and  sold 
by  the  ordinary  process  of  law  in  execution  of    the  decree. 

The  thing  sold  will  be  the  same.  A  notion  has,  it  is  true, 
been  started  that  only  what  is  (as  I  consider  inaccurately) 
called  the  debtor's  equity  o  f  redemption  is  sold  under  a  money* 
decree,  that  is  to  say,  that  the  property  will  be  sold  subject  to 
the  bond-holder's  lien.  But  it  is  agreed  that  tl^at  is  not  so,  and 
that  the  purchaser  takes  all  that  the  creditor  as  well  as  the 
debtor  is  able  to  convey  :  I  may  mention  that  the  case  of 
Ershine  ^  Co*  v.  Dhun  Sishen  Sein  (1),  which  is  sometimes 
relied  on  as  a  decision  to  the  contrary,  has  been  reviewed, 
and  an  entirely  different  conclusion  arrived  at  by  Loch  and 
Mitter,  JJ.,  who  heard  the  case  after  the  review  was  admitted. 

As  regards  third  persons  not  parties  either  to  this  or  the 
former  suit,  the  result  is  tbe  same  whether  the  property  be  sold 
under  a  money-decree,  or  under  a  decree  declaring  the  lien. 
Their  rights  are  not  affected  more  or  less  in  the  one  case  than 
in  the  other.  As  against  third  parties,  the  declaration  of 
the  lien  contained  in  the  decree  can  have  no  operation  what* 


(1)  8  W.  R.,  291. 
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soever ;   they    can  only  be  affected    by  a  declaration  in    a       ^^^^ 

decree  in  a  snifc  to  which  fchey  have   been   made     parties    If  ^tdd  Eham 
flie    rights   of    claimants   to   the  property   subsequent  to    the     °  dbbn^""' 
secarity-bond  are  in  any  way  affected^  it  cannot  be  by  reason    ^**'®*'^^ 
of   the    declaration   made  in  a  suit   to  which    they    are    no    Bajcoomar 
parties,  it  can  only  be  by    reason  of  the   sale.     Whether    the  "' 

rights  of  tAird  parties  are  in  any  way  affected  by  the  sale  or  Harakchuw- 
not,  is  not  a  matter  which,  as  it  appears  to  me,   we  are    called  v. 

upon  to  decide  in  the  present  case.  There  are  decipions  upon  I>i»obdndhoo 
this  point-— 5/»eo  Prcs/m^  Singh  v»  Brojoo  Sahoo  (1)  and 
Brajaraj  Kisori  Da8i  v.  liahamed  Salem  (2) ;  and  I  should 
desire  farther  consideration  before  holdinpf  that  in  no  case  the 
rights  of  third  persons,  created  subsequent  to  the  security,  are 
in  any  way  affected  by  a  sale  under  the  secority-bond,  that  is 

to  say,  so  far  as  it  can  be  said  to  affect  their  rights  that  the 
whole  property  pledged  should  be  turned  'into  money  at  the 
instance  of  the  first  pledgee.  As  a  general  principle  *of  law,  I 
ahould  be  inclined  to  say  that  the  right  to  sell  the  very  thing 
pledged  is  inherent  to  the  pledgee,  and  as  a  general  rule  I 
should  also  say  that  no  claimants  upon  the  property  posterior 
to  the  first  pledgee  can  interfere  with  this  right,  though,  of 
course,  they  may  have  a  right  to  redeem  before  sale  ;  and  they 
may  have  a  very  effectual  claim  on  the  surplus-proeeeds,  if 
there  are  any  left  after  satisfying  the  first  pledgee.  In  England 
the  law  has  been  somewhat  'slower  than  elsewhere    in   giving  to 

t      at 

the  pledgee  a  right  of  sate,  buO^ther  in  the  English  law  nor 
in  any  other  law,  as  far  as  I  aitf' aware,  has  there  been  any 
doubt  that»  if  the  pledgee  can  sell  at  all,  what  he  sella  is  the 
property  pledged  :  and  it  appears  to  me  to  be  very  doubtful 
whether  it  would  not  be  undesirable  both  for  pledgor  and 
pledgee  that  there  should  be  a  sale  of  any  thing  else  ;,  because  I 
think  such  a  sale  as  seems  to  me  to  be  suggested  by  three  of  my 
learned  colleagues  might  lead  to  the  property  being  sold  at  a 
very  inadequate  price,  as  it  will  be  uncertain  whether  the 
purchaser  is  buying  the  property  itself,  or  a  mere  right  to  hold  it 
subject  to  some  claim  of  third  parties. 

(1)  7  W.  R„  232.  (2)  1  BL  L.  B^  A.  C,  152. 
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187S  All,  therefore,  that  I  wish  to  saj  in  this  case  is  that  a  moneys 

Stud  £mam  decree  against  the  debtor  himself  is  neither  better  nor  woma 

MoMTAzooD.  than  a  decree  against  the  debtor  himself  which  declare^ .  the- 

Hahoxbd    lien.    If,  in  order  to  get  the  fall  benefit  of  his  pledge,  the  l>ond 

^p^  ^'        holder  has  to  sne  third  parties,  there  is  nothi  n  g  to  prevent  hia 

Daw,      doing  so.  .     .  * 

Haeakohvn-  •   . 

dxr  qsosb  

V. 
PXNOBUNDEOO 

°^  OBIGINAL  CIVIL. 


JSefore  Mr.  Justice  Phear. 

1S7S 
Mareh  31.  BROUGHTON  v.  W.  J.  MERGER  akd  othibs. 


WiU,  Oon9(rnetion  of—OharUaMe  Dev%8e--Ho9pital-''^(JlMuaeproh{lniin^ 

AUenation, 

A  tertatar  left  his  penonal  property  to  tinstees  in  tnirt  to  p«f  tbeieont 
oertain  aanuitiea  to  hjs  boq  Abd  danghtor,   and,  after  bequeaUuvg  aone  pecn^ 
nUry  legacies,  deviaed  certain  immoyeable  property  to  the  trastees  in  perpetaiiy 
in  tmst  for  ihe  support  of  hospitals  in  the  North-West  ProvinceSy  with  direo« 
tioDS  that  ihe  surplus  income  (if  any)  from  his  personalty  daring  the  lives  of  his 
children,  aftd  on  the  death  of  either  of  them,  his  or  her  amittity,  and  on  t&a 
death  of  both  of  them,  the  whole  income  of  the  personalty,  should  be  applied 
in   support  of  the  hospitals.    The  will  also    contained  a  proviflion   that    th«. 
property  should  never  be  sold.    In  a  suit  for  the  ooastraotioo,  and  for  deola-, 
ration  of  the  trusts,  of  the  will,  it  appeared  that  the  inoome  of  the  personalty 
was  not  more  than  sufficient,  after  payment  of  the  legacies,  to  pay  the  anmnitiefl 
to  the  testator's  children,  and  that  the   immoveable   pxoperty  was  greatly  in' 
need  of  repairs  and  did  not  produce  enough  for  the  support  of  the  hosphsls^  or 
to  enable    the   trusts   of  the   will  relating  thereto  to  be   carried   out.    H$i^ 
that  the  devise  for  the  support:    of    the    hospitals   was   a   valid   dame,    and 
one   to   which   the  {Court   would  give     effect,    as    being    a   charitable    trust 
within  the  scope  of  43  Eliz.,  o.  4.    The  Statutes  of  Mortmain   not   applying 
to   India,    the   Oourt   ^11  carry  out  each  a  tmst   when    the  subjeot   is  im- 
moveable  property,   just   as   it    would   if   it   had   been   personal    property 
Held    also  that,   if  the    prohibition    against    sale    were    a    valid    one,    tho. 
Court  could  not  order  a   sale  merely  because   it   would    be    advantageona   to  . 
the  charity  that  the  property  should  be  sold  .•    but  hiU  that  the    prohibition 
against  sale  was  void  as  being  repugnant  to  the  devise,  and,   notwithstanding 
such  prohibition,  the  trustees  had   power   to    sell,  or  otherwise  alienato,   the 
property  for  the  purpose  of  maintainiog  the  hospitals. 


▼OIi.-Xlf.]  HIGH  bOURT.  443 

StTiT  for  the  consfcrnctioQi  and  declaration  of  the  trusts,  of  the       ^^^^ 

will  and    codicil  of  one  George  Graeme  Mercer,  described  in  the  Bbodghton 

plaint  as  formerly  of    Pattyghar,    North- West    Provinces*  bub  Mercbb. 
late  of  Aberf6ldy  in  the  coanty  of  Perth  in  North  Britain* 

The  plaint  alleged  that  the  testator  dniy  made  his  will  on  7th 
NoTemberl865,  by  which,  after    giving  his   personal  property ^ 
consisting    of  Coftipany's    paper    amounting   to  Bs.  60,000,   to 
oertain  persons  whom  he  appointed  his  trustees  and  executors,  id 
trust  to  pay  certain   annuities  to  his  son,    the  defendant  W.  3^ 

Mercer,    and  his   daughter,    another   defendant^    the    testator 
continued :— - 


And  whereas  I  have  estaUiah^d  a  hospital  in  the  villaf^e  of  Qhnmei 
in  the  district  ci  Eta,  in  the  North- West  Frovinces  of  Britiah  India; 
which  I  have  endowed  with  a  gift  of  Ba.  5,000  of  the  4  per  cent.  . 
Government  loan,  which  will  yield  an  annnal  revenue  of  Ba.  200.  and 
whereas  I  am  desirons  of  establishing  ancither  hospital  at  Fattyghtlr  'in 
the  said  North-West  FrovinceB  of  British  India,  to  be  estabHshed  in 
my  hooso  there  situate  and  known  as  the  "New  House*"  I,  therefore 
direct  my  tousteesto  apply  the  rest  of  the  interest  or  annual  inocnne 
arising,  from  my  said  Company's  paper*' which  I  estimate  willbeaboub 
Be.  1,000  a  year,  to  the  building  of  a  puoka  hospital  at  Qhurrie  afore- 
said, which  is  not  to  cost  more  than  Bs.  4,000  ;  and  upon  the  same  being 
built.  Indirect  that  the  said  annual  .sum  of  Bs.  1,000  be  applied  thus, 
Bb>  200,  part  thereof,  to  be  annually  paid  for  the  support  of  Mercer's 
Hospital  at  Ghurrie,  and  Bai  800,  the  remainder  thereof,  to  be  paid  for  the 
support  of  the  hospital  to  be  established  at  the  "New  House"  at  Futty 
ghur,  and  to  be  called  Mercer's  Hospital.  (Here  the  testator  appointed 
certain  persons  to  form  committees  of  management  for  the  two  hospitals 
and  continued):— And  I  give  and  bequeath  to  the  said  Stewart  William 
Gardner  and  Cuthbert  Cooke,  and  to  the  survivor  of  them,  and  the  heirs 
and  assigns  of  such  survivors  forever,  my  house  and  premises  situate 
at  Futtyghur  aforesaid  and  known  as  the  "Ney%  House,"  together 
with  the  land  belonging  thereto,  on  trust  to  permit  and  suffer  the  said 
house^  hereditaments  and  premises  to  be  u^ed  as  a  hospital  for  the  sick 
of  every  denomination  and  creed  soever :  and  I  direct  upon  the  death  of 
either  of  my  ohildren  taking  place,  that  the  annuity  hereby  bequeathed 
to  him  or  her  shall  immediately'  upon  his  or  her  death  be  applied  by  the 
trustees  or  trustee  for  the  time  being  of  this  my  will  for  the  support 
and  maintenance  of  the  two  hospitals  hereinbefdre  mentioned,  and  when 
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both  my  said  children  shall  hav«e  departed  this  life,  then,  that  the  ioteves^ 
arising  from  the  said  Company's  paper,  from  which  these  annuities  and 
the  grant  of  Bs.  1,000  hereinbefore  directed  to  be  paid  to  the  said  two 
hospitals,  be  re-adjnsted,  and  two-thirds  of  the  interest  or  annual  incomer 
arising  from  the  said  Conpany's  paper  be  applied  by  the  trustees  or 
trustee  for  the  time  being  of  thia  my  will  for  the  maintenance  and  8q|^ 
port  of  Mercei^s  Hospital  at  Fbttyghur,  and  the  remaining  one-third 
for  the  maintenance  and  support  of  Mercer's  Hospital  at  G&iirrie.  And 
as  to  aU  the  rest  and  residue  of  my  estate,  real  and  personal;  of  every^ 
nature  and  kind  soever,  and  wheresoever  sitoatek  I  give,  devis»aad 
bequeath  the  same  unto  the  said  Stewart  William  Gardner  and  Guthber^ 
Cooke,  and  the  survivor  of  them,  and  the  heirs,  executors^  administra^ 
tors  and  assigns  of  such  survivors^  upon  triast,  that  is^  to  say,  as  to 
the  houses,  lands,  hereditaments  and  premises,  situate  at  •  Fhttyghur- 
aforesaid  and  respectively  known  aa  "Bunnee  Hall,"  and  Debar- 
para  Factory,  to  demise  and  let  the  sanie,  and  from  the  rents  to  arise 
therefrom,  after  paying  for  repairs  and  all  necessary  outgoings,, 
to  apply  the  balance  lor  the  maintenance  and  support  of  the  said  two 
hospitals  to  be  divided  equally  between  them,  or  to  allow  the  iSurgeoir 
or  Medicial  Officer  in  charge  for  the  time  being  of  Mercer's  Hospiiitl 
at  Futtyghnr  to  reside  rent-free  in  the  premises  known  as  *'  Bunnee 
Hall."  And  I  direct  that  neither  of  the  said  hereditaments  or  premises 
be  ever  sold ;  and  as  to  the  property  '  called'  Ca£&e  Hall,  upon- trust 
to  sell  and  dispose  of  the  same  at  suoh  price  and  «t  such  time  as*  my 
trestees  may  think  fit  and  to  stand  possessed  of  the  proceeds  arising 
from  such  satct  upon  trust  to  invest  the  same  in  Government  securities , 
and  to  apply  the  interest  arising  therefrom  in  the  first  place  to  defray 
the  expenses  of  repairing  and  fipholding  the  hereditaments  and 
premises  hereinbefore  mentioned  and  known  as  Bunnoe  Hall  and 
Deharpara  Factory,  when  they  or  either  of  them  shalT  be  vacant  and 
unlet,  that  neither  of  the  said  premises  shall  ever  kt  any  time  fall  into 
disrepair  or  ruin,  and  in  the  next  place  to  apply  and  dispose  of  the 
surplus  interest  and  annual  income  in  the  maintenance  and  support  of 
the  said  two  hospitals. 


The  plaint  farther  stated  that  by  a  codicil  to  his  will,  date  d 
21st  Angast  1869^  the  testator  {inter  alia)  directed  that, his. pro* 
perty  called  CafiEre  Hall  sboald  not  be  soldi  ,b«t  should  be  held 
and  applied  by  his  trosteea  for  the  sameporposesas^ere  declared 
in  the  will  regarding  his  other  real  property  in  India,. 

The  testator  died  on  29th  October  1869^   leaving  bis  son  and 
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danghter  him  8tirvi?in;^  and  the  will  »ud   codioils  were  proved  by       ^^^^ 
tiie  execatora  ia  England ;  bnfe  the  Indian  exaentors  haying  re-^   Broughzon 
Bonnced  probate^  letters  of  adminstration  with  the  will  annexed  o{    mukcsr. 
the  estate  o£  the  testator  in  India  were  granted  to  the  plaintiff,  in 
accordance  with  a  provision  in  the  will  in  the  event  of  such  a 
cftse  arising. 

The  plaint  set  forth  certain'  correspondence)  from  which  it 
appeared  that  the  capital  of  the  estate  did  not  produce  more  than 
anfficient  to  satisfy  certain  legacies  and  the  annuities  bequeathed 
-  bj  the  testator;  that  the  only  property  that  was  at  present  avail- 
able for  the  purposes  of  the  devise  to  the  hospitals  was  the 
immoveableproperty  in  the  N.-W.  Provinces  ;  that  that  property 
could  not  be  made  to  produce  a  suiScient  income  to  carry  out 
the  intentions  of  the  testator  with  regard  to  the  hospitals ;  and 
that  the  property  was  going   to    ruin    for   want   of  necessary 

repairs.  The  testator  had  bequeathed  to  his  daughter,  one  of 
the  defendants,  an  annuity  of  £  150  a  year  only  in  case  she  pro, 

ceeded  to  Australia  witbin  a  certain  time.  The  daughter  had 
proceeded  to  Australia  within  the  time  mentioned  by  the  testator^ 
but  was  now  desirous  of  residing  in  England. 

The  plaintiff  had  presented  a  petition,  praying  for  the  opinion 
or  direction  of  the  Court,  on  the  question  whether  the  daughter 
was  entitled  to  bo  paid  the  annuity  wherever  she  m^ght  reside ; 
and  for  an*  order  that  the  plaintiff  might  be  at  liberty  to  sell  the 

immoveable  estate  and  apply  the  proceeds  as  directed  by  the  will : 

» 

but  the  Court  declined  to  make  any  order  of  that  petition  in  the 
absence  of  the  parties  interested,  and  the  plaintiff  iherenpon 
brought  the  present  suit. 


Mr*  PfctKips  for  the  plaintiff. 
The  defendants  did  not  appear. 


Ctir.  oeZi;.  %vXt* 


Pheae,  J. — In  this  case  questions  of  some  nicety  have  arisen, 
and  I  feel  it  unfortunate  that  I  have  not  had  the  advantage  of 
advide  froin  parties  possessfng  conflicting  interests.  This  Court 
is  asked  to  construe  the  trusts  of  the  will  of  Mercer,  and  to 
administer  so  much  of  his  estate  as  now  remains  according  to  the 
provisions  of  that  will. 
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187S  I  have  already  expressed  my  opiaton  that  the  annui^  piiyabla 

nBaouoHTwrto  tto  daughter  is  not  forfeited,  by  her  leayiog  Aostraliat  and 
y.  ^'  the  cooseqaence  is  that  the  only  property  about  which  there 
now  remains  any  question  is  the  real  property,  if  I  may  ao 
eall  it^— "landed  property  which  was  devised  by  the  toste^tor  to 
hospitals  in  the  North-West  Provinces.  Eventnally  theft 
will  be  some  portion  of  the  personal  property  sefcfree  from 
other  larnsts  and  available  for  the  purposes  of  the  hospitals,  but 
at  present^  according  to  the  statements  of  facts  in  the  plainti 
there  is  nothing  involved  in  the  gift  to  the  hospitals  ezoept 
immoveable  property; 

I  understand  th^t  Mr.  Mercer  was  an  Boglishman  by  birth 
and  domicile  and  the  law  which  affects  the  disposition  of  thie 
|>roperiy  must  be  so  much  of  the  Eag^lish  law  as  is  in  operation 
in  Indis. 

The  first  question  then  that  suggests  itself  is  the  qneslicm 
whether  the  devise  of  immoveable  property  for  such  a  purpose 
is  a  good  devise.  Now  I  apprehend  that  the  principal  rule 
of  English  law  which  comes  into  operation  with  regard  to  this 
part  of  the  case,  is  the  rule  against  perpetuities^  which  says 
that  all  dispositions  of  real  property  must  take  effect,  if  at 
all,  within  the  period  which  is  limited  by  that  rule.  And 
beyond  that  period  the  taker  of  property,  whether  real  or 
personal^  cannot  generally  be  in  any  degree  controlled  in  the 
enjoyment  of  the  property  by  the  w  ill  of  the  original  disposer. 

In  this  case^  the  devise  has  taken  effect  amply  within  the 
period  so  limited ;  but  can  the  application  of  the  property  be 
still  longer  controlled  according  to  the  wishes  of  the  testator  f 
Can  the  taker  be  compelled  to  carry  the  tmsts  of  the  will 
nto  effect  ?  Although  in  England  this  cannot  generally  bedonoj 
yet  when  the  purpose  for  which  property  is  given  falls  within 
the  scope  of  48  Eliz.,  c.  4,  the  Court  of  Chancery  has  authority 
to  establish  the  trust  and  to  take  all  requisite  measnresj  aa 
by  appointing  trustees  and  framing  a  scehme,  and  so  on,  when 
necessary  to  give  effect  to  the  trustj  subject  however  to  the 
qualificatiopj  that  if  the  trust  is  such  as  to  possess  the  oharao« 
ter  of  a  superstitious  use^  the  gift  is  void  and  cannot  have 
effect  given  to  it^  and  subject  also  to  the  furtheor  large 
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fication  that  devises  of  real   property    to  such  charitable  uses       ^^^^ 
as  are  not  privileged^  or  excepted  by  Statates^  are  void.    I  need  Bbovobton 
hardly  say^   that  the  Statates  which  deal  with  and  are  applicable     ^  ^' 
to  these  devises  are  commonly,  though  not  very  correctly,  called 
the  Statntes  of  Mortmain, 

The  partionhur  charitable  purpose  to  which  the  property  has 
been  devflsed  in  this  case  is  a  hospital,  and  it  has  been  decided 
in  England  that  a  hospital  comes  within  the  scope  of  43  Eliz., 
c.  t'-^Aitamey-General  v.  Kell  (!)  and  University  of  London  v, 
Tarrow  (2) — the  latter  a  somewhat  remarkable  case,  inasmuch 
as  it  was  there  held  that  a  hospital  for  the  cure  of  domestic 
animals  was  within  the  scope  of  the  Statute.  So  that  the  chari- 
table purpose  to  which  the  testator  has  devoted  his  property 
is  one  to  which  the  Court  of  Chancery  in  England  would  take 
care  that  it  was  devoted  in  perpetuity  notwithstanding  the 
ordinary  rule  against  perpetuities;  and  the  High  Court  as 
successor  of  the  Supreme  Court  inherits  the  powers  of  the 
Court  of  Chancery  in  this  respect,  if  these  powers  are  to  be 
attributed  to  the'  forum  rather  than  to  Common  Law.  Probably, 
however,  it  would  be  right  to  say  that  the  Statute  of  Elizabefli 
is  declaratory  of  the  Common  Law,  and  does  not  merely  endow 
the  Court  of  Chancery  with  special  power?.  But,  however 
this  may  be,  both  this  Court  and  the  late  Supreme  Court  have, 
in  very  many  cases,  acted  under  the  authority  of  the  Statate  of 
Elizabeth  and  given  effect  to  charitable  trusts  in  the  nature  of 
perpetuities  within  its  scope. 

It  is  hardly  necessary  for  me  to  add  that  the  Mortmain  Acts 
are  toot  operative  in  India  :  for  that  has  been  laid  down  authori- 
tatively in  more  than  one  case — The  Mayor  of  Lyons  v.  The 
East  India  Company  (3),  Attorney- General  v.  Stewart  (4),  and 
Mitford  V.  Reynolds  (5).  This  being  so,  it  must  follow  that  this 
Court  will  carry  out  a  trust  of  this  kind  when  the  subject  is 
immoveable  property  just  as  it  would  if  it  had  been  merely 
personal  property.  It,  therefore, .  seems  to  me,  that  the  devise 

m 

(1)  2  Beav.,  575.  (4)  2  Merivale,  143. 

(2)  3  Jut.,  N.  S.,  42 1 .  (5)  I  PhU.,  185,  p.  192. 

(3)  1  Moore's.,  I,  A ,  175. 
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juJl^l .  ^^  ^^^^  property  to  the    hospital  is  good,  and   onght  to  have 

BBovQwtonf  effect  given  to  it. 

iffsBCKs.  ^^^  °?^^  qoestioD^  and  the  all-important  one  in  this  oase^  is, 
whether  any  portion  of  the  property  can  be  sold ;  for,  if  it 
cannot,  and  if  I  understand  the  facts  aright^  then  it  is  almost 
valueless  to  the  charities  in  their  present  state.  It  does  not  and 
cannot  be  made  to  produce  income,  and  the  hospital  baiHings  are 
falling  into  ruin  for  want  of  repairs.  The  testator  has,  however^ 
expressly  forbidden  that  the  property  or  any  portion  of  ife 
should  be  sold,  and  if  this  condition  thus  imposed  it  valid  ancl 
operative^  I  think  the  Courts  cannot  order  a  sale  merely  beo^nae 
it  would  be  advantageous  to  the  charity  that  the  property 
should  be  sold.  A  Court  of  ijquity  will  no  doubt  in  all  cases 
brought  before  it  oblige  an  owner^  who  is  of  fu}l  age,  tp  sell  or 
to  do  all  that  he  ought  to  do  with  regard  to  property  in  order 
to  discbarge  his  liabilities  to  other  parties  in  respect  of  it ;  and 
nndor  similar  circumstances  the  Court  will  order  a  sale  to  be 
made  on  behalf  of  a  minor  which  shall  be  binding  on  him  when 
he  comes  of  age  :  but  it  has  been  expressly  laid  down,  that  the 
Court  has  no  authority  to  order  a  sale  merely  because  it  would 
be  beneficial  to  the  oyfuerB-^Calvert  v.   Godfrey  (1),   and  also 

that  the  Court  could  not  sanction  a  sale  by  trustees  for  the 
benefit  of  the  minors  before  the  occasion  for  the  ezistenoe  of 
the  power  of  sale  had  arisen— Jo/m^^one  v.  Baher  (2).  If  then 
the  trustees  in  the  present  instance  have  no  power  to  sell*  that  ia 
are  in  the  same  position  as  that  of  trustees  whose  power  has  not 
arisen^  this  Court  connot  sanction  a  sale  merely  beoanae  it  would 
be  beneficial  to  the  charity. 

But  in  my  opinion^  after  the  best  consideration  I  can  g^ve 
to  the  matter^  the  prohibition  of  the  testator  against  selling  is 
void.  It  is^  I  may  say,  repugnant  to  the  gift.  It  is  an 
endeavour  on  the  part  of  the  testator  to  limit  the  incidents  of 
the  property  beyond  the  period  authorized  by  the  rule  against 
perpetuities  to  a  greater  ezteut  than  is  needed  for  the  charitable 
purpose  to  which  he  has  devoted  the  property.  I  may  almoat 
venture  to  say  that  the  only  restraint  which  the  testator  conld 
havo  imposed  with  regard  to  dealing   with  the  property  was  the 


(1)  6  Beav.,  97,  (2)  8  Beav.,  233, 
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restraint  involred  in  tke  parposes  to  which  it   is  derated.    To       ^^^^ 
use  English  technical  langaage  the  fee  went  for  that   parpose,  BftouoHioN 
and  it  is  repugnant  to  that  estate  Uiat  the  holder  of  it  should  be    mbbcbb. 
forbidden   to    sell.     And    I   may    add    that  there  is   nothing 
intrinsio  to  a  charitable  purpose,    certainly  not  to  one  of   this 
Icind  to  present  property  from  being    sold   on   behalf   of    the 
charity,  ifr  there  is  any  necessity  for  the  sale.     In  the  case  of  The 
CoUegeof  8t.  Mary  Magdalen,  O^ord,  v.  Attomey-Oeneral  (1), 
the    Lord    Chancellor   said :      ^'  There     is    no    positive    law 
which   prohibits  the  sale  of   charitable    lands/'    So   I  appro- 
kend  that  the*foander  of  a   charity  like   this  cannot    foAid 
m  sale  when    absolutely  necessary  for    the    purposes  of  the 
eharity  to  which  he  devotes  his  property,  tfaonc^h  he  might,    no 
donbti  if  he  thought  fit,  have  given  the  trustees  a  larger  dia- 
oretioQ  with  respect  to  selling  ]than  would  be  involved  in  the 

ptirposes  and  needs  of  the  charity  itself.  It  seems  to  me 
then,  on  the  whole,  that  the  property  has  been  given  by  the 
testator  for  a  specific  charitable  purpose,  and  that  the  trustees 
have  all  the  powers  of  an  owner  over  it  which  are  necessary  to 
maike  it  e£Eective  for  the  purpose.  The  principles  which  were 
lately  laid  down  by  the  Privy  Council  as  to  debutter  property 
in  the  case  of  Prosunno,  Kumari  Dehya  |v.  Oolab  Ohand 
Baboo  (2)  seem  to  apply  very  aptly  here.  The  words  of  the 
judgment  are  : — "  Bat  notwithstanding  that  property  devoted 
to  religious  parposes  is  as  a  rule  inalienable^  it  is.  in  their 
Lordships'  opinion,  competent  for  the  sebait  of  property  dedi- 
cated to  the  worship  of  an  idol,  in  the  capacity  as  sebait  and 
manager  of  the  estate  to  incur  debts  and  borrow  money  for  the 
proper  expenses  of  keeping  up  the  religious  worship,  repair* 
ihg  the  temples  or  other  possessions  of  the  idolt  defending 
hostile  litigious  attacks,  and  other  like  objects.  The  poWer 
however  to  receive  such  debts  must  be  measured  by  the  existing 

necessity  for    incurring    them It   is    only    in   an 

ideal  sense  that  property  can  be  said  to  belong  to  an  idol,  and 
the  possession  and  management  of  it  must  in  the  nature  of 
things'  be  entrusted  to  some  person  as  sebait  or  manager.    It 


(1)  3  Jur.,  N.  S.,  675.  (2)  Post,  pp.  458,  459. 
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1875  would  seem  to  follow  that  the  person  so  entrasted  must  of 
Bbouorion  necessity  be  empowered  to  do  whatever  may  be  reqaired  for  the 
V.  service  of  the  idol,  and  for  the  benefit  and  preservation  of  itg 
property,  at  least  to  as  great  a  decfree  as  the  manager  of  an 
infant  heir.  If  this  were  not  so,  the  estate  of  the  idol  might  be 
destroyed  or  wasted,  and  its  worship  discontinued  for  want  of 
the  necessary  funds  to  preserve  and  maintain  them.''  • 

If  "  charitable"  be  read  for  "  religious"  and  "  hospital"  be 
put  for  **  idol,"  these  passages  become  exactly  in  point,  and  the 
ground  of  the  reasoning  would  seem  to  be  the  same  in  both  cases. 

On  the  whole  then,  I  am  prepared  to  declare  that  the  devise 
of  this  immoveable  property  to  the  purpose  of  4he  hospitals  is 
valid  and  ought  to  be  carried  into  effect :  and  also  that  the  trustees 
have  anthoritj^  on  the  stato  of  facts  given  in  the  plaint  to  sell 
80  much  of  this  property  as  may  be  needed  for  the  repairs  of  the 
hospital.  With  these  views  I  think  I  must  declare  that  the 
trustees  under  this  will  have  power  to  sell  or  mortgage  the 
immoveable  property  devoted  to  the  hospital,  to  such  an  extent, 
as  may  be  necessary  for  keeping  the  hospital  in  efficient  operation 

Attorneys  for  the  plaintiffs  :  Messrs.  Bem^rs,  Sanderson  and 
XJpton^ 

PRIVY  COUNCIL. 


^876  POSUNNO  KUM  ABI  DEBT  A  and  anothbk  (PlaihtifpbJ  «.  GOLAB 

Jonw.  12  4-  CHAND  BABOO  CDbfbndaht). 

Fehy.  3. 
— "■~~~  [On  Appeal  from  the  High  Court  ol  Judicature  at  Fork  William  in  BengaL] 


SinduLaw^BehUtet  Property  ^Sehait^Powtr  ofAllUncUion^Be$Jvdieai€L 

Am  a  general  rale  of    Hindu   law,  properky   given   for  ihe    maintenanoe  of 
religions  wonhip^  and  of  charities  oonneotedwith  it,  is  inalienable. 

It   is  oompetent^   however,  for  the  sebait  in  charge  of  property  dedicated 
to  the  worship   of  an  idol,  in  his  oapadtty  of  sebait  and  as  manager  of  the 
ostate,  to  incur  debts  and  boxrow  money  for  the  proper  ttcpOnsea  of  keeping 
up  the  religions  worship,  repairing  the  temples    or  other  possessions  of  the 
idol,  defending  hostile  litigions  attacks,  an4   other  like  objects.    The    powei 
to  inoor  snoh  debts  is  to  be  measnred  by  the  esisting  neoessity     for  incurring 

*  Present .— 3ifi  J.  W.  Golvilx,  Snt  B.  Psaoock,  Sib  M.  E.  Smith, 

AMD  Sib  Bobbbt  P.  Oollibb« 
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them,  the  antfaoclty  ef  the  sebait  being  in  this  respect  aoaJogoas  to  tliat  of         1B75 

a  manager  for  an  infant  heir,.  _  *** 

_   ^  7  *  ,    .  Pbobdkno 

It  being  competent  for  a  sebait   to     borrow  money  for   necessary  purposes,      Kumaki 

it  follows  that  judgments  obtained   against  a  fprmer  sebait  in  respect  of  debts       Dbbya 
so  incurred,    are  binding  upon  saoceeding    sebaits,  who  form    a  continuing  ^^     ^'        • 
xepresentation  of  the  d^Uer  property*  Baboo. 

*  But,  before  applying  the  prinoipie  of  res  ^ttdiatia  to  anoh  judgments,  t  he 
Court  should  be  satisfied,  *that  the  judgments  relied  upon  are  untainted  bf 
fraud  or  collusion,  and  thai  the  necessary  and  proper  issnes  have  been  raised, 
tried,  and  decided  in  the  su  its  which  led  to  them. 

Bzeoation  of  euoh  judgments  shoold  be  deoieed  only  against  the  rents  and 
profits  of  the  (Z«&utter.  property. 

Appeal^  from  a  djeoision  of  the  Calontta  High  Court  (Markbj 
and  Birch,  J  J.),  dated  22  nd  May  1873. 

The  main  question  to  be  determined  on  this  appeal  was  the 
validity  and  effect  as  against  the  appellants,  who  are  the  sebaits 
of  the  idol  Lnkahmi  Narain  Thakoor,  of  certain  decrees  obtain* 
ed  against  their  predecessor  in  the  sebaitship,  Baja  Baboo,  by 
the  respondent  Golah  Chand  Baboo. 

The  suit  was  bronght  to  have  these  decrees  set  aoide^  and 
the  property  of  the  idol,  which^  at  the  instance  of  the  defendant, 
had  been  attached  in  execution  of  the  decrees,  released. 

The  plaintiffs  had  a  judgment  in  their  favor  in  the  Court  ol 
the  Subordinate  Judge  of  Zilla  Dacca,  but  on  appeal  by  the 
defendant  to  the  High  Court,  that  decision  was  reversed,  and 
from  the  judgment  of  the  High  Court,  the  plaintiffs  appealed  to 
Her  Majesty  in  Council. 

The  material  facts  of  the  case  and  the  issues  raised  are 
fully  set  forth  in  the  report  of  the  case  in  the  Court  below  (1). 

Mr.  Come,  Q.C.,  and  Mr.  Bomer  for  the  appellants. 

Mr.  Leith  Q.C.,  and  Mr.  Doyne  for  the  respondent. 

Mr.  Covfie  submitted  that  there  was  ground  shown  for  setting 
aside  the  decrees  as  having  been  obtained  [fraudulently  and 
coUusively.  He  would  not,  however,  rely  on  that  contention. 
Assuming  the  decrees  not  to  have  been  brought  about  by  collu- 
sion and  fraud,  still  they  were  not  binding  on  the  appellants. 

(11)  11  B.  L.  R,,  332. 
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1875       Tke  powers  of  a  sebait  do  noli  mtke  it  comptent  for  him  to 

Pbosctnko     charge  the  estate  of  the  idol^  or  at   any  rate,  not  beyond  the 
^1^"**'      tewn  of  his  own  incumbency — Radha  Bullubh   Chand  v.  Juggut 
V.  Chunder  Ghowdhry  (1).  The  cases  o(  Kisaonund  Ashrom  Dundy  v. 

jaLioo!^^'^  J^ttmnjF  Doss  Byragee  (2)  and  Juggut  Ohunder  S&in  ▼. 
Kishwanund  (3)  were  referred  to  by  the  Jadp^ea  of  the  Higfh 
Conrt,  who  said  that  no  attempt  had  been  made  to  distinguish 
them  from  the  present  case.  They  were^  however,  distinguish- 
able. In  the  first  the  question  wan  as  to  a  right  of  property. 
A  suit  was  brought  by  a  third  party  to  recover  land  from  which 
he  had  been  ejected  by  a  sebait,  who  claimed  it  as  the  property 
of  the  idol.  It  was  decided  that  thQ  sebait  had  no  right  to  the 
land.  It  was  held  in  subsequent  proceedings,  tod  rightly,  that 
such  a  decision  binds  the  idol,  and  consequently,  the  sebait's 
successors.  In  the  second  case  there  was  no  dispute  aft  to  the 
validity  of  the  encumbrance.  The  sole  question  was  whether 
the  claim  had  been  paid  off.  The  case  of  Mahatanee  Shibes- 
souree  Debia  v.  Mothooranath  Acharjo  (4),  which  was  also 
referred  to  by  the  Judges  of  the  High  Court,  was  likewise 
distinguishable  as  binding  the  property  of  the  idol.  The  case 
went  to  show  that  the  debait's  powers  in  respect  to  lands 
dedicated  to  religious  uses  are  strictly  limited. 

The  intention  of  the  CMurts  which  passed  the  decrees  now  in 
question  was  to  bind  Raja  Baboo  personally,  and  not  as  sebait 
of  the  idol.  Consequently,  the  decrees  were  not  operative  as  legal 
decisions  as  against  succeeding  sebaits.  Apart  from  the  con- 
struction of  the  terms  of  the  decrees,  they  are  not  binding  on 
the  appellants.  The  sebait  is  in  the  position  of  a  trustee,  who 
is  not  bound  by  the  irregularities  of  his  predecessor*  There 
was  no  clear  finding  that  the  debts  for  which  the  decrees  were 
given  were  properly  incurred,  or  that  the  sunos  borrowed  had 
been  applied  for  the  benefit  of  the  idol. 

Mr.  Romer  on  the  same  side.— ^The  decrees  are  not  against 
the  appellants.    They  do  not  dtpcide  that  there  could  be  a  charge 

(1)  4  Sel  Rep.,  151.  (3)  2  Sel.  Rep.,  126. 

(2)  Marsh.,  485.  (4)  13  Moore's  I.  A.,  270. 
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on  the  estate  of  the  idoL    They  are  decrees  against  the  private ^^^^ 

properfcy  of  the  former  sebait.    If  they  are  analysed,  they  are    ^o«^h»« 
in  favor  of  the  appellants,     [Sir  Barnes  PsACOOK.-«-Yoa  sne      Debta 
to  set  aside  these  jadgments  and  deoreea ;  but,  if  they  do  not  Qoi.AB^b«A«  9 
P|e]adice  yon,  there  is  no  need  to  ask  that  they  be  set  aside.     If      Babqq. 
they  only  warrant  seianroof  the  profits  of  t^e  debuUur  Hndm 
during  tbe%)rmer  sebait'a  holding,  jrou  have  no  ocoasion  to  a0t 
them  aside.] 


Mr.  Leith,  Q.C.,  for  the  respondent. — The  liability  of  the 
debutler  lands  was  jadipially  determined  in  the  suits  in  which 
the  decrees  now  sought  to  be  set  aside  were  made*  Under 
a.  2,  Act  YIII  of  1859,  the  same  question  oannot  bo  again 
tried  between  the  same  parties.  The  appellants  having  failed 
to  show  that  these  decrees  were  collusive  and  fraudulent,  have 

been  obliged  to  abandon  that  part  of  their  case.    They  now 

• 

contend,  first,  that  on  a  just  construction  of  the  decrees  they 
were  ex  facie  intended  to  bind  Raja  Baboo  alone ;  c$econdIy,  that 
if  intepded  to  bind  succeeding  sebaits.  they  are  invalid. 

On  the  first  point,  from  the  laaguage  of  the  decrees,  it  was 
clearly  the  intention  of  the  Courts  that  the  amount  decreed 
should  be  realized  from  the  pro6t3  of  the  debutUr  lands,  and 
there  are  no  words  to  restrict  realisation  to  the  period  of  Baja 

Baboo's  incambency. 

As  to  the  second  point ;  if  a  succeeding  sebait  were  not 
bonnd  by  a  decreed  obtained  agaiost  his  predecessor,  th^re  would 
be  a  wide  opefaing  for  fraud*  since  the  incumbent  against  whom 
the  decree  .had  gone  might  easily  pass  the  endowment  color* 
ably  into  other  hands,  as  ha^  be^n  donie  here,  the  appellajots 
being  the  wife  and  nephew  of  the  former  sebait.  The  right  of 
the  sebait  to  charge  the  idoPs  estate  might  riBst  on  special,  or 
on  general,  grounds.  In  the  present  case,  there  was  evidenoo 
that  the  original  grant  was  made  to  Bhiken  Lall,  the  grandfather 
of  Baja  Baboo,  as  a  reward  for  services  rendered  ;  but,  that  in 
order  to  exempt  the  lands  from  public  burthens,  they  were 
colorably  conveyed  for  religious  and  charitable  uses.  In  this 
particular  case,  it  might  be  taken  that  the  sebait  was  intended 
to  have  full  powers  to  charge  the  estate.    But  generally,  and 
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'^^^        irrespective    oJE  the  terms  of  the  fottndation,  it  was  clear  that 

Phoscnko     sebaitsare  privy  in  estate  in  sach  a  sense  that,  where  an  issne 

DsBTA       rnvolving  a  charf^e  on  the  estate  of  the  idol  has  been  properly 
Golab^Ghand  ^^^  regularly     determined  by  *a  Court  of  law  against  a  former 

Baboo.       sebait^    the   deoiRion  binds  his  snccessor^     The  cases  of  K%»«^ 
WLuA  il«&rom  Dundy  v.  Nurtingh  Uosn  Byragee  (1)   and  Juggut 
Ohunder  Sein  v.  Kishwanund  (2),  which   were  referrea  to  in  the 
judgment  of  the  High  Gourby  were  decisive  to  that  effect.    The 
distinction  which  Mr.  Cowie  attempted  to  draw  between  these 
two  cases  and  the  present,  had  no  real  foundation.     In  all  three 
cases,  the  property  of  the  idol  had  been  the  subject  of  suit,   and 
had  been  held  liable.     The    case  {of    Maharanee    Shibessauree 
Dehia  v.  Mothooranath  Acharjo  (3)  was  entirely  in  the  respond* 
ent's  favor.     Had  it  been  shown  that  the  decrees  were  fraudn- 
lently  obtained,  there  would  have  been  ground  for  setting  them 
aside.     In  Lalla   Bunseedhur   v.    Koonwar    Bindessuree    Dutt 
Singh  (4),    the  decision,  as  appears    from  Lord    Chelmsford's 
remarks  (5),  went  entirely  on  the  evidence  that  the  transaction 
was  tainted  with  fraud. 

The  position  of  the  sebait  is  not  like  that  of  a  trustee.  He 
is  clothed  with  fuller  powers.  His  position  more  nearly  resem- 
bles that  of  the  manager  for  an  infant  heir,  who  may  charge  the 
heir's  estate  in  case  of  need,  and  for  the  benefit  of  the  estate — 
Bunoomanper$aud  Panday  v.  Musaamut  Bdbooee  Munraj 
Koonwaree  (6).  It  is  essential  for  the  purposes  of  the  endow* 
ment  that  the  sebait  should  have  power  to  borrow  money 
The  Courts,  in  making  these  decrees,  decided  that  the  money 
borrowed  was  borrowed  for  the  purposes  of  the  endowment  ; 
the  liability  of  the  dehutter  lands  was  consequently  not  limited 
to  the  incumbency  of  the  borrower. 

* 
Mr.  Oowie  in  reply. — Mr.  Leith  puts  his  case  on  special  and 

on  general  grounds.     A  a  to   the  first,   he  says   we  are  dealing 

with  property  devoted  to  religious  and  oharitable  purposes,  but 

sub  modo,  under  the   terms  and  conditions   of  the  sanad    by 

(1)  Marsh.,  485.  (4)  10  l^oore's  I.  A.>  454 

{!)  2  Sel.  Rep.,  126.  (5)  W.,  460. 

(3)  13  Moore's  I.  A.,  270.  (6)6  Moore's  I.  A.,  393, 
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lirbich   the   endowment  was  created  I  find    nothing   in    that        ^<?S 
.  aanad   to     extend   the     powers    of   the  sebait   beyond    the    pboaxinno 
expressed  religions  and   charitable  objects.    The   lower  Gonrta     ^^bta^ 
have  not  decided  that  there  is  any  residuary  beneficial  interest        v. 
v\  the  sebait.    As  to  the  general  grounds,  Mr.  Leith   says  that,      j^^J^^^ 
irrespective  of  the  terms  of  the  foundation,    the  law  will  imply  a 
power  to  borrow.    Bat  the   case  which   he  cited  of  a    guardian 
diarging    the  estate   of  an   infant  heir,    was  a  case    of  money 
borrowed  for  necessary   purposes.    There  is  no   finding  in  the 
present  case  that  there  was  any  necessity  to  borrow. 

Our.  dbdv.  vuU^ 

The  judgment  of  their  Lo^gkdships  was  delivered  by 

Sir    M.  E.   SurrH,—- The    appellants   sued    in  the    Court  of 

the  Judge  of  Zilla  l)acoa  as  sebaits  of    an  idol  called  Lukshmi 

Narain  Thakoor  to  set  aside  two  decrees  dated  respectively  the 

27th  February  1822  and    the  25th  July    1854,  obtained  by  the 

•  respondent  against  their  immediate  predecessor,  the  sebait  Raja 
Baboo,  and  to  have  the  debtUtuir  property  of  the  idol  released 
from  the  attachment  issued  in  execution  of  these  decrees. 

It  was  alleged  in  the  plaint  that  the  above  decrees  were 
obtained  by  fraud  and  collusion,  and  an^issue  was  framed  on  this 
charge.    The  Zilla  Judge    gave  a  judgment    on  this  issue,  from 

*  which,  although  somewhat  ambiguous  and  obscure,  it  may  be 
inferred  that  he  considered  the  charge  of  fraud  had  been 
sustained.  The  High  Court,  however,  on  appeal,  came  to  the 
distinct  conclusion,  and  in  their  Lordships'  opinion  rightly,  that 
this  charge  was  unsupported  by  any  evidencoj  The  learned 
counsel  for  the  appellants  having  admitted  at  the  Bar  that  he 
could  not  on  this  point  successfully  impeach  the  judgment  of  the 
High  Court,  it  is  unnecessary  to  consider  it  further. 

It  should  be  observed  in  Umine  that  the  case  does  not  come 
before  their  Lordships  by  way  of  appeal  from  the  decrees 
sought  to  be  impeached,  but  upon  a  fresh    suit  to  set  them  aside. 

The  fects  which  led  to  the  suit  in  which  the  first  of  the  two 
decrees  was  obtained  are  found  in  the  judgment  of  the  Judge 
of  the  Civil  Court  of  Dacca.  It  appears  that  Baja  Baboo, 
who  Was  a  man  of  profligate  habits,  having  spent  the  income  of 

60 
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1875  ihe  debuttur  property  on  his  own  pleasnres^  borrowed  Bs.  4V00O 
FBoeuKRo  from  the  respondent  to  defray  tlie  expenses  of  the  wor* 
KcMABi  ship  of  the  idol,  and  of  repairing  the  temple.  As  secnrity 
V.  for  this  advance  he  gave  a  bond  to  the  respdndeiltj  and  also  a 
^  Batoo^^  "rahannama,  by  which  be  pledged  the  debuttw  property  for  th^ 
repayment  of  the  borrowed  money.  In  both  aecaritiies  it  is 
stated  that  the  money  was  borrowed  for  the  seryice  %i  the  idol 
and  the  expenses  of  the  temple.  The  respondent  bronght  his 
snit  against  the  sebait  Baja  Baboo  on  these  docnments^and  issues 
were  raised  and  evidence  gone  into  npon  the  question  of  fact^ 
whether  the  money  was  bond  fide  borrowed  and  expended  for 
the  service  of  the  idol,  and  also  npon  the  questions  of  law 
whether  Baja  Baboo  could  plegde  the  debiUtur  property  for  money 
80  borrowed  and  expended,  and  whether  the  profits  of  it  could  be 
attached  for  payment  of  such  a  debt.  It  appears  that  the  Prin- 
cipal Sudder  Ameen  gave  the  respondent  a  decree  for  the  debt 
and  interest,  but  ordered  the  amount  ''  to  be  realized  from  such 
private  property  of  Baja  Baboo  as  is  not  prevented  from  being 
sold  by  auction,^'  intimating  that  the  question  whether  the  debuttur 
property  could  be  so  sold  might  be  determined  at  the  time  of 
the  execution  of  the  decree.  The  present  respondent  appealed 
from  this  decision  of  the  Zilla  Judge.  In  disposing  of  the  issue 
of  facts,  this  Judge  came  to  the  conclusion  that  the  money  had 
been  borrowed  and  expended^for  the  service  of  the  idol.  On  the 
other  questions  he  held,  first,  in  conformity  with  the  opinion  of- 
the  pundit  of  the  Court  that  the  rahannama  or  specific  pledge  of 
the  property  could  not  be  enforced ;  but  secondly,  that  a  decree 
founded  on  the  bond  for  the  money  so  borrowed  might  be  given, 
to  be  realized  from  the  rents  of  the  debuttur  lands.  He  accord*- 
ingly  so  framed  the  decree. 

The  second  decree  now  sought  to  be  set  aside  was  obtained  in 
a  suit  instituted  by  the  respondent  in  the  Court  of  the  Principal 
Sudder  Ameen  of  Dacca  against  Baja  Baboo  on  a  bond  for 
Bs.  2,700,  gave  by  him  for  money  which  the  bond  states  was 
borrowed  for  the  service  of  the  idol,  part  of  it  being  to* defray 
the  necessary  expenses  of  a  law-suit  affecting  the  debuttur  land3« 
Issues  were  framed  as  in  the  former  suit,  with. respect  to  the 
purpose  for  which  the  money  was  borrawed,  and  the  liability  of 
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the  dehutter  property  to  be  attaohed  for  the   debt.    These  iaanes       W5 
the  Principal  Sadder  Ameen  found  in  favor  of  the  respondentj    Fbosunno 
and  decided  that  the  debt  should   be  paid  by  Raja    Baboo^  or      5"^^]^ 
else  realized  from  the  profits  of  the  dehutter  mehal.  v. 

The  above  two  decrees  are  entitled  to  the  force  due  to  judg-  ^^]J^^*"^ 
iflents  of  competent  Courts.  The  determination  of  the  issues 
13  res  judimtaj  and  their  Lordships  think  that^  in  the  absence 
of  proof  of  fraud  and  collusion,  the  High  Court  was  right  in 
holding  that  it  could  not  reopen  and  review  the  judgments 
founded  upon  them.  Nor  need  their  Lordships  now  say  whether 
the  Judge  in  the  first  case  was  right  in  holding  upon  the  evidence 
of  title  before  him  that  Baja  Baboo  had  no  power  to  make  a 
specific  pledge  of  the  debuttur  property,  since  they  are  not 
sitting  in  appeal  to  determine  whether  his  conclusions  of  fact 
or  of  law  are  right  or  wrong.  They  can  now  properly  deal 
only  with  the  operation  and  effect  of  the  decrees  as  they 
stand. 

The  question,  however,  how  far  these  judgments  are  binding 
upon  the  appellants,  the  successors  of  Baja  Baboo>  remains^ 
and  has  been  argued  at  the  Bar, 

It  was  first  contended  that,  according  to  the  true  construction 
of  the  decrees*  they  were  e»  faoie  intended  to  bind  Raja  Baboo 
alone,  and  not  succeeding  sebaits  ;  bnt  their  Lordships,  during 
the  arguments,  stated  that  in  their  opinion  the  plain  meaning  of 
the  decrees  was  that  the  entire  debts  should  be  realised  out  of 
the  profits  of  the  deh%Mwr  lands. 

The  main  point  for.  decision  remains,  whether  these  decrees 
can  now  be  legally  carried  into  effect,  which  raises  the  question 
whether  (he  profijts  of  debuttur  lands  can  be  attached  and 
appropriated,  dnriog  the  incumbency  of  succeeding  sebaits  by 
i^rtua  of  judgments  obtained  against  a  former  sebait  in  respect 
of  debts  properly  and  necessarily  incurred  by  him  for  the 
service  and  benefit  of  the  idol. 

It  is  to  be  observed  that  the  question  is  not  raised  whether 
the  lands  themselves  could  be  sold  under  the  decrees. 

There  is  no  doubt  that,  as  a  general  rule  of  Hindu  law^ 
property  given  for  the  maintenance  of  religious  worship^  and 
of  charities  connected  with  it>  is  inalienable. 
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1875  In  an  appeal,  which  not  long  ago  came  before  lliis  tribunal, 

PRoeimKo    &  question  arose  as  to  the  validity  of   a   grant   of  a  manraai 

^|?{|'^'^      potta  at  an  invariable  rent  of  dehuttur    lands.    Lord   Chelma- 

\!^      ford«  in  delivering  the  judgment,  said :— -''  The    talook  it8el£» 

^^A^^'^  with  which  these  jamas  were  connected  by  tennre,  was  dedicated 

to  the  religious  service  of  the    idol.    The    rents  constituted; 

therefore,  in  legal  contemplatiotf^  its  property,    The^bait  had 

not  the  legal  property    but  only    the   title    of    manager  of  a 

religious  endowment.     In   the  exercise  of  that  office  she  conld 

not  alienate  the  property^    though    she    might    create   proper 

derivative  tenures  and  estates  conformable  to  usage/'    And  this 

Committee  having   regard   to    the    presumption    arising  from 

this  state  of  things^  and  other  facts  appearing  in  the  evidence, 

held  that  the  potta  was   not^  in  fact,  established*— Jfo^roiiea 

8hibes80ure$  DebiaY.  Mothooranath  Acharjo  (1). 

But  it  is  to  be  observed  that  this  CommitteOi  whilst  considering 
that  the  grant  of  such  a  potta  by  a  sebait  would  be  prima 
facie  a  breach  of  trust,  expressed  an  opinion  that^  if  the  grant 
had  been  affirmed  by  a  judgment,  the  succeeding  sebaits 
would  have  been  bound  by  it ;  pi*obably  for  the  reason  that  after 
a  judgment  it  must  be  assumed  either  that  such  a  potta  was 
warranted  by  the  terms  of  the  original  endowment,  or  by  usage, 
or  was  in  some  way  beneficial  to  the  interests  of  the  trust.  It 
is  said  :— ''  If  the  decrees  appealed  against  stood  unreversed, 
the  title  to  hold  at  a  fixed  invariable  rent  wonld,  on  the  pleadinga 
and  specially  on  the  judgments^  be  viewed  as  tea  judicata 
binding  on  the  parties  and  those  claiming  under  them.'' 

But,  notwithstanding  that  property  devoted  to  religions 
purposes  is^  as  a  rule^  inalienable,  it  is,  in  their  Lordehipa 
opinioui  competent  for  the  sebait  of  the  property  dedicated  to  the 
worship  of  an  idol,  in  the  capacity  as  sebait  and  manager  of 
the  estate,  to  incur  debts  and  borrow   money   for  the  proper 

expenses  of  keeping  up  the  religious  worship,  repairing  the 
temples  or  other  possessions  of  the  idol,  defending  hostile 
litigious  attacks,  and  other  like  objects.  The  power,  however, 
to  incur  such  debts  must  be  measured  by  the  existing  necessity 

(1)  13  Moore's  L  A*,  S70.  : 
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f OT  incaning  them.    The  authority  of  the  sebait  of  m  idoVs       ^^^ 
estate  would  appear  to    be  iu  this  respect  analogous  to  that  of  the    prosumno 
manager  for  an  infant  heir,  which  was  thus  defined  in  a  judgment     ^sbyI' 
of  this  Cpmsiittee,  delivered   by  Lord  Justice  Knight  Brace :— -         t;. 
"  The  power  of  the  manager  for  an   infant  heir  to  charge  an  ^^^^,^* 
%sjiate  not  his  own  is,  under  the  Hindu  law,  a  limited  and  quali* 
£ed  power.    It  can  only  be  exercised  rightly  in  a  case  of  need 
or  for  the  benefit  of  the  estate.    But  where,  in  the  particular 
instaince^  the  charge  is  one  that;  a  prudent  owiier  would  make  in 
order  to  benefit  the  estate,  the  bonafde  lender  is  not  affected  by 
the  precedent  mismanagement  of  the  estate.    The.  actual  pressure 
on  the  estate,  the  danger  to  be  averted,  or  the  benefit  to  be 

coi^ferred  i:^pou  it,  in  the  particular  instance,  is  the  thing  to  be 
tegsa^i^. ,  Bi^t,  of  course,  if  that  danger  arises  or  has  arisen 
from  any  misconduct  to  which  the  lender  is  or  has  been  a  party 
he  canuot  take  advantage  of  his  own  wroug  to  support  a  pharge 
in  his  own  favor  against  the  heir  grounded  on  a  necessity  which 
his  own  wrong  has  helped  to  cause.  Therefore,  the  lender  in  this 
case,  unless  he  is  shown  to  have  acted  maid  fid$,  will  not  be 
affected,  though  it  be  shown  that  with  better  management  the 
ee^te  mighjt  have  been  kept  free  from  iBW^-^Hunoomaaipersaud 
Panday  V,'  Mussamvi  BabooeeMunraj  Koonweree  (1). 

It  is  only  in  an  ideal  sense  that  property  can  be  said  to 
belong  to  an  idol ;  and  the  possession  and  mi^nagement  of  it 
must  in  the  nature  of  things  be  entrusted  to  some  person  as 
sebait,  or  manager.  It  would  seem  to  follow  that  the  person 
80  intrusted  must  of  aecessity  be  empowered  to  do  whatever 
may  be  required  for  the  service,  oE  the  idol,  and  for  the  benefit 
and  preeervation  of  its  property,  at  least  to  as  great  a  degree  as 
the  manager  of  an  infant  heir.  If  this  were  not  80«  the  estate 
of  the  idol  m;ght  be  destroy^d  or  wasted,  and  its  worship 
discontinued,  for  want  of  the  necessary  funds  to  preserve  and 
maintain  them. 

Assuming,  then#  that  a  sebait  may   incur  debts   or  borrow 

money  for  necessary  purposes,  in  the  sense  above  explained^  it 
appears  to  be  right  and   reasonable  that  judgments  obtained 

{I)  6  Moore's  I,  A.,  393,  at  p.  423. 
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1875      against  a  former    sebait    reepeot  of   debts  so    iocnrred    should 

Feosunno    be    binding  npon    succeeding    sebaits,    who,  in    fact,    form  a 

KuMARi     continuing  representation  of  the  idoPs  property.    If  such  debts^ 

V.         and  the  judgments  founded  on  them,  were  not   held  to  be  thua 

^Baboo.^"'^  binding  on  successors^  the  consequence  would  be  that  no  sebait 

would  be    able  to  obtain   assristance  in   times  of  need ;    for^  on 

an  opposite  state  of  the  law,  he  might  defeat  the  creditors  who 

had  afforded  it,    by  at  once  transferring  the    property  to  other 

sebaits,  as  was  actually    done   in    the    present  case    by  Baja 

Baboo,  who,    after    the  decrees  were    obtained    against    him» 

appointed  the   appellants,  his  wife  and  nephew,   sebaits  in  h^ 

place. 

The  above  view  is  consistent  with  what  appears  to  have  been 
the  opinion  of  this  Committee  in  the  passage  already  cited 
in  the  case  of  Maharanee  Shibessouree  Dehia  v.  Mothooranath 
Acharjo  (1)  and  with  two  decisions  in  India— Ju^^u^  Chunder 
8etn  v.  Kiahwanund  (2)  and  Kissontmd  Aehrom  Dtmdy  v. 
Nursingh  DossByragee  (3). 

Before,  however,  applying  the  principle  of  r«*  judicata  to 
ludgments  of  this  character,  the  Courts  should  take  care  to  be 
satisfied  that  the  decrees  relied  on  are  untainted  by  fraud  or 
collusion,  and  that  the  necessary  and  proper  issues  were  raised, 
tried,  and  decided  in  the  suits  which  led  to  them.  These  con- 
ditions appear  to  have  been  fulfilled  in  the  present  case. 

It  is  to  be  observed  that  execution  of  the  judgments  sought 
to  be  set  aside  is  decreed,  and  in  their  Lordships''  view  rightly, 
only  against  the  rents  and  profits  of  the  dehuttar  hjiSa^ 
Whether  the  judgments  have  been  statisfied  by  the  profits 
already  received,  or  whether  some  provision  ought  to  be  mad^ 
out  of  such  profits,  during  the  pendency  of  the  attachments 
for  the  continuance  of  the  worship  of  the  idol,  are  questions 
not  raised  in  this  appeal*  The  object  of  the  present  suit  is  to 
have  the  properties  released  from  attachment  on  the  gro:tnd  that 
the  decrees  were  obtained  by  fraud,  and  were  in  no  way  binding 
on  the  succeeding    sebaits.    In  deciding   against  this  daim^ 

(1)  \%  Moore's  I  .A,  270.  (2)  £  SeL  Sep.,  126. 

(3)  Marsh.!  485. 
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Choir  Lordships  do  not  desire  to  prejndice  the   determination  of  ^^^^ 

the  qaestioQS  above   adverted  to,  if  they  shoold  be  hereafter  PRoeiwMo 

raised.  ^'"•*« 

In  the  result  their  Lordships  will  hambly  advise  Her  Majesty  v. 
^to  affirm  the   judgment  of  the    High  Court,  and  to   dismiss  this  ^  b^.^"^ 
sppeal  with  costs. 

^  Appeal  dismissed. 

Agents  for  the  appellants:  Messrs.  /•  8.  and  A,  P.  Judge. 
Agent  for  the  respondent:  Mr.  P.  E.  Forbes. 
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Before  Mr.  Justice  Vhear  and  Mt.  JuHiee  Morris^ 

•  1874 

THE  QUEEN  v.  MUSSAMUT ITWARYA.*  July  3. 

Criminal     Vroeedure   Code    (Act    X    of  1872),  «.    2S^-^Verdiet  cf  a  Jmv 

V)h0a  to  ho  9ei  atide. 

In  accordanoe  with  the  order  of  the  High  Court  dated  9tk  May  1874 
(aee  ante,  p.  54),  the  prisoner  was  again  put  on  her  trial  on  a  charge,  under 
8.  307  of  the  Penal  Ooda,  of  an  attempt  to  murder  the  girl  Bamkoori  by  push* 
iBg  her  .into  a  well.  The  matter  came  on  the  6th  Jane  1874  and  the  jnry 
retnmed  a  vnanimoos  verdict  of  acquittal.  The  Judge,  however,  disagreed 
with  that  verdict,  and  referred  the  case  to  the  High  Court  under  8.  263.  In 
his  reference,  the  Judge  stated  that  "  they  (the  jury)  have  explained  their 
verdict  by  saying  that  they  found  her  (the  prisoner)  not  guilty,  because  ther» 
was  no  eye-witness  to  the  fact,  and  because  the  evidence  was  contradictory* 
As  I  think  the  evidence  of  the  witness  Ramkoori  is  trustworthy  and  clearly 
proves  the  offence  with  which  aooiued  ia  charged,  that  there  is  also  corrobora* 
tive  evidence  to  -  certain  extent,,  and  that  no  reasonable  motive  has  been 
shown  for  attributing  the  oharge  to  falsehood  or  mistake,  I  have  dissented 
from  the  verdict,  and  think  the  case  should  be  submitted  to  the    High  Court.'* 

Mr.  ()oll%8  r Baboo  Kally  KisJien  8fi  with  him)  for  the  prisoner. — Upon  th» 
Judge's  own  showing;  ibis  is  not  a   case    for    the    interference   of    the    High 

Coart,  as  it  appears  the  evidence  was  contradictory  ;  the  jary  are  the  j]adgeft 
of  the  inferences  to  be  drawn  from  the  evidence,  and'  they  have  refused 
to  infer  the  gnilt  of  the  prisoner  from  it.  The  High  Court  will  only  int^er& 
when  the  jury  are  undoubtedly  wrong— TAe  Queen  v.  Sham  Bagdi  (1).  Thft 
powers  given  to  this  Court  under  s.  263  are  not  to  be  lightly  exercised,,  and 
the  unanimous  verdict  of  a  jary  ought  not  be  set  aside,,  even  if  the  Sessions 
Judge  disagrees  with  it  unless  the  verdict  is  patenlty  wrong  and  unsos* 
tainable— T/ie  Queen  v.  Nohin  Chunder  Banmrjeo  (2)  ^  see  also  .  The  Queen  ¥» 
Hurro  Manji  (3). 

Again,  Kamkoori's  statement  that  she  saw  the  prisoner  throw  her  in  i» 
simply  an  inference,  because  she  says  the  prisoner  waa  behind  her,,  and  ah^ 
was  pushed  in  from  behind. 

*  Criminal  Reference  by  the  Officiating  Sessione  Judg»  of  Patna  dated  tba  8th 
June  1874. 

(U  13  B.  L,  R.,  App^  19.       (2)  13  B.  L»  IL,  App.,  2».        (9}  jPe««^  p^^^ 
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The  Judgment  of  the  Court  was  delivered  by 
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pHBAR,  J. — We  think  that  we  ought  not  to  interfere  with    the    verdiot  of  the 

jury  in  ibis  case. 

The  principle  which   should   govern  this    Court    in    reference    of    this    kind 
was  first  explained  in  the  case  of  T/m  Queen  v.    Nobin  Chunder  Banner  jee  (1), 
and  was  afterwards  expressly  adopted  by  another  Bench  of    this  Court  in    ihd* 
case  of  The  Queen  v.  Hwrro  Manji    (2),    And  we  anderstand  that  it^  has    been 
generally  cte  d  upon  ever  since. 

Now,  in  the  present  case  there  is  no  evidence  npon  whioh  a  conviction  oonld 
be  sufficiently  based  unless  it  be  the  evidence  of  the  child  RamkoorL 
And  she  does  not  pretend  to  say  that  she  saw  the  prisoner  push  her  into  the  welL 
When  she  states  that  the  prisoner  was  the  person  who  pushed  her  into  the  well 
she  plainly  makes  that  statement  as  an  inference  of  fact  because  she  goes  on 
to  describe  that  she  was  pushed  in  by  some  one  from  behind  and  the  last  time 
that  she  had  actually  seen  the  prisoner,  according  to  her  own  story,  the  prisocef 
was  at  some  distance  from  her  in  the  house.  The  fint  reason,  therefore,  wldoh 
the  jury  give  for  their  verdict  is  strictly  appUaable, — ^namely,  that  tere  where  no 
eye-witnesses  of  the  principle  fact. 

In  the  absence  of  direct  evidence  that  the  prisoner  did  in  fact  push  the 
child  in  to  the  well  no  doubt  it  was  competent  to  the  jury  nevertheless  to 
oome  to  that  conclusion  from  circumstantial  evidence  that  the  prisoner  did  do 
so.  But  the  jury  have  refused  to  come  to  that  oonolnsion  upon  the  circnm** 
stantial  evidence.  And  unquestionably,  it  is  possible  taking  the  facts  of  th6 
occurrence  to  be  precisely  thoso  whioh  Bamkoori  herself  describes  that  she 
may  have  been  mistaken  when  she  says  that  she^was  pushed  into  the    well   by 


(1)13B.L,  R.,  App.,  20. 
^8)  Before  Mr,  Jvstice  Phear  and  Mr' 
Justice  Morrie, 

The  2Qih  November  1873. 

THE  QUEEN  v.  HUERO  MANJI.* 

Crvminal  Frocedwe  Code  (Act  X  of  IS72) 
M  263 —  Verdict  of  Jury ^  when  to  he  set 
aside. 

FuBAR,  J. — In  regard  to  this  reference 
made  to  this  Ccnrt  under  the  provisions 
of  s.  263 of  the  Criminal  Procedure  Code 
we  may  say  that  we  entirely  concur  in 
the  opinion  lately  expressed  by  this 
Court,  iu  a  recent  case, — ^namely,"  that 
the  powers  given  to  this  Court  by  s.  263 
ai*e  not  to  be  lightly  exercised  ;  and  that 
the  unanimous  verdict  of  a  jury  ought 


not  to  be  set  aside,  even  if  the  Sessions 
Judge  disagrees  with  it,  unless  that 
verdict  is  clearly  and  patently  wrong, 
and  unsustainable  on  the  evidence.**  It 
seems  to  ns  that  the  veidict  in  this  case, 
with  which  the  Sessions  Judge  disagrees, 
cannot  be  said  to  be "  clearly  and 
patently  wrong,  and  unsustainable  on  the 
evidence."  If  the  statement  which  was 
made  by  the  prisoner  in  Court  is  tmet 
and  the  jury  have  no  doubt  believed, 
that  it  was  true  (indeed  according  to 
the  reference  made  to  ns  by  the  Judge, 
they  informed  him  that  they  did  so), 
then  their  verdict  was  probably  right  in 
fact.  We  therefore  think  that  them  is 
not  sufficient  reanon  to  interfere  with 
the  verdict  which  they  gave.  That  ver^ 
diet  will  consequently  stand,  and  the  re. 
oord  must  be  sent  back  again. 


*  Criminal  Reference  from  the  Officiating  Sessions  Judge   of  Hooghly,   dated 
the  18th  September  1873 1 
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ihe  priBOner.  There  are  indeed  reasons  which  hare  been  placed  before  ns 
by  the  learned  Coonsel  who  haa  ai^ax>ed  on  the  part  of  the  prisoner,  which 
laigbt  lead  to  the  inference  that  the  child's  story  connot  be  in  all  respeofcs  very 
accurate.  Bat  even  assuming  for  the  moment  that  it  is  accurate,  so  tar  as  she 
deaoribos  the  facta  from  her  own  observation,  still  it  may  well  enough  be  that 
the  cause  which  made  her  fall  into  the* well,  an4  the  little  child  Jaggernath 
^ter  her,  was  not  a  push  given  by  the  prisoner. 

The  jury  also  state  that  the  evidence  was   contradictory  ;    and   this   remark 
seems  to  be  ^st. 

On  the  whole,  we  feel  impossible  to  say  that  they  were   so    entirely  mistaken 

in  their  verdict— that  they  were    so  patently  wrong:— thafc  we  ought  to  exercise 

the  extraordinary  powers  which  are  given  to  as  under  s.  263,  and,    setting  aside 

their  verdict,  convict  the    prisoner    accordingly.    We  think  their  verdict     must 

Btend,   and   we  direct   that  the  prisoner   be  acquitted  of   this  charge  and   eefe 
at  liberty: 


1874 
Queen 

V. 

mussamvt 
Itwa&ta. 


Before    Sir   Bicliard  Qowh,  Knight,  Chief  Justice,  and  Mr,  Jmtice  Srch. 

SOOJAN  BIBEG  and  anotheb  (Plaintiffs)  v.  AOHMUT  ALI  and 

OTURES  ^Defendants).* 

Aot  I  of  1872, 8.  SS^Emdenae^Previom  DeponHon-^AdmisBion. 

A  deposition  of  a  person  in  a  suit  to  which  he  was  not  a  party,  is,  in  a  subse- 
quent  suit  in  which  he  is  a  defendant,  eridenpe  against  him  and  against  those 
who  claim  under  or  purchase  from  him.  although  he  is  alive  and  baa  not  been 
called  as  a  witness.  S.  33  of  the  Evidence  Act  (I  of  1872)  does  not  apply  to  such 
a  deposition,  but  it  is  admissible  under  the  sections  relating  to  admissions,  al« 
though  it  migh  be  shewnt  that  the  facta  were  different  from  what  they  were 
stated  to  be  in  the  former  case. 

A  statement  in  a  knll  of  sale  is  evidence  against  those  who  are  parlies  to  it. 

Baboo  (Tmbiea  Chum  Bose  for  the  appellants. 

Baboo  Grith  C'hunder  Qhose  for  the  Bespondents. 

The  facta  of  this  case  aro  sufficiently  stated  in  the  judgment  of  the  Court> 
which  was  delivered  by 

Couch,  0.  J.— The  Judge  in  his  judgment  on  the  appeal  says,  that  the 
plaintiffs  sued  to  obtain  possession  of  6  kanees,  2  kowrees,  2  krants  of  land,  being 
a  one-third  of  nine  plots ;  and  alleged  that  the  whole  of  the  nine  plot9 
belonged  to  their  mother,  Bibjan  Bibee,  who  died  in  1231^  that  she  received 
these  lands  by  gift  nnder  a /i{&&anama  dated  the  7th  ITartik  1212,  from  her 
husband  Nur  Mahomed  ;  and  that  the  plaintiffs  were  her  two  daughters,  and 
the  defendants,  her  two  sons.  He  states  that  the  defendant  Arwan  Bibee 
pleaded  to  the  same  effect  as  another  defendant  had, — namely,    that  the  hibba" 

*  Special  Appeal,  No.  859  of  1873,  from  a  decree  of  the  Officiating  Jndge  of  Zilla 
Gfaittagong,  dated  the  1st  of  March  1873,  reversing  a  decree  of  the  Sadder  Mnnsll 
of  that  district,  dated  the  Ist  of  October  1872. 
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1874         noma   was  a  fraodalent   inilrament,  tad  that    Bibjan   Bibee  netrir  held  po»- 
~"      r         aeosion  under  it ;  and  that  Aohmnt  Ali  ^ono  of  the  bods  of  Bibjao  Bibee)  aet  np 
^^  the  Hame  defence,    and  a  porohaser  from  Arwan    Bibee  did  ao   alio,  they    being 

AcHMUT  Au.  the  appellants  before  the  Judge. 

He  then  aays  correctly)  that  it  lay  upon  the  plaintifEi  to  prove  that  they  or 
their  mother  Bibjan  Bibee  haH  exercised  possession  in  all  the  nine  paroela  afc 
some  time  within  twelve  years  before  the  snit,  to  prove  the  hihhanama,  and 
to  prove  that  Nur  Mahomed  had  a  good  title  to  the  lands  speoifild  above^  and 
was  in  possession  of  thorn  at  the  date  of  the  hibhanama.  He  then  states 
what  evidence  there  was  for  the  plaintiffs, — ^namely,  three  witnesses,  and  five 
docnments,  and  he  appears  to  consider  that  the  evidence  of  the  three  witaenaa 
was  of  no  value. 

Then  he  says ;  "  Taming  now  to  the  documents, —  the  hilibanama,  or  the 
writing,  or  signature,  or  execution  thereof  has  not  been  proved  by  any  evi- 
dence whatever."  "  the  fact  that  the  hibbanama  was  then  (in  the  former 
suit  )  used  and  asserted  may  be  some  evidence,  hot  its  weight  iis  very  smair* 
and  that  the  defendants  in  that  suit  were  not  in  privity  with  the  present 
defendants,  who  were  no  parties  to  the  former  suit. 

Now,  in  this  case,  there  was  in  evidence  a  copy  of  a  deposition  made  bj 
Aohmut  Ali  in  the  former  suit  in  which  he  said  that  the  hibhanama  was  exe- 
cuted, and  that  Bibjan  Bibee  was  in  possession  under  it  at  a  time  which  is  within 
twelve  years  of  the  institution  of  the  present  suit.  There  was  also  the  bill 
of  sale  to  Arwan  Bibee  from  Aohmut  Ali>  in  which  the  hibbanama  was  men- 
tioned, this  having  been  executed  after  the  death  of  Bibjan  Bibee,  and  appa- 
rently being  founded  upon  the   st^ite  of  things  stated  in  it,  vIm^  that  the  pro- 

perty  had  been  given  to  Bibjan  Bibee,  and  after  her  death  had  descended  ta 
the  two  sons  and  two  daughters. 

The  deposition  of  Aohmut  AU  waa  evidence  against  himself;  it  was  also 
evidence  against  Arwan  Bibee,  who  claimed  under  him,  and  against  the  other 
appellant,  who  had  purchased  from  Ar^an  Bibee,  and  who  in  fact  claimed 
under  both.  The  stacement  In  the  bill  of  sale  was  also  evidenoe 
against  thorn,  because  it  was  the  statement  of  both  the  partiei  to  it»  of  Achmut 
AUt  he  seller,  and  of  Arwan  Bibee  the  purchaser.  It  would  also  be  evidenca 
against  the  person  who  purchased  from  her.  The  Judge,  therefore,  when 
he  says  that  the  JUbhanama  has  not  be  en  proved  by  any  evidenoe,  appeara 
to  have  entirely  overlooked  tliis  part  of  the  case,  and  not  to  have  had  present 
to  his  mind  that  this  deposition  and  the  recital  in  the  bill  of  sale  were  good 
proof  of  the  hibbajMina  unless  met  by  eridenoe  on  the  pnrt  of  the  defend^ 
ant  sufficiently  itiong  to  prove  that  what  the  plaintiff  alleged  was  not  th^ 
true  state  of  things. 

The  Judge  then  speaks  of  the  depositions  (and  this  is  the  only  way  in 
which  he  refers  to  the  deposition  of  Achmut  Ali),  and  says:  "The  other 
two  documents,  copies  of  the  deposition  of  Eider  Ali  and  Achmut  Aii,  two 
persons  on  all  hands  admitted  to  be  alive,  are  wholly  inadmissible,  as  it  is  not 
shown  that  these  persons  are   dead  or   cannot  be  found,  or  areiuoapabl*  of 
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giving  oTidence.    Further   the  depoeitionB  in  question  were    not    given  in   pro-         1874 
oeedings  between  the   eame    partiee/'    He   appears  to    have   overlooked  that 


8.  33  does  not  apply  to  the  deposition  of  a  witness  in  a  former  suit  ^^^^^^  Bibbb 
when  the  witness  is  himself  a  defendant  in  the  subsequent  suil^  and  theAcHMUr  Alx. 
deposition  is  sought  to  be  used  against  him,  not  as  evidence  given  between 
the  parties,  one  of  whom  called  him  as  a  witness,  but  as  a  statement  made  by 
lAm,  which  would  be  evidence  against  him  whether  he  made  it  as  a  witness 
or  on  auy  other  occasion.  It  is  used  against  him  as  an  admission;  s.  83 
has  no  application  to  such  a  case  as  the  present.  The  sections  of  the  Evi- 
dence Act  which  do  apply  are  the  sections  relating  to  admissions.  The  not 
oonsidering  the  deposition  of  Aohinut  Ali|as  an  admission  was  a  mistake.  As 
to  the  deposition  of  the  other  witness,  the  Judge  is  right.  Although  Hider 
Ali  is  dead,  this  is  not  a  suit  between  the  same  parties,  and  his  evidence  in 
the  former  suit  would  not  be  evidence  in  this.    • 

Then  the  judge  says :  "The  hihhanama  is  not  proved,  and  I  am  also  of 
opinion  that  there  is  no  proof  that  the  plantifFs  or  their  mother,  under  whom 
they  claim,  were  in  possession  within  twelve  years  before  suit."  Here  he 
altogether  ignores  the  statement  which  Aohmut  Ali  had  made,  in  which  he 
distinctly  said  that  Bibjan  Bibee  was  in  possession  within  twelve  years.  No 
doubt,  his  doing  this  is  explained  by  the  way  in  which  he  overlooked  the 
effect  which  ought  to  bo  given  to  the  deposition  of  Achmut  Ali.  He  appears 
to  me  to  have  altogether  disregarded  what  was  very  cogent  evidence  in  the 
case,  the  admissions  made  by  the  parties,  apparently  deliberately,  and  which 
were  not  to  be  set  aside  merely  upon  the  suggestion  or  statement  made  by 
the  same  persons  that  the  facts  were  different  from  what  on  the  former  occa- 
sion they  stated  them  to  be.  It  might  have  been  shown,  if  it  were  so,  that 
this  deposition  was  falsee  and  that  the  statement  in  the  bill  of  sale  was  false  ; 
but  it  would  require  strong  evidence  to  prove  that  what  the  parties  had  deli-* 
berately  asserted  was  altogether  untrue,  they  alleging  the  facts  to  be  differ- 
ent in  order  to  keep  the  property  which  they  were  in  possession  of. 

i  think  we  ought  not  to  remand  this  ^e  to  be  tried  by  another  Judge  ; 
for  the  evidence  appears  to  be  all  one  way.  The  evidence  of  the  plaintiffs 
does  not  appear  to  have  been  met  by  any  evidence  on  .the  part  of  the 
defendants,  and  it  would  be  an  idle  proceeding  to  send  the  case  down  toth® 
lower  Court,  when,  if  it  found  contrary  to  such  evidence  as  this  in  favour  of 
Hie  defendant,  we  should  have  to  reverse  the  finding  on  appeal.  The  decree 
of  the  lower  Appellate  Court  must  be  reversed,  and  the  decree  of  the  fira^ 
Court,  the  judgment  of  which  appears  to  be  a  proper  one,  will  remain.  The 
appeUantwill  have  the  costs  in  this  Court  and  in  the  Lower  Appelate 
Court. 
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Before  Mr,  Justice  Thear, 

WOOD  V.  WOOD  AND  AHOTUEE.        • 

1875 

April  1.  DUaloution  of  Marriage-^Order  as  to  settled  Property'^Bivorce  Act 
(/7  0/1869),  8. 40.  • 


By  an  ante-nuptial  settlement,  A  settled  certain  immoveable  property  in  Cal- 
cutta, to  which  he  was  absolutely  entitled,  upon  himself  for  life,  then  upon  his 
intended  wife  for  life,  and  then  upon  the  children  of  the  marriage ;  but  in  the  event 
of  the  intended  wife  dying  in  his  lifetime  withoat  leaving  issue,  then  upon  him- 
self, his  heirs  and  assigns  for  ever.  The  marriage  having  been  dissolved  on  tho 
ground  of  the  adultery  of  the  wife,  before  any  children  were  born  of  the  marriftgey 
and  the  wife  having  subsequently  married  the  co-respondent,  by  whom  she  had 
cihldren,  and  with  whom  she  continued  to  live,  tike  Court,  under  a.  40,  Act  IV  o€ 
1869,  declared  the  settlement  void  as  regUrds  the  wife,  and  directed  the  tmflieeg 
to  reconvey  the  property  to  A  for  an  absolute  estate- 

In  this  case  a  decree  absolute  had  been  made,  dissolving  the  marriage  on  tho 
ground  of   the  wife's    adultery.    There  were  no   children  of  the  marriage,  and 

the  wife  had,  since  the   decree,  married  the   co-respondent,  by   whom  she  had 
childien,  aud  continued  to  live  with  him. 

By  an  ante-nuptial  settlement  the  petitioner  had  settled  certain  property 
in  Calcutta,  to  which  he  was  absolutely  entitled,  on  himself  for  life,  and  after 
his  death  on  the  respondent  for  life,  and  after  her  death  on  the  children  oC  tho 
marriage  ;  but  if  the  respondent  should  die  in  his  lifetime  without  leaving  issae, 
then  on  himself,  his  heirs  and  assigns  for  ever.  Tho  respondent  waa  not 
at  the  time  of  the  marriage  possessed  of  any  property. 

Mr.  Macrae,  on  behalf  of  the  petitioner,  moved,  on  notice  to  the  respondent 
and  co-respondont,  for  an  order  that,  in  the  event  of  tho  respondent  surviTing 
tho  petitioner,  the  property,  tho  subject  of  the  settlement,  might.be  applied  by 
he  trustees  of  tho  settlement  as  though  the  respondent  had  predeceased  the 
petitioner,  or  were  dead  at  the  date  of  tho  application  ;  or  that  tho  property 
might  be  otherwise  applied  for  the  petitioner's  benefit.  He  cited  Pe^ce  v* 
Pearce  (1),  bat  pointed  out  that  in  the  present  case  there  were  no  children  of 
the  marriage. 
Neither  the  respondent  nor  the  trustees  appeared. 

Phbar,  J.,  made  an  order  declaring  the  settlement  void  as  regards  the 
respondent^  and  directing  the  trustees  to  reoonvey  the  settled  property  to  the 
petitioner  for  an  absolute  estate. 

Attorney  for  the  petitioner :  Mr.  W.  J.  Watsoiu 


(1)  30  L.  J.,  P.  *  M.,  182. 
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Befitre  Mr.  Jtuiieo  Glovtr  and  Mr.  Jiutie»  Milter. 

t 

BAM  (JHXJNDEB  SINGH,  Ohatwal  of  Pathboli,  PxBGinnrA  Sonthal 
(Plaihtiff)  v.  BAJA  JOHEB  JUMMA  KHAN  avb  othbbs  (Dsfsndants).* 

1875 

Okattodli  Tmwrea in B^^hho(m'^Oompm$aHon^Be^aHon  XXIX 0/  1814t    ^g^cMi5. 

Where  iand  forming  part  of  a  gliatwali  tenure  in  tlie  dietriet  of  Beerbhoom  wae 
taken  mp  for  pnblie  pnrpoeee^  ffM  that  neither  the  lemindar  nor  the  Qnder-ten<« 
ante  off  the  ghatwal  ooald  olaiin  a  proportionate  share  in  the  eompensation  mon^ 
payable  for  snoh  land. 

The  money  so  obtained  carries  with  it  all  the  incidents  of  the  original  ghatwali 
tenure^  and  the  ghatwal  for  the  time  being  is  entitled  only  to  the  interest  aooraiog 
4ierefraBL  darlog  his  lifetime. 

tn  1866  and  1870,  lands  appertaining  to  Talook  Pathrole  in  the  district 
«f  Beerbhoom,  a  ghatwali  meihal  belonging  to  the  plaintifip,  at  that  time  a  minor. 
Were  taken  up  for  the  pnrpose  of  oonstraoting  thereon  a  portion  of  the  East 
India  Railway  Chord  Line  Bead.  Compensation  for  the  same  was  dnly  assessed 
St  Bs.  12,488-14^,  to  which  the  plaintiff  olaimed  to  be  solely  entitled.  Dis.. 
ptttes,  however,  having  arisen  between  the  plaintiff  and  the  first  defendant,  the 
eemindar,  and  oertain  other  defendants,  who  held  shikmi  ghatwali  mnkarrarf 
rights  within  the  said  tennre,  as  to  the  ri^t  of  partioipatton  in  the  said  svm,  it 
was  erdared  that  the  money  should  be  deposited  in  the  Treasury  of  Deoghar» 
end  should  remain  there  nntil  the  respective  rights  of  the  claimants  should 
have  been  established.  The  present  suit  was  thereupon  instituted  on  behalf 
of  the  plaintiff,  who  was  at  the  time  a  minor  under  the  Court  of  Wards,  againsf 
the  defendants,  to  establish  his  exclusive  right  to  the  said  sum  with  such 
ihterest  as  might  be  aoorning  thereon. 

The  first  Court  was  dl  opinion  that  the  money  in  deposit  ought  to  be 
divided  in  certain  speoifled  propoitioDa  between  the  plaintiff^  the  aemindar,  and 
the  shikmi  ghatwali  tenant,  and  decreed  aooordingly» 

The  plaintiff  appealed  to  the  High  Coart. 

Baboos  Mohini  Uohtn  Bay,  Sreenaih  Dais,  and  Luekky  Chum  Boae  for 
t|he  appellant. 

Baboos  Hem  CHiciider  Ba/nefJM  and  Qopeena4h  Mooktrjee  for  the  semindar 
respondent. 

The  other  respondents  did  not  appear. 

Baboo   Mohini   Ho&im  Boy.-*The  Court  below  has    misapprehended   the 

position   and   rights    of   the  semindar  with  respect  to  ghatwali  talooks.    The 
appellant  is  virtually  independent  of  his   zemindar  ;    he   pays   revenue   direct 

to  Governments    see   Regulation  XXIX  of    1814.      Under  s.   4semindar8 

•  Regular  Appeal,  No.  22  of  1874,  against  a  decree  of  the  offLoiatlng  Judge  of 
Zaia  Beerbhoom,  dated  the  29th  October  1873. 
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1875        ture  only  entitled  to  a  fixed  yearly  Bum.    With  refepect  to   the    tbikml    ghafcwali 
•"■"—""■^^  lenants,  they  can  have  ao  valid  permanent  intereat   in  the   property — Grant  v» 
SiNotf        Bon^a*  Deo  (1). 

RajaJobib  Baboo  Hem  Chunder  Banerjee  for  fhe  semindar  reapondent— The  aam 
JuMMA  Khan,  payable  to  the  zemindar  by  the  ghatwal  ia  rent,  though  paid  in  the  firat  inatance 
through  the  Collector.  The  zemindar,  therefore,  baa  an  interoat  anffiiaenfcly 
permanent  to  entitle  him  to  ahare  in  the  oompenaation  money.  The  poe- 
sibility  of  fatore  loaa  in  the  receipt  of  thia  rent  occaaioned  by  the  dlmigntioB  in 
aize  of  the  ghatwali  estate  alao  entitles  the  zemindar  to  a  ahare.  BeaaoiuDg 
from  analogy  to  the  caae  of  a  zemindar  and  hia  patn  idar,  the  zemindar  ia 
entitled  to  ^  Oian^Mahart^fa  Mahatab  Chand  Bahadur  v.  Qov$rnmmt  (2). 

BalKX)  Mohini  Mohun  Boy  in  rejplly. 

The  judgment  of  the  Court  waa  delivered  by 

MiTTBB,  J.«-Thia  anit  waa  instituted  on  behalf  of  Ran  Chunder  Si^gfa, 
a  minor,  who  haa  now  attained  hia  majority,  for  obtaining  Ba.  15,125-11-6 
depoaited  in  the  Government  Treasury  of  Deoghnr,  being  the  oompenaation 
money  for  1,765  bigoa  B  oottaa  14  chittacka  of  land,  appertaining  to  the 
ghatwali  talook  Pathrole,  taken  for  the  construction  of  a  railway*  Tha 
allegation  of  the  plaintiff  ia  that  he  ia  entitled  to  the  whole  of  thia  com- 
pensation money,  and  the  defendants  having  uojuatly  claimed  the  aane,  it 
haa  been  detained  in  the  Treasury,  leaving  the  contending  partiea  io  have  their 
respective  righta  aettied  by  a  competent  Civil  Court. 

Por  the  purpoaea  of  this  appeal  it  ia  aufficient  to  notice  on\y  the  objeotiona 
of  two  aeta  of  defendanta,  vis.,  the  zemindar  within  whoae  zemindaii  thia 
ghatwali  eatateia  aituated,  and  4berepreaentativea  of  the  defendant  No.  29, 
Bunwari  Lai,  who  haa  died  ainoe  the  inatitution  of  the  preaent  auit. 

The  zemindara  claim  a  ahare  in  the  oompenaation  money  open  the  gro«Bd> 
that  the  land  taken,  though  appertaining  ta  the  ghatwali  mehal  of  Fathrole^ 
yet  ia  a  component  part  of  their  zemindari ;  that  the  ghatwala  hold  4heir 
tannrea  on  the  condition  of  performing  certain  aervicea,  and  if  they  should 
cease  to  perform  thoae  aervicea,  or  the  aervioes  become  wholly  nnneceaaaiy,  the 
lande  of  the  tannrea  would  revert  to  them  :  and  that  under  the  proviaiona  of 
Begulation  XXIX  of  1814  should  any  increase  happen  to  be  made  in  the 
ghatwali  revenue,  the  increaae  ahall  belozg  to  them.  Therefore  they  contend 
that  their  intereata  in  the  landa  taken  are  of  auch  a  nature  aa  to  entitle  them 
to -claim  a  participation  in  the  oompenaation  money. 

The  defendant  Bunwari  Lai  alleged  in  hia   written   statement    that  he  holda' 
a  sub-tenure  in    the   plaintiff's  ghatwali  mehal,    charged  with  a  fixed  annbal 
rent  of  Bs.  101  ;  that  a  portion  of  the  lands  taken  fallswithin    his   aub-tenUre 
the  oompensation  money  in  respeot  of  which  was  therefore  due   exclusively   to, 

0)  6  B'  L.  B.,  662.  (2)  16  S.  D.  A.,  I860,  828« 
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him*    He  farther  stated  that  out  of  the  compensation  money  which  thus  falls         19^5 
to  his    share,    he   had  transferred  his  rights  in  respect  of  Rs.  4,987-7-6  to  one  aJJJoHUNDBtt 
Thakoor  Bam  Laha,  of  Pathrole,    and  that   he    was     entitled  to   receive   the       tSiNoa 
balance,  viz.,  Bs.  713-9-9.  v. 

Baja  joher 
JOMliA  Khaxtv 
*      The   lower  Coart   baa  apportioned   the  whole   amonni  ef  the  compensation 
money  in   deposit  in  the  Deoghnr  Treasury   tbns  :  Bs.  4^929-3-10   to  tho  plain- 
tiff ;  Ks.  *3, 167-4   to   the   zemindars  ;    and    Rs.    6,291-2-3   to  the  widows  ol^ 
and  the  purchaser  from,  the  late  Bnnwari  Lai  Singh^ 

The  plaintiff  has  preferred  this  appeal  on  the  gxonnd  that  he  is  entitled  to 
the  whole  amount,  and  the  lower  Court  is  wrong  in  allowing  any  share  to  the 
defendants.  As  the  objeotiona  upon-  which  these'  two-  sets  of  defendants  nest 
their  claims  are  qiaite  distinct,  we  must  deal  with  them  separately. 

As  regards  the  Bsmindar'fr  cfcam,  it  is  dear  to  me  that  they  are  not  entitled 
to  any  share.  This  is  on»  of  those  ghatwali  estates,  which  are  situated  in  the 
district  of  Beerbhoom,  and  which  hare  become  a  subject  of  special  legislation^ 
B^gnlatioB  XXIX  of  1814  was  passed  to  define  and  to  determine  the  xight9 
between  the  ghatwals,  the  zemindars,  and  the  Ooremment.  The  efiEect  of- 
this  legislation  was  to  declare  that  these  ghatwali  lands  should  continue  to- 
be  considered  as  a  part  of  the  zemindari  of  Beerbhoom ;  that  the  ghatwals 
sKouM  pay  the  revenue  assessed  upon  them  direct  to  the  Goyen&ment  treasury  ; 
that  the  difference  between  the  amount  assessed  on  the  ghatwals  and  the 
fixed  assessment  of  revenue  payable  to  Government  by  the  zemindars  on- 
aoconnt  of  the  ghatwali  lands  should  be  paid  to  the  latter  and  their  heirs 
and  successors  in  perpetuity  t  that  so  long^  as  the  ghatwals  should  pay  the- 
amoont  assessed  up(m  them  punctually  and  perform  the  services  imposed  npon" 
them,  they  and  their  descendants  in-  perpetuity  should  be  maintained  in- 
possession  of  the  gbatwaK  lands;  and  that  lastly,  in  case  of  any  default  in 
the  punctual  discharge  of  the  revenue  assessed  by  any  of  the  ghatwals,  the- 
Govemor  General  in  Council  would  be  competent  to  cause  the  defaulting 
tenure  to  be  sold,  or  to  make  it  over  to  a  fresh  grantee  upon  the  same  revenue, 
or  upon  an  increased  or  reduced  assessment  as  to  the  Government  might 
appear  meet  and  proper.  There  was  a  farther  provision  made  which  was 
entirely    in  favor    of    the  zemindar,    ins.,   should  any  increase  of  revenue  be.  * 

obtained  on  account  of  any  arrangement    last   adverted  to,    the  said   increaso- 
^onld  be  paid  tathe  zemindars,  theirs  hein  and  successors.. 

IVom  these  provisions  it  is  olear  that  the  profits  of  the  zemindars  ont  ^f 
these  ghatwali  lands  have  been  so  far  fixed,,  that  they  would  not,  under  any 
contingency,  fall  below  the  amount  mentioned  in  s.  4  of  the  Regulation 
above  quoted,  vin^  the  difference  between  the  xevenue  assessed  on  th» 
ghatwals  and  the  fixed  assessment  of  revenue  payable  by  th»  zemindars  on 
account  of  these  ghatwali  lands.  It  is  true  that,  under  the  last  provision 
referred  to  above  (see  s.  6  of  the  Regulation),  there  is  a  chance  of  theie 
profits  increasing,  but  under  no  circumstances  are  they  liable  to  diminution. 

Nowj  IB  this  case,  unless  ic  is  shonn  that  the   zemindars  have  suffered    any 
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1875        lofli^  ibey  am  not  enUtted  to  any  oompenniioB*    Xi  if  dMr  tbat  tbaf  hftfv 
_  sostain^d  no  Iobb  at  present,  beoaaae  notwithstanding   the  lands  taken  oat  of 

SiNOH^"  their  aemindari,  they  mil  continoe  to    receive  the   same   profits  which  they 
V.  have  been   hitherto   enjoying.    Under  a.   4  of    the   Regulation  in    qnestion 

Raja  Jorik  they  ore  entitled  to  reoeiye  from  Qoremment  a  fised  amount,  qoite  irre^eo- 
)vuMA  Khan*  ^^  ^f  the  quantity  of  land  held  by  the  ghatwals.  All  that  they  can  say,  m 
that  the  lands  being  seveied  from  their  lemindari,  their  ohaaoe  of  prospectivo 
gain  under  s.  5  of  the  Begnlation  is  to  a  sli£^  extent  diminished.  Bat 
this  is  snob  a  remote  chanoe,  that  no  appreoiftble  valae  can  be  assigned  to  it. 
For  these  reasons,  I  think  the  zemiadftrs  are  not  entitled  to  participate  in  the 
oompensation  money  in  deposit. 

Then  we  oome  to  the  claim  pat  forward  by  Bnnwari  Lai.  It  is  erident 
tbat  he  held  a  snbordtnate  tenare  within  the  plaiatifPa  ghatwali  mehal,  and  tb» 
said  tennre  is  still  in  the  possession  of  his  widows.  It  has  also  been  established 
npon  the  evideaoe  that  this  tennre  was'oraated  by  an  ancestor  of  the  pKHtiff 
to  provide  for  the  maintenance  of  a  Junior  branch  of  the  ghatwal's  faa^.  It 
has  been  contended  on  behalf  of  the  plaintifr,  that  it  is  not  sufficient  to  show 
that  Bonwari  Lai  during  his  lifetime  was  in  possession^  and  his  leg^  reprs* 
sentatives  are  stiU  in  possession  of  this  subordinate  tenure  i  but  it  must  be 
established  that  Bunwari  IaI  was,  and  the  widows  are  stilt,  in  vigbtlnl 
possession  of  it,  and  that  it  is  of  a  permanent  nature,  so  that  the  superior 
ghatwal  eannot  at  his  will  determine  it.  I  think  that  this  contention  is  valid . 
These  defendants,  it  appears  to  me>  are  not  entitled  to  any  share  in  the  com-* 
peosation  numey,  if  it  can  be  shown  that  they  are  allowed  to  remain  in  poasss* 
aion  of  the  subordinate  tenuie  by  mere  sufFeranoe  of  the  superior  holder,  who 
ean  at  any  moment  put  an  end  to  their  possession.  From  the  nature  of  the 
tenure  held  by  the  plaintiif ,  it  follows  that  t^  arrangement  made  by  his  anoes* 
tor  to  provide  for  the  maiatenanoe  of  |a  junior  branok  of  the  family  is  not 
binding  upon  him.  He  is  fully  competent  to  resume  possession  of  these  lands  . 
Qramt  v.  Bangii  Dw  (1). 


Bunwari  Lai  therefore  not  having  during  his  lifetime  any  valid  ri^fal  to 
any  portion  of  the  lands  taken,  his  representatives  aro  therefore  not  entitled 
to  receive  any  share  in  the  compensation  money,  tlie  whole  of  whi^  theiefsira 
should  be  paid  to  the  plaintiff. 

•  But  the  plaintiff  is  a  ghatwal.  His  title  is  not  that  of  an  absolute  owner. 
He  is  only  entitled  to  enjoy  the  profits  of  the  ghatwali  mehal  during  bis 
life  without  power  of  alienation.  The  compensation  money  in  deposit  is  only 
a  money  equivalent  of  a  portion  of  that  mehal.  He  can  therefore  only  enjoy 
its  interest  without  any  right  of  spending  any  portion  of  it.  He  is  bound  to 
keep  it/ interest  as  a  part  of  the  ghatwali  property,  so  that  his  snceessor 
may  obtain  it,  quite  undiminished  in  value.  This  being  the  nature  of  his  title 
we  ought' not  to  declare  his  right  to  obtain  this  money  Without  imposing  upon 
him  certain  conditions  for  the  purpose  of  preserving  it  in   future  as  part  of  tha 

(1)  6  B.  L.  B.,  6fiS. 
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Mieti  6i  tile  ghatwati  melial.    These  observations  ^pply  only   to   that  part*       1875 
of   the   claim  whioh   represents   the    principal  amoant   of    the  oompeiisation  _      -, 
money.    As   to  the  interest    which  has    snbeeqnently  acoraed,    the  plaintiff  is        Siaou 
entitled  to  obtain  it  as  absolnte  owner,  becanse  during  his   life  he  is  entitled  to  v. 

enjoy  the   nsofraots  of  the  ghatwali   mehal.    Togoard  against  the  oontin-.^^'^*'^"^^ 
g^oy  of  this  principal  amount  of  the  compensation  money  being  in  any  way 
wasted,  I  think   we  ooght  to  direct  that  the  plaintiff    must  give    ample  security 
to  the   satisfsBtion  of  the    lower  Court  for  the  due  preservation  of  it   as  part  of 
the  ghatwali  property,  before    any  decree  can  be  given  in  his  favor. 

The  case  will  therefore  go  back  to  the  lower  Court  with  this  direction,  that  • 
OQ  the  plaintiff's  executing  a  valid  and  snifioient  eeoority  to  the  satisfaction  of 
that  Courts  for  the  due  preservation  of  the  principal  amount  of  the  compensa* 
tion  money  now  in  deposit  in  the  Treasury  of  Deoghur  as  part  of  the  ghat* 
wall  property  in  his  possession,  a  decree  will  be  drawn  up  declaring  him 
entitled  to  obtain  the  whole  p{  the  money  in  deposit  in  that  Treasury,  both 
principal  and  interest,  on  account  of  the  compensation  of  the  lands  taken 
from  his  talook  for  pablio  puzpoees* 

Astiie  plaintiff  has  succeed,ed  in  this  suit,  he  is  entitled  to   the  whole  of  the 
eosts  of  this  litigation,  both  in  this  Courts  as  well  as  in  the  Court  below. 


1875 
Before  Sir  Biehcbrd  Oouchf  Et,  Chief  Justice,  aud  Mr.  Juetiee  FonHfe»    3any,  4. 

H17S&0S00NDERY  DOSSSE  and  ahothbr  (Dmndakts)  t. 
CALLYPDDDO  DU'iT  {Fuamirs}. 

m 

ProGHee—dppeal^Delivery  of  Paper  Boohe^^OoHe  —Bule  49  of 

Original  Side. 

Where  the  respondent  has  not  delivered  paper  books,  as  he  is  allowed  to  do  by 
Bole  49  of  the  Bules  of  the  High  Court,  Original  Jurisdiction,  ol  default  of  the 
appellant  to  deliver  them,  and  the  appellant  does  net  appear  at  the  hearings  the 
appeal  wiU  be  dismissed  without  costs. 


Appsal  from  a  deoision  of  Maopherson,  J.,  dated  the  18th  of  June  1874. 

On  this  appeal  being  called  on  for  hearings  the  appellant  did  not  appear* 
and  no  paper  Books  had  been  delivered  for  the  use  of  the  Judges  in  accord- 
ance with  Bule  49  (dated  I6th  December  1864)  of  the  Buleet  of  the  High  Courtt 
Original  Jurisdiction.  That  rule  says  :— "  When  an  appeal  is  preferred  from  a 
decree  of  the  High  Courts  Original  Jurisdiction,  to  the-High  Court,  Appellate 
Jurisdiction,  the  appellant  or  his  attorney  shall,  within  six  days  from  the 
presentation  of  the  memorandum  of  appeal,  deliver  to  the  Begistrar,  Original 
Jurisdiction,  for  the  use  of  the  Judges^  two  paper  books  containing  a  oopy  of 
the  plaint»  written  statement,  depositions  of  witnesses^  and  of  the  decree  and 
Judgment  and  memorandum  of  appeaL  The  respondent  or  his  attorney  may 
deliver  such  paper  books  if  the  appellant  or  his  attorney  shall  fail  to  deliver 
the  same  within  the  time  Umited." 
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1876  Hr.  LdiM  lor  tbe  reepoadent  applied  that   the   appeal  alioiild   be  diemiaaed 

HUREO.     ^<^«>»«- 

BOON  DSR  Y 

DosaKiB  Concff,    C.J.  (Pontifbx,  J.,  ooncarring^. — In    thia    caae   po  one   appeara  for 

t;.  the   appellant,  and   paper  books  have  not  been    delivered.    The  learned  GoimBel 

Oalltpitddo  for  the    respondent   asks  thab  the  appeal  may  be   dlnoisBed  with  coete.    The 
^'^*        49th  of  the    Bales   of  the  High  Coort   of   Jadicatare,    Original    JoriadictiAi, 
proYidea   that  if  the  appellant  doea    not   delayer   the  paper  book^the    respond- 
ent  may  do  ao.    But   the  respondent  haa   not  done   ao^  and   tberefora  th» 
,    appeal  will  be  dismissed  without  ooats. 

Attorney  for  the  appellaata :  Baboo  ShetmuUihene  Ihdt^ 

Attorney  for  the  respondent  r  Mr  Gngory. 


•«^A^% 


Before  Mk  Jiniiee  Maiit^  and  Mr.  Jwftee  Lawfotd. 

1876  

A^  30.      GOBINDO  OHUNDER  DCTTT  (Plaintiff;  v.  HENDET  akd  AMOTMJt 

•  (DbF£NAA.KT8).* 

Bight  of  Advocate  to  a/ppear— Appeal  from  MofusHt—Non-Inierventicnqf 

Vahil  or  Attorney. 

An  advooate  of  the  High  Conrt  may  appear  at  the  hearing  of  an  appeal  from 
the  mofni^il  on  the  direct  inatmction  oi  a  client,  and  without  the  intervention 
of  rakil  or  attorney. 

Mr.   Palii  (with   him    Baboos   Tshan    Chund^   ChuckerhUly  and  Krithn^ 
C«om«r  BhuttacJuifjee)  for  the  appellant. 
Mr.  B,  Allen  for  the  respondents. 

On  the  case  being  called  on.  Baboo  lahan  Chundir  ChMcterhulfy  called  the 
attention  of  the  Oonrt  to  the  fact  that  the  Coansel  for  the  respondenta  was  no^ 
inatnicted  by  a  vakil  or  an  attorney,  and  on  behalf  of  the  pleaders  he  objected 
to  Mr.  Allen  appearing. 

Ctir.  adv..  vtUL 

The  judgment  of  the  Court  was  deliyered  by 

Mabkbt,  J. — In  this  case  an  objectioil  was  taken  that  Mr.  Allen,  who  is  an 
adTooate  of  the  Gonrt>  ooold  not  appear  for  the  reapoadent  ia  thin  speeial 
appeal,  he  being  instructed  by  the  defendant  in  person  and  not  by  a  pleader.  We 
(did  not  decide  upon  this  objection  at  the  time,  because  it  was  represented  that 
a  decision  had  been  given  on  this  point.  We  are  unable  to  find  any  decision 
of  this  Court  in  any  way  bearing  on  it.  In  one  case  the  lato  Chief  ifnatice 
and  myself  held,  that  an  advocate  of  this  Court  could  not  appear  upon  the 
iDstrnction  of  a  pleader  ot  the  Small  Cause  Court  (I),  bat  that  does  not  aSeci 
the  present  question. 

^Special  Appeal,  Ko.  1952  of  1874,  from  a  decree  of  the  Judge  of  the  24-Pergiin- 
naS)  dated  the  19th  May  1874,  affirming  a  decree  of  the  Mansif  of  Alipore,  dated' 
the  I9th  September  1878. 

(1)  Morau  v.  Dewan  AU  Sirang^  8  B.  L^  "R;  418,. 
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On  the  other  hand,  it  has  been  held  In  England  that  a  party  vbo  has 
appeared  to  a  suit  in  pereon  may  himself  instruct  a  barrister  to  appear  for  hira 
at  the  trial — Doe  d.  Bennett  v.  Hale  (1) — and  that  a  barrister  may  appear 
'accordingly.  Ii^  this  case  the  respondent  himself  instructs  Mr.  Allen,  and 
be  has  not  employed  any  pleader  in  this  Court.  We  think  we  are  bound 
to«llow  Mr.  AUen  to  argue  this  appeal  as  advocate  for  the  respondent. 
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GoBINDO 

Chundbb 
Ddtt 

V, 

Hkndry. 


Before  Mr,  Justice  Vh4ar, 

WOOMA  CHURN  DHOLE  v  G.  TELL. 

WUneBa — Privilege  frem  Arreet-^Bona  Fidee, 

"Where  a  witness  was  aireated  in  execation  of  a  decree,  and  the  circumstances  under 
wliioh  the  arrest  had  taken  place   shewed  the  absence  of  a  h^nA  fide   belief    on 
kisipart    that  his  attendance  at  Court  was   required    for  the  pupose  of    giving* 
evidence  in  the  case  in  which  he  had  been  subpoenaed,  the  Court  refused  to  allow 
his  claim  ^  privilege  Iram  arrest. 

In  this  case  the  plaintiff  had  obtained  a  decree,  in  ezecnfcion  of  which  the 
defendant^  who  resided  out  of  Calcutta,  had,  on  19th  May,  been  arrested  in 
Calcutta.  Onl)eing  brought  before  ihe  Court,  he  claimed  to  be  privileged  from 
ayrei(t  On  the  ground  that  lie  had  come  down  to  Calcutta  to  give  evidence  in  a 
suit  in  the  ETigh  Court  w  obedience  to  a  Mibpoena  which  liad  been  served  upon 
him,  and  that  he  ivas  returning  to  his  residence  at  the  time  the  arrest  took  place. 
In  appeared  that  fb  sul)pcdna  had  been  -served  on  the  defendant  requiring  hi^ 
attendance  on  the  10th  instant,  "and  en  every  succeeding  day  until  the  icase 
was  called  on,''  to  give  e%'idenoe  in  a  ease  which  atood  twenty -fourth  on  the 
board  of  remanent  causes,  and  which  could  not  possil>ly  come  on  for  trial  for 
some  days.  From  tbe  defendant's  own  evidence  it  appeared  that,  on  the  day  of 
his  arrest,  lie  had  twice  visited  the  Court,  and  finally  left  about  a  quarter  past 
four;tlu<t  he  had  not  taken  the  shortesit  way  home  but  had  deviated  soma 
considerable  distance  for  the  purpose  of  picking  up  a  daughter.  The  defend- 
ant further  admitted  that  he  knew  as  a  fact  that  no  case  could  be  called  on 
which  did  net  appear  in  the  peremptory  board  for  the  day ;  that  he  had  looked 
for  ids  case  in  the  cavse  board  pubHshed  in  the  newspapers  two  days  previous 
to  hx%  arrest,  but  had  omitted  to  do  so  on  tbe  day  of  his  arrest.  It  waa 
farther  proved  by  the  clerk  of  the  attorney  who  had  served  the  aubpoena  on 
the  defendant^  that  he  had  on  two  occasions  told  the  defendant  that  there  waa 
no  immediate  chance  of  the  case  coming  on,  and  that  a  written  notice  would 
be  sent  when  his  evidence  would  be  required. 

Mr.  "Piffard   for  the  defendant. — A   witness    disobeying   his    subpoena   ren- 
ders himaelf  liable  to  a  criminal  prosecution  ;  see  s.  174  of  the  Penal  Code.    In 
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May  20. 


See  also 

1.  L.  B. 

ICal.89. 


(i;  15  Q.  B.,  17L 


U  BENGAL  liAW  REPORTS.  fVOL.  JOY. 

1875        BngUttd,  under  Bimilar  ctreamfltaneeSi   ft   eiril   aotion  migiit  possibly    Be. 
'  [Pbkab,  J.—Iq  Bngland,  the  witnew  maj  be  arreitod  and  impriaoiied   fbr  ooo« 


CfiuaN  Bholk  ^'"P^l    ^^>  ^^  ^^^   '^  never  done   after  a  case  is  eloted.    l^he  deriation  is 
17.  not  material,  a  alight  deviation  doea  not  deprive  a  witneii  of*  hia  privilege — 

Tkil.        ChUdergton  v.    Barrett    (1),   Lightfoot    v.  Cemeroa    (2),   Pitt    v.  CoomM  («), 
iBitf^ton  V.  lf««(^  (4),  WalpoU  v.  ^laamniier  (6),  and  Newton  v.  Harland  16)      ' 

• 
Mr.  Mttcrae^  for  tho   jadgmenlheffedttor,  relied  npon  the  evidence  as  abowing 
that  the  defendant   ooming  to  Oalcntta   waa   not  bond  fide  in  dKler  to  attend 
the   Gourt  aaawitneM.    Aa'to  the  deviation  « he  would   notpreas    that  point 
against  the  defendant ;  he  cited  Magnay  v.  Burt  (TJ.  Lightfoot  y,  Cameron  (2), 
and  Meekine  v.  Smith  (8). 

The  jadgment  of  the  Court  waa  delivered  by— 

Phbau,  J. — ^The  privilege  which  Mr.  Toil  now  olaims  of  freedom  from 
arrest  is  not  given  by  the  law  for  the  personal  benefit  of  the  individual  affected, 
but  for  the  fartheranoe  of  the  public  interests  and  for  the  better  adminis- 
tration of  Justice,  and  the  legal  definition  of  the  circumstances  under  which 
it  is  claimable,  etz.,  eundo,  morando,  et  rsdeundo,  is  in  itself  sufficient  to  show 
what  really  is  the  scope  of  the  privilege*  And  I  think  it  is  certain  on  the 
oases  which  the  learned  counsel  on  both  sides  have  brought  under  my  notice, 
that  even  if  it  be  not  strictly  necessary  that  there  should  be  a  suit  ooming  on 
for  trial,  or  actually  proceeding  by  way  of  trial,  yet  at  Any  rate  the  person 
olaiming  the  privilege  must  be  ooming,  staying,  and  retarning  in  the  real  belief 
that  his  attendance  had  been  needed  for  the  purpose  of  an  actual  trial.  On 
the  facts  which  have  been  proved  before  me  oat  of  Mr.  Teil's  own  mouth, 
I  feel  obliged  to  say  that  I  do  not  think  this  was  the  case  with  him.  There 
was,  in  fact,  no  trial  coming  on,  and  Mr.  Toil  had  no  reasonable  ^unda  for 
thinking  that  any  trial  waa  coming  on  %.e,,  the  trial  on  which  lie  waa  inter- 
ested. He  had  been  told  that  it  woald  not  come  on  for  some  time,  and  he  bad 
also  been  told  that  he  would  have  written  notice  sent  to  him  of  the  time  when 
it  was  necessary  for  him  to  come.  He  also  says  that  he  knew  that  it  could 
Qot  come  on  unless  it  appeared  in  the  published  board  of  peremptci^  oauaea 
for  the  day,  and  he  had  satisfied  himself  on  the  day  before  yesterday  that  it  ^ 
was  not  in  that  day's  board.  Curiously  enough,  he  had  abstained:  ^m  satis- 
fying himself  as  to  whether  it  was  in  yesterday's  board.  I  think  it  if/tfue  that 
he  did  visit  the  Court  yesterday,  probably  both  in  the  morning  t4i  aftemen. 
Fossibly,  he  had  done  so  for  many  days  before,  afid  intended  to  do«|BL  4or  many 
days  to  come.  I  repeat  I  do  not  think  on  the  evidence  befortfOilr.  that  hia 
object  in  visiting  the  Court  was  the  belief  that  he  was  wanted  to  thb  pnrpo« 


4      «  »•   •• 


(1)  n  East.,  439.  (6)  3  Doug..  45. 

(2)  2  Wm.  Bl.,  1113.  (6)  8  Sctot.,  70. 

(3)  6  B.  d:  Ad.,  1078.  (7)  6  Q.  B.,  881. 

(4)  1  Moo,  k  Bob.,  347  (8)  1  H.  BL,  636. 
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of  giving  evidence  in  the  cftte  fn  whioh  be  had  been   MmiiiDnedk    If  I  allowed        1875 

the  privilege  in  this  ease,  itwonld    really  be  laying   down  that  ally  one  living  — — — — 

ont   of  Oalontta  coald  asaiire  himself  of   immiinity  from  arrest  on  oivil  prooeea  ChusnDbols 

whenever  he  liked.  v 

Tsa. 

^  Attorneys  for  the  judgment-creditor :  Messrs.  Dhu  rand  Mitter^ 
Attorney  fpr  jadgment«debtor  r  Mr  I\  J7.  Hutm^ 
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ACCRETlOT^-'BefornuUion^Landa  Tempiyrarily  or  Permanently 
Settled^  Where  lands  submerged  by  a  river  reform,  and  can  be  ' 
identified  as  having  formed  a  part  of  a  particular  estate,they  belong 
to  the  owner  of  that  estate,  whether  his  estate  consists  wholly  of 
permanently  settled  lands,  or  whether  it  has  been  partly  acquired 
as  an  allnvial  accretion  nnderi  temporary  settlements  made  by 
Government  with  him  as  owner  of  permanently  settled  lands. 

HuasAEAi  SwGH  v.  Stub  Loot?  Ali  Khan  ..,  ...  268 


o»  old  Site— ' Assessment  of  AddUion  to 
Estate  paying  Revenue  directly  to  Oovemment^Jimsdietion  of 
Oivil  Oowrt— Immunity  of  Ofioer  acting  in  Good  Faith--Act  IX 
of  1847,  w.  6  ^  9.]  No  suit  will  lie  in  a  Oivil  Court  to  recover 
possession  of  lands  which  have  been  added  to  an  estate  paying 
revenue  directly  to  Government  by  the  Revenue  Authorities  after 
an  inspection  of  maps  under  s.  6  of  Act  DC  of  1847,  although  such 
lands  have  reformed  on  an  old  site  of  land  belonging  to  another. 

Bbwan  Bamjbwah  Sinoh  v.  Oollkctok  ot  Shahabad  ..,    221  note 

-,_- ^       _^ — '"  ^^-^'IsloMdr^ihwr-^BiqUs  of 

Government— Beg,  XI  of  \^2b,  s.  i,  cl.  3— -4c<  IX  of  1847  s  71 
X^®  I^ZV^^^^^^  "  ^^^  entitled,  under  cl.  3,  s.  4  of  Eegiilatioii 
XI  of  1826,  to  take  possession  of  hind  which  has  reformed  on  an 
old  site  of  land  belonging  to  another,  although  the  reformation 

formsanisland,andis  surrounded  byachannel  which  isnotfordable 
OoLMCTOE  OF  Rajshahyb  V.  Eani  Shamasoondkeb  Dbbea    ..I  219 

ACCUMLATIONS        '.' 159 

See  HiKDU  Law. 

AOKNOWLBDGMBNT  BY  KURTA  OR  EXECUTOR  UNDER 
HINDU  WILL  ...  „.  ., 21 

See  Hindu  Law 
ACQUIESCENCE       ,.         «.  aoi 

See  Hindu  Law  See  Landlord  and  Tbkant* 
ACT^1847-1X,  88.  6  A  9  221  note 

See  Acc&BiioN. 

^'  '     •••  •••  »••  t..  ,.j  ,„  2£0 

See  Agc&btion. 

1850— IX  7g 

See  Act  IX  op  1873,  s.  27- 

■  II  X  Vlll  nr^ 

See  Bbkq.  Act  VI  of  1868,  Schbd.  K. 

a858-XL,  GUARDIAN  UNDER  .„  ..^  .„    ai 

See  Hindu  Law. 
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ACT-1869— VlII,  88. 1  &  2       ...  ...  ...  ...  ...  408 

See  MoATeAGia's  LiiN. 
■  ,  88. 8  A  38       ...  ...  •••  ...        411  Bofce 

See  MoBTaAfiBi'B  Lliir. 

"""^■"■■■"■■^"  f  B»  O     •••  ...  ■«•  ...  ...  t%%  oof 

See  JnKi8DiCTi<Uff: 

■"    '  "    —"■■"■  II        ',  8, 7      ...  •*.  ...  ...  «.«  4AaillOtB 


See  MoBteAQiB'8  Lliv. 

■Ml  ,s  1 5  ^BedatQiory  Deeree^SuhdarUM  Bdi^.'] 

The  words  of  8. 15,  Aot  YlII  of  18^9,  are  to  be  interpreted  as 
siying  aright  to  obtain  a  declaration  of  title  only  in  those  casesiin 
-which  theCourt  could  have  granted  relief  if  relief  liad  been  pray  edf  or. 


A  suit  by  a  party  in  poesesaion  for  a  deolaration  of  title  and  to 

"    d  nor  an  V 
allegation  on  his  part  that  he  nolds  under  a  certain  tenore^is  not 


Bet  aside,  not  any  deea  nor  any  act  of  the  defendant,  but  a  mere 


tm 


maintainable. 

BjjA   NiLKOBT    Sixan    Did  BAHAnooB  ▼«  Kalbb  Obvwm 

BHUTTACHABnBB            .„  ..                ...  .«.  ...  883 

',  88*  92  ^  9«       ...  ...             •««  ...  •••  o&Si 


Bee  Iktbbih  ivjmrcnov. 

"'"'■■■  ,  8«  sUv  ...  .*•  *••  i«.  *.t    \u9vk 


See  Sinr  fob  Bbbtitxjtiov  o?  Cosxugal  Rights. 

-,   8.     SlO^EaoeeuUon    of    Deeree    paeeed  offemd 


Deceaeed  Pereon.^  When  a  decree  has  been  passed  against  a 
deceased  person,  execution  of  tach  decree  cannot  be  hsd  under  the 
Civil  Procedure  Code  against  his  legal  representatives. 

In  isb  matt£b  or  thx  PEiif iob  Qubhsbonatb  Tagobb    834  note 
"■  ■  ■                 » ■•  270             ..,           „,           ,.,            ...323 ;  425  noto 
See  ATTACHicEirT,  Fbiobatt  or.    See  ItoBSPftAOBB's  Liiv. 
•88. 887  A  348 Bl 


See  Hindu  Law. 

'    ''  f  S.OI/  •««  ,,,  ,,^  ,^,  ,,,  o7w 


See  Beyibw,  Application  po;b, 
XI,  88.10,  11,  A  18 , 170 

See  Salb  pob  Ah-rkattw  or  Bbtbbue. 
XIY,  B.1,  cl.  15  A  B.  5         ... 38d 

See  Limitation. 
— — ,  8. 20        ...  ...  .,,  ,.^  ^^^         4515  gQ^ 

See  Mortgagee's  Libn. 

•1864-XXV,  8.  8 ISO 

See  RsriBBNCi  bt  Skau  Ca^usb  Coubt  to  High  CoWt. 

'^■''      •••  •••  »••  ■<•  ..•  ...    76 

See  Act  IX  or  1872,  s.  27. 

-1866— XX,  Bs.  52,  6$,  A  56  ^.,        411  note 

See  Mobtgagxi'b  Libn. 
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ACT— 1866— XX,  8. 58  ...  ...  .•.  ...  ...    408 

See  MoBxaAOEB'a  Lieu. 
— —1869 -IV,  8.40  ...  ...  ...  ...  ...  App.  tt 

See  Dissolution  op  Maebiabb. 

-  ■■  1870— Yll,  ScQSD.  I,  ch.  ll-^LeUera  of  AdmimBtraHon 
—Estate  of  Hindu  in  hands  of  decaesed  I)aiughter*s  Bepreaent' 
atives-'-TruBi  Property,']  On  the  death  of  a  Hinda  lady  who 
%sd  succeeded  to  her  lather's  property  for  the  estate  of  a  Hindu 
daughter,  it  appeared  that  certain  Oovemmeat  promissory  notes, 
which  formed  a  portion  of  the  father's  property,  were  then  standing 
in  her  own  name.  On  an  application  by  the  sons  for  letters  of 
administration  to  her  estate,  hM  that,  or  her  death,  the  grand- 
fathev's  estate  became  in  the  hands  oi  her  representatiTes  trast 
property,  in  respect  of  which  no  duty  was  pdjamo  under  tihe  Oourt 
Fees  Act. 

InTHeGoODS  07  JOYMONBXDOSSBI.  ^.,  ...  ...184 

.1871— IX,  ScHSD.  II,  No.  167        ... 143, 144  noto 

See  ExKcmoN  of  Dbcssb. 
^ISTZ""!,  8.  Ho      ...  .M  •••  •••  •••  ••«    v# 

See  EviDBVCK  or  Ohiu)« 


>8.   ZS'-'Evideneo^FrevioiiB  VepoiUion^Aimisiion.^ 


A  deposition  of  a  person  in  a  suit  to  which  lie  was  not  a  party  is» 
in  a  subsepuent  suit  in  which  he  is  a  def endfint,  cTldence  against 
him  and  against  those  who  claim  under  or  purchase  from  him, 
although  he  is  alive  and  has  not  been  called  as  a  witness.  3.  83  of 
the  Svidence  Act  (1  c^  1872)  does  not  apply  to  such  a  deposition^ 
but  it  is  admissible  under  the  sections  relating  to  admisaion8» 
although  it  might  be  shown  that  the  facts  were  diSerent  from  what 
they  were  stated  to  be  in  the  former  case. 

A  statement  in  i^  bill  of  sale  is  evidence  againsi  those  who  are 
parties  to  it. 

SOOJAN  BiBEB  V.   ACHMUT   All        ...  ...  ...  App.  3 

■  IX,  8.  27— fl^maZZ  Caum  Oowei,  Low  cf^Agreement 
between  Etndu9—AclB  IX  of  ISbO  &  X^FI  q/ 1884^21  Geo.  I  I 
e.  70,  ae.  17  &  IB— Letters  Patent,  1862,  el  IS— lettem  Patent,  1865 
el.  1  ^—Gontraet  in  Restraint  of  Trade,]  The  effect  «f  Act  XXVI 
of  1864  is  that  suits  in  the  Small  Cause  Oourt  are  to  be  decided 
according  to  the  law  or  eqnity  administered  in  the  High  Court  ;  by 
the  Charter  of  1862^  that  law  or  eqnity  was  to  be  ''the  law  or  eqnity 
which  would  have  been  appHedby  the  Supreme  Court ;"  and  by  the 
Charter  of  1865  that  "which  would  hhve  been  applied  by  the  High 
Coort,"  under  the  Charter  of  1862. 

The  Statute  21  Geo.  Ill,  c.  70,  which  sjppHed  U>  the  Supvema 
Court,  and  gave  to  Hindus  the  right  to  have  matters  of  contract 
decided  by  their  own  lawfl,  became,  if  its  provisions  apply  to  the 
Hight  Court,  part  of  tttelaw of  that  Conrt  not  by  virtue  of  the 
Statnte  itself ,  but  by  virtue  of  the  Charter  which  was.snbjectAo. 
alteration  by  the  Oovemor-Qeneral  in  Connoil ;  and  having  ceased 
to  have  any  operation  as  an  Aot,  it  was  unnecessary  to  repeal  it 
6:(pressly  bjr  the  Contract  Act  flX  of  1872); 

xhat  Act  is  applicable  to  Hindus  residitxg'jin  Oalcntta  ^therefore, 
where  the  plaintiff,  a  Hindu,  agreed  with  the  defendants,  alsa 
Hindus,  that  he  would  cease  to  carry  on  his  business  in  a  certain 

locaUty  ia  Calcutt»|incoasidoration  of  r^ceiyiagfrom  them  a  specified 


t  • 
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sanii  it  was  held  in  a  suit  to  enforce  the  contract  that  snch  an  agreet 
ment  was  void  under  B.  27  of  the  Contract  Act.  The  words  "not 
inconsistent  with  the  provisions  of  this  Act"  in  s.  1  of  the  Contract 
Act  apply  to  ^'any  usage  or  custom  of  trade"  or  ''any  incident  of 
any  contract." 

Madhub  Chukdbb  PoRAicANicK  V.  Rajcoohab  Dosb  ...    7ft 

ACT^1872--i ."  -.  loa 

846  JUBISDICTIOII.  ^ 

•"■^^■■■^•^■^"••■^■■■•^■•OHAP,  JLV  •••  ••!  f««  •••  •*■      JMb- 

Bee  EviDBNcv  or  Child. 
'8.  263— Vdrdtei  of  a  Jury,  when  iohe  est  cteide^ 


QuBXN «.  MusssAJcUT  Itwabta      ...  ...  ...  App.  1 


QuBEV  V,  HvBBo  IIiUnji...  .^.  M«  ...     App.2  note 

1873-^X,  ftS'  5  &  13  ...  «•«  •,«  aa.'  ,««     64k 

See  Eyibbncb  op  Crild^ 
— ,  8«  13— OmMWoii  to     iahe  evidenee  on  Oath  or  Affirma^ 


iion.]    The  word  "omission"  in  s.  13  of  Act  X  of   1873  includes 
any  omission^^nd  is  not  limited  to  accidental  or  negligent  omissions. 

Jackson,  J.,  dissented. 
QvBBN  V.  Shiwa  BnoerA  «.«  ^.»  ^^.  ...294 


■«•■■< 


— ^.]  S.  13  of  Act  X  of  1873  does  not  render  the  evidence  of  a 
child  of  nine  years  of  age  inadmissible,  t£  the  evidence  has  been 
advisedly,  and  not  by  an  omission  recorded  without  any  oath  or 
affirmation. 

QuEBK  f.  Antjbto  Chtjcubbbuttt  .„  .^        295  noto, 

ADMINISTfiATION  SUIT .„  27e 

See  EXBCI7T0B,  Pubchasb  bt. 
ADMISSION  ...  ...  ...  „^  ^^,  Apph  St 

See  AcslGf  1872,  s«  3a 

ADVBBSE  POSSESSION         ... 3U 

See  MoBTOAOB. 

ADYOCATB,  BIGHT  OF,  TO  APFEAR-^^ppflaZ  /torn  Mi^ueeO^ 
Non-intervention  qf  Yaktl  or  Attorney,)  An  advocate  of  the  High 
Court  may  appear  at  the  hearing  of  an  i^peal  from  the  mof ussii  on 
the  direct  instruction  of  a  clieut#  and  without  the  intervention  of 
vakil  or  attorney^ 

GoBiND  Chtjkbbb  Butt  v^Hbvobt  ••«  ^^«        App.  12 

ATPIDAVITS.OONTBADIOTOBy       ...  „.  ...  ...  362^ 

See  Intebik  Ikjunctiok, 

AFFIBMATION  OB  OATH,  OMISSION  TQ  TAKE  EYIDENOB 

ON  ...  ...  ...  ...  .«.  .c  ..^894^295  note 

Bee  Aox  X  o?  1873,  s.  13. 

AQRSKMEMT  BETWEEN  HINDUS    ..»  ...  ...  ^.    76 

Sm  Act  IX  01 1872,  s.  27. 
ALIENATION  BY  HINDU  DAUQHTEB  m*  .«       245  not^ 

S«o  Hindu  Iaa^w. 
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ALIENATION  BY  HINDU  WIDOW    ...  •••           .-          -  226 

Bee  HiHDtJ  WiLu 
^ ,  CLAUSE  PBOHIBITING  44fi 

See  Construction  ov  Wilu 

^  POWER  OF       .».  • 4W 


See  HimoV  Law. 
ANCESTRAL  ESTATE,  SON'S  INTEREST  IN 187 

See  Hindu  Law, 
ANCIENT  TANKS .•.  209 

Ste  ZSMIKDAB,  DUTt  OF. 

APPEAL         >.  ...  ...  21  i  App.  11 

See  Hindi}  Law.    S«e  Pbactici 
FROM  MOFUSSIL ...         App.  12 

See  Advocate,  Richt  d?,  to  aiteau. 
TO  PRIVY  COUNCIL, SPECIAL  LEAVE  FOR...  ...  394 

See  Reotjlation  VIII  or  18I9>  s.  6«  cl.  2. 
APPEALABLE  ORDER  852 

See  Intebiu  Injcnction. 
ARREST,  PRIVILEGE  FROM ...  ..•         App.  13 

See  WiTKKBS. 
ASSESSMENT   OF  ADDITION  TO  ESTATE   PAYING  REVE- 
NUE DIRECTLY  TO   GOVEllNMBNT  .V.  ...        221  note 

See  Accretion* 
ASS  IGNMENT  OF  JUDGMENT-DEBT 425  note 

See  Mortgagee's  Lien. 

ATTACHMENT,  PRIORITY  OF-^Act     FTIT  qf  1859. ».  270-5toe- 
cuiion    of    Deci'ee—Striking     off     Execution-pivceediiigs'^Money' 
decree.']     A  obtained  a  decree  against  0  for  possession  and  me  sne 
profits,  but  no  specifio  arooant   of  mesne  profits  was  then  assessed. 
In  1864  Ai  in  execution  of  his  decree,  attached  land  belonging  to  On 
but  the  execution  case  was  struck  off  the  file  in  1 865.    After  several 
ineffectual  proceedings    A  reattached  the  property  in  March  1869. 
In  execution  of  a  decree  against  C,J5hadin  FebruaiT  1869  attached 
the  same  property.  The  property  was  sold  under  As  attachment  in 
May  1869,and  on  the  application  of  ilthe  Subordinate  Judge,on  the 
strength  of  A^s  attachment  in  1864,  gave  pnority  to  A*s  claim  over 
that  of  B.    The  balance  of  the  sale  proceeds  after  satisfaction  of 
A' a  decree  were  only  sufficient  to  cover  a  small  portion  of  the  decrep 
obtained  by  B.    In  a  suit  by  B  against    A  under  s.  270,  Act  VIII 
of    1859,   to  recover  the    amount   of    her  c'aim  which   remained 
unsatisfied,— ^/ieZcK  that  the  attachment  of  A  in  1864,  on  the  strength 
of  which  A*8    claim  was  considered  by  the  Subordinate  Judge   to 
have  priority  over  that  of  B,  was  not  a  sufficient  and  valid  attach- 
ment under  6. 270.    The  attachment  contemplated  by  that  section 
means  an  attachment  after  a  final  money-decree.  Held  also»  that  tho 
striking  off  of  the    execution  case  of  A   in  1865    caused  au  exting- 
guishmcnt  of  the  effect  of  the  attachment  of  1864. 

BiNDA  BiBSE  V.  Lalla  Gopebnath...        m,  m«  •!«  31}8 
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ATTORNEY,  NON-INTERVENTION  OF  App.  12 

See  Adyocats,  Right  or,  To  aitbuu 
YUGTION-PURCHASER,  RIGHTS  OF 107 

8ee  Sale  foe  ^kbeabs  ot  Reybvitb. 
BATWARA,  private  •      170 

See  Sale  vob  Arbbars  of  Reyxkitb. 

BENG.  ACT  VI  OF  1868.  SCHBD.  K-^Act  XVIII  of  \S50-^ Judicial^ 
Act — right  of  Action — Liability  of  Magistrate,']  The  removal  by 
a  Magistrate  of  an  obstruct  ion,  in  the  exercise  of  the  powers  con- 
ferred upon  him  by  inched  K,  cL  1  of  Beng.  Act  VI  of  1868,  is 
not  a  judicial  act ;  and  the  Magistrate  is  therefore  not  protected  by 
Act  X  VIII  of  1850,  from  a  suit  in  the  Civil  Conrt  to  try  the  ques- 
tion  of  the  right  of  the  person  against  whom  the  order  was  made 
to  create  the  obstruction  and  for  damages. 

Ghundbb  Nabain  Singh  v,  Bbijo  Bullub  Gooybb    ...  ...  254 

BENGAL  CODE  OF  1793 115 

See  Unsettled  Polliah. 
aLINDNESS  ...  ...  ...  ...  ...  ...  ...  278 

See  Hindu  Law.  . 
BONA  FIDES 143. 144  note  ;  App.  13 

Sm  Exbcution  of  Decree.    See  Witness. 
BUILDING,  ADDITIONS  TO 205  note 

See  Landlobj)  and  Tenavt. 

— — ,  RIGHT  OF  TENANT  TO  REMOVE  ...  206  noto 

See  Landlobd  and  Tenant. 
CAUSE  OF  AUCTION 87;  367 

See  MoBT&AGE.    See  Jubibdiction. 
CESSER.PROVISOFOR  ...  60 

See  Will. 
CHARGE  ON  PROPERTF        2 

See  Hindu  Law. 
SHARE   OF   ESTATE   IN    HANDS    OF   A   PUR- 


"*»•< 


CHASER  ...  ,.,  ...  ...  ,„  .„  155 

See  Co-SHAREBS. 

CHARITABLE  DEVISE  442 

See  CoNSTucTioN  op  Will. 
CIVIL  COURT,  JUMISDIGTION  OF 221  note 

See  Accretion. 
COMPENSATION App.  7 

See  Ghatwali  Tenures  in  Bberbsoom. 
CONDTTION,  BREACH  OF 80 

See  Will, 
CONDITIONAL  LIMITATION 60 

See  Will. 
CONJUGAL  RIGHTS,  SUIT  FOR  RESTITUTION  OF 298 

See  Suit, 


• 


4 


1 


aBN£BAL  INDEX.  vu 

Page 

CONSTRUCTION  OF  HINDU  WiLIi  ...  .^  •«,  2» 

See  Huron  Will 

■  »  8TATUTB  ..,  •••  •..  116 

See  Unsitilid  PoIiUak. 

'    WILL  .«  •.,  ••.  442 


806  WlL]^ 

GQirrBAGT  ACT*  See  Act  IX  of  1872. 

INHB8TRAINT0PTEADB    „,  ...  ••,    76 

See  Act  IX  or  IS7%  8.  S7. 


CX>NTRADI0TOttY  AFFIDAVITS 
AedlvTaux  IvJUHCTiov 

GO^SHASJBBS^iViyiiMiU  ff  ArrearB  ^  "Baommie  &y  ^^  Oo^l/mnr^ 
Ohair^e  on  Shiwe  ^  Miaie  m  kounde  ef  a  Fwrehaeer.^  Atiia 
owner  of  a  Iraotioiial  chare  ia  a  joint  meaal,  mortgagedther  share 
iod,  ^obtained a  decree  oa  her  mortgage,  and  attached  jffe 
ahare  ia*the  eetate»  and  afterwards  pniohased  the  same  at  the  exe* 
cntion-sale.  Whilst  her  share  was  acdar  attachment,  B  stopped 
paying  the  GoTemment  revenue,  whereapon  the  plaintiff,  a  oo* 
sharer  in  the  estate,  paid  the  whole  revenae  in  order  to  save  tlie 
m^al  from  sale.  In  a  soit  tHronght  agninst  A  vnd.  B  for  nco^ery 
of  tibe  sun  paid  bv  the  plaintiff  on  bdiaif  of  J*«Bhare, 

HeU,  thai  the  plaintiS  was  entitled  to  have  the  sun  so  paid 
daolared  to  be  a  charge  upon  the  share  of  jB,  wkidh  had  been  trans- 
ferred to  ^9  bnt  not  to  a  personal  decree  against  A. 

BtMD  BvATiT  MossBur  Y.  Mu]>J>uir  MooNii  Sbahoov  .m  155 

COSTS  ...  ..  ...  ..«      21;App.ll 

See  HiVDV  Law  •  Bee  Pbacticb. 
— — ,DBPOSITOP  SBOUBITYFOR    ...  „.  ^180 

See  BvKBiHCB  bt  Small  Oausb  Court  to  Hibh  Ooust* 
COUBT  FBES  ACT;    6m  Act  YU  of  1870. 
CBIMINAL  FBOCBDUBB  CODB.    Sae  Act  X  or  1872. 
CUSTOM  OF  CALCUTTA  ...  ...  ...  ^.201 

Ses  Lavdlobd  and  Tbnabt. 

DAMAGB  CAUSBD  BY  OVBBFLOW  OF  TANK,  LIABILITY 

Ji\JsM  ..«  ..*  •••  ...  »•«  090    WJI9 

660  Zihibdab,  Dutt  or. 
DAUGETBB,  ALIBNATION  BY  ...  ..,  245  note 

Bee  Hindu  Law, 

DAUGATBR'S  BSTATB  ...  ...  ...  235;246noiiO 

800  Hnmu  Law. 
DAYABHAGA  ...  ...  ...  •••  •••  278 

£fed  Hnmu  Law. 

DBBTS/CLAUSB  IN  WILL  FOB  PAYMBNT  OF       ...  »••    SI 

fifeaHiSTDU  Law. 

DBBUTTBB  PBOPBBTY  ...  ...  ...         175 ;  4S0 

Seo  Hjbdu  Will.    See  Hibdu  Law. 

64 
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vai  GENERAL  INDEX- 

DECLARATO&T  DEGREE         ...               ...  '         ...  i            ...  38S 

See  Review,  Application  por- 

DECREE  BARRED  BY  UMITATION         .*.'>  ...    a7a,*99%aobo 

See  Etidbncb.  ADMissiBiun*  bi^. ' 
-- — —FOR  SALE  OP  MORTGAGED  PROPBRTY  ANI>-PA¥-  ■    ■ 

MENT  OF  DEFICIENCIES                     ...  '    ...               ...    21 

See  Hindu  Law.  % 

-,  FORM  OF      ...        '      ...  ...  ...    »^;«5-note 

See  Suit  ior  Restitutioit  o>  Ook^uqal  XfaeRTa. 
SmMobtoaobb'bLkh.  *  '  • 


*•— ."^w^ 


«   t  $%» 


DISSOLUTION  OF  MARRIAGE -Oder  ai  io  MOU  Ptapmiy-^ 
JHvotoeAct  (JFqfI86&K  <- ^'}  Byitfi  aAte4ii«|itiaibieUlidiAeiity 
f4  .settled  .oertatn  lAniovwable-  ppopnirf  itt  Qalpattoy  i6  whicb  hm  wa» 

absoliiiiiely-.wtitledft  «paa  himself  l<^v  iife^  .theorxipoii  his  intendsd 
irifo  lor  iiie;  andtbea  upon  tfaoxsfaildreaofi  tlio  manie^  ;  bat  in  the 
evsn  t  of  tbo  iatendiedmfd'dTanDfgiaduB  lifistiilLowiihdiit  leivnaiBriMCie 
flien upon hlmBelf,- iiia  heirs ^aiid.  assigSMfor efar.  . Theimarviam 
having^  been  flkiasdlyed  on  tho  graomd'  of  $he-  adnltery  of  the  irile^ 
befiove  any  children  wen^bovn  of  theiiiardiage».aiidthe«d&i  having 
spfasaiiaenrtljrtDAinied  IteeoMespondeiit^y  whdm  ahefaad-ohi&dren, 
and  with  whom,  ahe  eontinaed  to  live,  the  Ooorfi.imderf .  46^  Act'IY 
6f  1869/  declared  the  aettlem^at  void  as  rogatda  the  ^£6^  and 
directed  the  tmatees  tareoouvey  theprap«r^.teif.for  an  ahaafaEte 
estate. 

Wooi>tT.  Wood      „,  ...  '     .„  .«•  •^>P«  Cf 

DIVOSCBACT:    see  act  IV  of  186&, 

ESTATU  OF  HINDU  IN  HANDS  OFDEOEASTBD  DAUGHTER'S 
"^     KEPRBSITNTATIVES  ....  ...  .,.  .',.  184 

See  Act  VII  op  1870,  Scmsp.  ^  cl.  11, 
ESTOPPEL  ...  ...  ..„  .;, '  ...386 

See  Limitatioh. 
EUROPEAN  BRITISH  SUBJECT  ....  ...  ...  lOe 

See  JUBISDICTIOK. 

EVIDENCE                  ...               ...  ...               ...      116;  App.  3 

Setr  Unsbttled  Poluam;  See  Act  I  of  1872,  «:  33. ' 

■■          ACT,  1872  8  118.         ...  ...               ...               ...    54 

SeeEviDENCBOFCni|.D.  "     '  .■ 

■  ,  ADMISSIBILITY  OF—recrce&aiYed  6y  Lk^itation.^ 

A  decree  for  rent  is  admissible  in  evidence  against  a  defendant,  to 
prove  the  rate  of  rent  he  was  liable  to  pay,  alfthongh  th6  decree  haa* 
not  been  executed  for  three  years,  and  has  therefioM  bcoosne  barred 
under  the  law  of  limitation.  * 

Mahabaja  Beerchundeb  Manick  BriLHADooB  i;.  Samkishbit 

B    .  OHAW.  t.a  •..  ••».  »••  .  %«f     Wt  V 


A  decree  for  rent  in  a  soit  under  Act  X  of  1859  against  the 
defendimt,  an  inter venor,  which  has  remained  unexeented  for  more 
than  three  years,  is  not  in  a  subsequent  suit  admissible  in  evidence 
to  show  that  the  defendant  had  not,  during  a  period  subsequent  to 
the  decree,  been  in  bond  fide  receipt  of  the  rent. 

Ram  Sumdbk  Tewari  v.  Sbimust  Dewasi  i,^  571  note 


Page 
E7IDBN0B  OP  CHILD, A.DMISSIBILITY  OF-^CompeierU  WUn$88 
^Kew  Tried'- Act  X  of  1873  (Oaths  Act),  m.  6.  l^-^Eoidence 
Aat  [I  of  1872),  b.  llS—Gritnitial  Trocedure  Oode  [Act  X  of 
1874),  Chap.  ZF.]  The  accused  was  charged  with  throwing  B 
and  C  down  a  well.  She  was  charged  with  the  murder  Of  B  under 
8,  3Q2  of  the  Penal  Gode>  and  on  that  charge  she  was  tried  and 
acquitted.  Thereupon  the  Joint  Magistrate,  without  holding  any 
further  preliminary  enquiry  committed  her  on  a  charge  under  s.  Z(fT 
*)f  attempting  to  murder  C.  The  only  ^ye- witness  of  the  oflPence/ 
acctn'ding  to  the  Sessions  Judge,  was  a  child,  and  as  she  did  not 
understand  the  nature  of  an  oath  or  solemn  affirmatidh,  her  eridence 
was  taken  on  simple  affirmation.  The  jury  found  theprisdner  gi^flfcy 
and  she  was  Bentenced  to  ten  years*  transportation;  Held,  that? 
the  omission  to  administer  eitner  an  oath  or  solemn  affirmation, 
although  knowingly  made,  did  not  render  the  child's  endeucto 
inadmissible.  Heli also,  that  the  omission  by  the'  JointMagistratel 
to  hold  a  preliminary  inquiry  on  the  charge  under  s.  307  being  ari 
irregularity  which  prejudiced  the  prisoner,  iU' her  defence,  the 
proceedings  should  be  quashed,  and  a  new  trial  held. 

Qitebn  r.  MussAMTTT  Itwarya  ,..  '*  ,..  •••  "    64 

EXUOOTION  OF  DSCREE        ...  287,  288  notCi,  291  note ;  323 

See  KisTBANDi.    Bee  Atta.chmbiit,  Prioeity  of. 

'Limitation  Act  (IX  of  1871)*,  Seized,  ii. 


rt«- 


No,  IffT-Sona  fides.']  A  decree-holder,  applying  for  the  execu-, 
tion  of  his  decree,  is  entitled,  under  the  provisions  of  Act  IX  of 
1871,  to  tave  such  execution  npon  his  showing  that  his  application 
is  made  within  three  years  from  the  date  of  a  prorioue  application 
to  the  Court  to  onforoe  the  same  decree,  or  from  the  daterof  isstting 
notice  under  s«  216  of  the  Oode  of  Oiiril  Procedure  in  the  same 
matter. 

EsHAN  Gbunder  Bosk  r.  Pbakhath  Nag  ...  ...    143 


.]    Under  Act  IX  of  1 871,  Schod.  ii.  No.  ia7. 


a  decree^holder  is  entitled  to  have  execution  of  his  decree  within 
three  years  of  a  notice  under  8.  216,  Act  VIII  of  1859,  or  of  a 
previous  application  for-  execution  •  without  aryr  reference  to  the 
question  of  oona  fides. 

BoHINlNyNDUN  MsnBR  V.  BhoGOBAN  OhUNDSB  BoT  144  BOtO; 

■    PASSED   AGAINST   DBCBASETD 


PERSON  ...  ...  ...  ...  334  note 

See  Aoi:  VlII  of  1859,  s.  210. 
PRO0EEDINGS,EPFE0T  OP  STBIKINGOPP,3Q3;  425.note 

S0d  ATTACHMENT,     PirillORIXT  Ol",     See    MoRTftAGIX's  LifiK. 

EXECUTOR,  PUROHASE  BY— Fidu&iary  IRdathiMhip^Bengtmoia' ' 
tion  of  Exeoutorship—Adminit^rdtion  mdt-^BuH  against  Vwrchaser  ' 
ft&vh  Executor  Uy-sei  Oeide-  SdieJ]    D,  a  Hindu*  died,  leaving  three 
sons  S,  S  C,  ^nd  R,  who.on  his  death  made  a  partition  of  hif)  estatia, 
and  8  covenanted  with  S  0  to  discharge  all  claims  made  against  the 
estate  of  B.    In  1828,6,  who  claimed  a  portion  of  the  share  taken , 
by  S  0  oupartitio  nwith  mesne  profits,  filed  a  bill  in  the  Supreme         ' 
Court  against  S  0  and  others  as  representatives  qII>.  and  obtained 
a  decree  for  Rs.  200,000.     Pending  this  litigation  S  Cdied,  leaving 
six  sons,  J,  M,  H,  P,  0,  and  SlJlf,  and  a  will  made  before^ the* birt»    • 
of  S  M,  by  which  he   left  all  his,  property  \qM^  ^t^  other  than 


ft 


z  OBNEBAL INDKX. 

8  M.  On  the  death  of  B  C,  J,  as  one  of  the  execntora  of  his  will» 
compromiBed  B'ssnit  bo  far  as  it  related  to  the  estate  of  80,  for 
Be*  80,000 ;  and  afterwards,  in  the  same  oapacity,  sued  the  refire- 
sentativee  of  8  to  reoo?er  that  amount  and  the  costs  in  the  suit 
brought  byB,  and  obtained  a  decree  for  Bb.  l,70,00i).  In  the 
meantime  H  died,  leaving  the  plaintiffs  his  sons  and  heirs,  and  his 
brothers  J  and  M,  his  ezecatom,  J  renonnoed  the  exeoatmhip.Mp 
on  3rd  June  1854,  as  executor  of  H,  executed  a  deed  of  assignment^ 
Inr  which  he  oonveyed  to /and  8  M,  for  Bs.  5,000,  the  interest  ox 
the  plaintiffs  in  the  decree  obtained  by  J,  and  subsequentiiy  at  a 
Mde  of  property  belonging  to  the  representatives  of  8  m  execution 
of  the  aeoree,  J  himself  became  the  purchaser.  In  1857,  in  an 
administration  suit,  which  had  been  brought  h]^  the  plaintiffs  to 
oompel  M  to  account  for  the  assets  received  by  mm  from  the  estate 
of  itf  the  Master  was  directed  to  take  an  aecount,  which  was 
accordingly  done.  In  a  suit  broug^ht  bv  the  plaintiffs,  the  sons  of 
H»  against  J,M,  apd  8  M«  to  set  aside  the  deed  of  3rd  June  1854. 
— nSd^that  notwithstanding  the  renundation  of  executorships  by 
J,  he  stood  in  a  fiduoiaiy  relation  to  the  plaintiffs,  and  the  assign- 
ment,  being  found  to  have  been  made  for  an  inadequate  considera* 
tion,  was  ordered  to  be  set  aside  on  the  plaintibffs  paying  the  purch- 
aser, J,  the  amount  of  the  purchase-money. 

A  aeoree  in  an  administration  suit  brought  by  thepartiesi^ose 
insterest  had  been  sold  against  the  executor  of  their  father's  will, 
hj  whom  the  sale  had  been  made,  held  to  be  no  bar  to  the  mainte- 
nance of  a  suit  i^inst  the  purohaser  to  have  the  sale  set  aside. 

DHononnB  Obuhj>bb  Mooksbjbs  v  Muttt  Lall  Mookibjxi  276 

XZBCIJTOB  UNDBB  HINDU  WILL,  AOKNOWLBDGMBNT  BY    21 

See  Hindu  Law. 
MDUOIABY  BELATIONSHIP  ...  „,  „.  ...  276 

Sm  Bxicutob,  Pvbohasb  bt«  • 
HBBOAUSBDBYSPABKFBOMBNQINS  ...  ...      1 

See  Baiiwat  Ookpabt. 
FOBBOLOBUUB  ...  ...  ...  ...  ...    87 

8«0  Mobtoaob. 

QHATWALI  TENUBES  IN  BEEBBHOOM— Compensoftbn-Ba^. 
^yiy  qf  iSli.]  Where  land  forming  part  of  a  ghatwali  tenure 
in  the  district  of  beerbhoom  was  taken  up  for  public  purposes, 
hddthaAi  neither  the  zemindar  nor  the  ucderotenants  <n  the 
ghatwal  could  claim  a  proportionate  share  in  the  compensation- 
money  payable  for  sucn  land. 

The  money  so  obtained  caTries  with  it  all  the  ineidents  of  the 
original  ghatwali  tenure,  and  the  ghatwal  for  the  time  being  is 
entitled  only  to  the  interestaccruingtherefrom  during  his  lifetime. 

Bax  Ohuvbbb  8iBaH  v,  Baia  Jqhbb  Juhka  Kbav  App.  7 

GOVBBNMBNT,  BIGHTS  OP     ...  ...  ...  ...  219 

See  AcoEiTioK.  1511x21 

GUABDIAN  UNDEB  AOT  XL  OF  1858 
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I 


•••  ••• 


HliBEDITABY  TENURE 

l«0  UvSIXtUD  FoUiIk... 


GENERAL  INDEX.  xi 

HINDU  LAW  ...  ...  ...  ...  115,  307 

See  UjrsETTLBD  Folliak.     See  Possebbiov,   Dxliyxby  o?. 

■ Debuiter    Property— SehaU-^Pcwer   of.  AHenaiionr-^ 

Bee  Judieaia.]  Asa  general  role  of  bindu  law,  property  given 
for  ihe  maintenanoe  of  religioaa  worship,  and  of  oharifcieB  connected 
with  it,  iB  inalienable. 

It  Ib  competenty  however,  for  the  Bebait  in  charge  of  property 
dedicated  to  the  worship  of  an  idol,  in  his  capacity  of  sebait  and 
as  manager  of  the  esfeate,  to  incar  debts  and  borrow  money  for  the 
proper  expenses  of  keeping  up  the  religions  worship  repairing  the 
temples  or  other  possessions  of  the  idol,  defending  nostile  litigioua 
attacks,  and  other  like  objects.  The  power  to  incur  such  debts  is 
to  be  measured  by  the  existing  necessity  for  incurring  them  ;  the 
Mithority  of  the  sebait  being  m  this  aspect  analogous  to  that  of  a 
manager  for  an  infant  h^ir. 

It  Ming  competent  for  a  sebait  to  borrow  money  for  necessary 
purpoies^it  foUowa  that  judgments  obtained  against  aformer  sebait 
in  respect  of  debta  bo  incurred  Are  binding  upon  succeeding  sebaits 
who  form  a  continuing  representation  of  the  debutter  property. 

Butt  belbre  applying  the  principle  of  re$  jwdUata  to  such  judg* 
ments.  the  <3onrt  snoiud  be  satisfled  that  the  judgments,  relied 
upon,  aro  nntained  by  fraud  or  collusion,  and  that  the  ^necessu^ 
and  proper  issues  have  been  laiaed,  tried,  and  decided  in  the  suits 
whion  ledtotbem. 

Execution  of  sueh  judgments  should  be  decreed  only  against  the 

rentB  and  profits  of  the  dehuHer  property, 

FBOsUinro  Kuxabi  Dbbta  v.  Golab  Ohand  Baboo  ...    450 

-^InherUanee—DaughieiK^e  Eddte^Sndhan—^Jaiin  Law 


--^MUakeharaJ'  Under  the  Mitakshara  law  \he  estate  which  a 
daughter  takes  in  property  inherite^by  her  from  her  father,  is  only 
a  <;[QaUfied  estate,  and  on  her  death,  such  property  deaoen'dB  to  the 
heirB  «f  her  father,  and  not  to  her  own  heirs. 

CHoffATliA&tf.  Obviihoo  Lau         .m  ...  ...    236 

"      ■  ■■  '■     ■     MHcMharaJ]     Under 

the  Mitakahara,  tne  unmaried  daughter  succeeds  only  in  priority 
to  her  married  sisters,  and  not  to  the  ultimate  exclusion  (d 
such  sisters's  right  of  inheritance  from  their  father.  Therefore^ 
when  a  Hindu,  under  the  Mitakshara.  died,  leaving  two  danghters, 
one  nufinried  and  the  other  unmarried,  and  the  latter  succeeded  to 
the  ikther^B  estate^d  then  married  and  sabsequently  died,  leaving 
a  Bon  and  her^ister,  her  surviving,— ^{cf,  that  the  sister  was  enu 
tied  to  Buooeea  to  tha  property  as  the  next  heir  of  the  ffe^ther . 

DoWLITT  KOOBR  V.  BVBIUBBO  SaHOT  ...  ...  S46  BOt^ 

*Daughier,  AU$mitHon  5yO    A  daughter 


inberiling  property  from   herfather  takes  a  life   ifltorest  only 
in  8ttohproparty,and  baa  no  power  of  alienation  beyond   her  life- 
time*   Tne  neir  of  the  father  on  bor  death  tah»a  the  property  as 
heir  of  the  ancestor,  and  not  aa  her  hein 

Dao  Pbbbhad  0.  LuMO  Hot    ...  •«.  ...  245 note 

Bxekuion'  fronk^BUndne$^^2>ayti' 


hhaga.']  The  blindness  which ■  under  the  Hindu  law  as  recognized 
in  Acngtl,  excludes  an  afflicted  person  from  inheritance,  r^eni  to 
congenital  bUndnead,  and  not  toioss  of  sight  which  has  supervened 
after  birth. 

MoHisa  Chttitdbb  Botv.  OHtnn>ssMoHnrBoT  ...         »••  273 


%n  QBNBBAL  INDBX. 

Page 
HINDU  LKW^MUhiUvSon's  Interest  in  ancestral  Estate,]  Ances- 
tral property  which  descends  to  a  father  under  the  Mithila  law  is 
not  exempted  from  liability  to  pay  his  debts  because  a  son  is  bom 
to  him.  Such  exemption  can  only  be  pleaded  when  the  nature  of 
the  debt?  incurred  by  the  father  in  such  as  would  free  the  son  from 
the  usual  obligation  of  discharging  hislather^s  debts  out  of  the 
ancestral  estate. 

,A  decree,  properly  obtained  a^inst  the  father,  can  be  executed 
by  sale  of  such  ancestral  estate,  and  the  interest  of  the  sons  as  weft 
as  of  the  fathers  will  be  bound  by  it.  A  purchaser  at  such  sale  is 
not  bound  to  inquire  into  the  circumstances  under  whiehtho  decree 
was  made.  , 

'  GlRDHAUEB  TiALL  V,    KaKTOO  LaLL. 

MoDDUN  ThaKoor  r.  Kantoo  Lall  ...  ...  ...    187 

"      »■      ■ Will  -Joint  FamUy^Powers  of  Kwrtit^LimUaHon-^ 

Acknowledgment    hy  Kurta  or  by  Executor  tmder   Hindu  WU^ 
Clause  for  Payment  of  Debts — Charge — AMmieseence — Chtardian 
under  Act   XL    of  \B5S—Af)veal—Aci    FIlTo/1869,    ss.  337   & 
Z^S-^Mortgage'-Deeree  for  oale  and-  Payment    of  DejUimcy*^ 
Costs,']    H,  a  Hindu,  died,  leaving  two  adult  trnd  tfwo  nmot*  stne, 
and  having  made  a  win  or  anwrtatipaira  addAssed  to  his  two  eldest 
sons  L  and  0,  whom  ho  thereby  appointed  maJlik  wuhhtairs  of  the 
whole  of  his  estatawith  full  powers  of  management.    He  directed 
them  to  maintain  his  widow  and  minor  8ons,and  to  pay  the  marriage 
expenses  of  the  latter  out  of  the  joint  estate ;  and  ncrther  directed 
them  to  pay  his  liabilities,  and,  if  neeessiiryi  to  raise  money  for 
that  purpose  by  sale  or  iaortga|{e;  the  necessary  docuna^ots  to  he 
signed  by  L  anid  G,  "the  names  of  the  infants  bemg  signed  bv  yoa 
as  guai*aians  and  executors/'  In  case  of  the  death  of  either  L    or 
&,  the  will  provided  ^hat  all  the  powers  of  the  executors  should  be 
seated  in  the  survivor,  the  minoM  to  have  the  same  powers  upon 
attaining  majority.    The  will«f  urther  provided  that  the  exeouterft 
should,  when  the  minors  came  of-  age,  ''makeover  to  them  with 
explanation  the  share  of  eaohj^andthaitthe  feur^oas  should  liik^ 
the  property,  in  equal  shares.    L  died  c^ter  his  £ather»leitfilig  & 
widow  and  having  made  a  will,  whereof  he  appgint^.Q.  Q^tecAtOr* 
and  0  subsequently  obtained  a  certificate  under  s.  7,  Aot  XL  of 
1858,  in  respect  of  the  property  of  his  minor  brothors.  '  Thore^tor 
Of  by  a  deed  in  the  English  form',  which  was  executed  by  him  slone 
^as  executx>r  of    H"  and    also  ^'as    executor  of  L,**  mor4^ged  fk. 
portion  of  the  property  to  the  plaintiff  to  secure  Es.  6^47- m.    .0£ 
this  sum  Es.  947-S<3  woie advanced  to  G  at  the.  time  of  the  mort- 
gage, and  were  applied  by  him   for  the  benefit  of  JBP&  esta^^ 
Bs.  1,000  were  advanced  to  p^y  a  debt  due  from  L  to  third  perappiA,' 
the  remainder  being  in  respect  of  debts  of  J7,  all  of  which,  however,, 
with  tjho  exception  of  one  debt  of  Ba.  100,'  were  barred  bt  the  law 
of  limitaibiafn.    Inf  a.snitlytbe.inortgageolef  aaeeeownland  oale^-  ■ 
or  foreoloeuiei  of  the  mortgaged.prOfi«rty«  lbUp|MRred.thato»e*D£; 
the  minors  had  attained  hia  majiHity  wihen  the  mortMma  was  eset- 
ciited>  and  the  other  torn*  yelirs  thereafteni  aodthab  oothhad  bean 
informed  of  tne  mortgage  seveaal  years  bt£<>rethe  suit^and  had  thfDoa. 
nM8.ed  no  objections^    l^o  question  /sa  ^o  the  ^eptiof  tljA  lamitiition 
law  on  the  mortgage  was  raised  on  the  pleadings  or  at  the  trial. 
"Betd  byMARKBT,  J.,  that  although  tho mortgage  Was  not  executed 
in  accordance  with  the  will  of  H,  the  younger.sons  had  stood  by  and 
had  taken  the  benefit  of  the  transaction,  and«could  not  therefore 
question  it.    A  member  of  a  joint  Hindu  family  is  boiind  when  he 
bomes  of  age  to  DOftke  bima^U  2V^uainte4  with  the  acts  during  hia 


disapprove  of  such  acts.  HM  also  that  AoL^  4^,  k/^  does  not 
Wyent  a  gt^Bd^a^  ^p  liu^  c^tained  a  certificate  Uxereiin4en  from 
seiluig  or  mortgaging  property  in  Calcutta  Witnoht  thd  sanerao^  of 
the  Cottrt.  »  ■.      «'«/.'  ". 

No  evidence  having  ,l^en  ^erod^.ai  to  Vs  esjat^  frl^^  /t^e, 
mortgage  was  ezecatea,  or  that  L'«  widow  Icnew  of  toe  mortgage* 
the  fiiiitini»^e<4iftmis8ed  as  against  hec^.  /,    /  i  '  '  ,- 

%  Held,  on  appeal,  hy  Coucff,  G.  J.,  and  F^jv^ivxx, ,  Ji*.  .^at  det>t8 
by  Hindn  law  being  a  charge  upon  the  estate  of  ilie  aebtOT,  and  the 
intention  oi^ff,  as  shown  by  theifteirisM  idAift)Ml£erthuiain». . 
tenance  of  his  widow  and  minor  sons,  beipig.^1yat  t^etaox^ly  should 
for  a  time  continue  to  be  joint,  no  charge  or  trust  was  created  by, 
the  clause  in  Es  will  foi*  payment,  of  his  delfCfi,  and  th^rmi^  disf    ' 
fact  that,  in  executing  the  mortgage^  0^|l^)M8t0ak.^^p»4|Qt.lUider  the 
will  and  not  as  huHa,  did  not  invalidate  the  WsHg^S^    J'or^the 
same  reason,'  Ihe  clause  'for  payment  of  debts  \kma  nii  ^ventHrho     ' 
operation  of  the  law  of  limitation,  .v  '  ^I    '  •    •  '•'  -  '\ 

.  .The  man^igor  of  a  joint  Hindu  f  ^^ily,  orr  thp'^spputor  of  ftJSif^^ii 
will,  has  no  power  by  acknowledgment  to  receive  a  aebo  baiWd  by  ' 
the  law  of  limitation,  except  as  against  hiaftieifii  •  ' '.  -  .^. 

G.  aa  kfitUtopi  (^e  joint  f^onilyf  could  i^ot  miiiWa  valid  mortgego 
of  It* 9  share  e<q;HM^ew  Ironp  tl^e  shtures  of  ttie  other  mehibers  of.the 
family:  his  estate. th&i-efore  t»as' liable  to  tav  the  plaint ^F  the 


SHosirffKtooo^0W^C2;batfJ$AB  ^/Mk/finrawgrrT  QvpssbjIt.  t 

HINDIT  I#AW^IKdawfi  <(fswiiiwi?ai^ei>»0  l^nrn'oveabl?.  poperty  pur- 
ebasedfay  n  Hiidmittiilowtlnthiii^  pro&ts  of  her  liusband's  optate^ 
there  bem|;riiolpvdcHrctf'Any[d]atiAei^u^  on  her  pari  to  spver 

0noh^ui^flnos'iRMtiie<ortkU0adi4  ^ppfofiriaite  it  'toher8cU,bQrd  to 
forai  part  D&Aier  hAdifthd^a  esMta. ' . 

TntM^)  A  0hidcnb>i  will  devided e^r^ibin  propertyr  qonsUtmp:  or  a 
Samlly  dweHibg^hbttsaiantiiiiin^jt^  true^Stfor  ever,  ifor  the  re- 
udBoeb,  maJUfcadHMoe^.i^i  ^p^6ffniaitae/9{  Ibf  F^^^IP*  ^^  certain 
family  idols;  anAji^poiatod  Jit9:efwitt'ftli4  jthoir  dccenOants  in  t^e 
sftneiTiMie  lJ08rtottehebMt»(^4ihei^^s,^r  ever,  maklbg 'proviBion 
iokr  tiheir  r^ikimeinikm  fmi\i\f  dwelling- hpusp ;  the  will  at^o  con- 
tiUned  k  olmaitisitBMj^wi^  tii^jpwiitiQp^d\^ip\cni.^f^\Gi\&tiqr\  of 
tiK  propeftynseniisdittiteditO  tke  Iwojw^itp  of  tko.  idol?.,  The  tcstq,tor  . 
afypointed'thn^sMmif^aecntlHfsef  biawlMt<^>^d  h^  a'cotTioil  be- 
quea^bed  lififfieieff 'Id  vrisiodsCiliiopberfl  pthie  f^nuIy..  In  a  suit 
agmstf thd  «K6olifeoii«tto  bwmr^vtolepiatfy  ^:boqueftthed«^ 

'  SM,  thd'dov9i^]«frtlie{pi]9pev^  to.  th<^  idpls  waa  void  and  in* 
opemtive.  &8rbc»i|Rk  aBttlelQBni>.ili  porf^tjaity  on  ^e  malo  dcsccnd- 
ante  of  th^iieetatim^ahdbta thelf  osd^AAd  nota:  real  dedication  for 
thewonkfi»|rfiiiiBiukHsJ.7      ■.'''•..,'..    > 

899  OcHas^uexiON  of  WUi;.  . 
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srv  GBNBBAL INDKZ.  « 

IDOL»  JOINT  OWNSB8GUP  IN  RiaHTOF  WOSSHIP  OF       ...  166 
See  pABTitioir. 

nnnTNITT  OF  OFFICES  AOTINO  IN  GOOD  FAITH  221  noto  { 

See  AccBBnov« 

INDl  A  N  COUNCILS  ACT.  Sae  26  Vict.,  c  67.  * 

INflSRITANCB  ...  ...  ...2S6^  245  note,  246  note         * 

.  SmHivdo  Lav.  • 

,  EXCLUSION  FBOH         ...  ...  ••.  2Va 

See  Bmv  Law. 
INJUNCTION  ...  ...  ...  ...  ...  852 

See  Imtbizm  IxnmcTioii. 
INTEREST  IN  LAND...  ...  .••  ...  418  note 

Bee  MoBTOAOsi's  Libn. 
■     ■  M    ,  PAYMENT  OF       ...  ...  .^  ...315 

See  MoRTOAOB. 

INTBR1M  INJnNCTION--0<mfra<2t*c<ofy  AjfidavUeSuU  fitr  Sped- 
fio  Pwformance^Irrquirable  Itijury-LetUrePaimtf  1862^1865 
^Ael  VIII  qf  1B59,  ft.  92  A  94^Appealahle  Order.']  The  plain- 
tiffs being  in  possession  of  a  oertain  rand  cbok  nsed  f  or  dookinsr  and 
repairing  yessels,  and  being  threatened  by  the  defendants  with  a  • 

suit  to  ejeot  them  therefronit  sued  for  speeifio  performance  of  an 
alleged  agreement  between  themselves  and  the  defendants,  nnder 
which  the/  were,  on  oertain  terms,  entitled  t'>  the  use  and  oocnpa- 
tion  of  the  dock  until  the  repairs  of  two  of  their  Tessels  were 
completed ;  and  for  an  injunction  to  restrain  the  defendants  from 
ejec'  ing  them  until  the  completion  of  the  repairs.  Ita  support  of  an 
appfioatidn  for  an  ifUerim  injunction  to  restrain  the  defendants  from 
taking  proceedings  to  eject  th4  pkuntifis  until  their  suit  had  been  • 

heard,  the  affidavits  of  the  plaintiffs  stated  that  on  the  faith  of  the 
agreement  one  of  their  steamers  had  been  docked  and  taken  to 
pieces  /  thalT  the  repairs  could  not  be  finished  for  a  considerable 
time,  and  that  the  vessel  oould  not  be  lemoved  from  the  dock  with- 
out  great  loss  and  irret)aTable  injury  to  them.  The  affidavits  of  Uie 
defendants  denied  the  making  of  the  agreemant  aUeged  by  the 
plaintiffs,  and  set  forth  another  agreement,  under  which  they 
alleged  the  plaintiffs  had  been  in  possession  ol  the  dock,  and  which 
agreement  naving  come  to  an  end  thiry  were  entitled  to  eject  the 
plaintiffs  ;  they  did  not  deny  the  loss  to  the  plaintiffs  which  would 
*  be  the  result  of  moving  the  vessel  before  the  repain  were  com* 
pleted,  nor  did  they  allege  any  delay  in  making  tiie  lepairs,  but 
they  submitted  that  such  loss  would  be  the  oonsequence  of  the 
plaintiffs*  own  act  in  dooldng  their  vessel  witlMmt  any  final  agrse- 
ment  having  been  come  to  between  the  parties.  The  dock  was 
situated  in  the  district  of  Hooghly»  and  tne  defendants'  suit  for 
possession,  unless  transferred. to  the  High  Couit,  would  be  tried  in 
the  Hooghly  Court.  .There  were  facts  which  in  the  opixtioa  of  the 
Court  went  to  show  that  the  plaintiffs  hadacted  hand  fide.  Eetd^ 
(per  Markbt,  J.)  on  the  above  facts,  thai  inasmuch  as  the  plaintiffs' 
statements  i!  true  raised  a  fair  and  substantial  onestion  for  decision 
as  to  the  rights  of  the  parties,  and  looking  to  tne  inconvenience  ef 
allowingthe  same  matter  to  be  litigated  simultaneously  in  different  *  , 

Courts  botweea  tbo  SMue  pwtioii  tho  plaintifii  wen  entitled  to  as 
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ini«nm  injtmction  irestrainmg  the  del endania  from  bringmg  their 
Bxut,  until  the  plaintiffs*  suit  was  heard. 

8emble.-»An.  interim  injunction  may  issue  althougli  there  is  a 
contradiction  on  the  facts. 

On  appeal  the  Court  was  of  opinion  that,  under  the  circum- 
stances, there  was  an  equity  which  entitled  the  plaintifbto  be  kept 
in  quiet  and  undisturl>ed  possession  of  the  dock  until  the  repairs 
were  completed ;  and  confirmed  the  order  for  an  vntervm  injunction, 
t)ut  modfled  it  by  restraining  the  defendants  not  from  bringing 
their  suit,  but  merely  from  executing  any  degree  they  might  obtain 
therein  until  the  plaintiffs  should  l^ve  had  a  reasonable  time  to 
complete  the  repairs  of  their  vessel. 

Although  by  th#  Letters  Patent  of  1865»  the  provisions  of 
Act  Vni  of  1859  wsre  not  expressly  made  applicable  to  the  High 
Court,  as  was  done  by  the  Letters  Patent  of  1862,— sawbfe— thj. 
order  granting  the  injunction  was  an  order  under  s.  92,  Act  VIII 
of  1859,  and  therefore  an  appeal  lay  under  s.  94 

MOSA.N  V.  BlVSB  STBA.M  NAViaATION  COMPANY  ...     352 

ntREPAEABLB  INJURY       ...  .,.  ...  ..•    852 

See  IKTSBIM  lH;nTNCTIOK. 

ISLAND-CHUR         ...  ...  ...  ...  ..•219 

See  AccBBTiov. 

JAIN  LAW  .,.  ...  ...  ...  ...    235 

See  Hindu  Law. 

JOINT  ESTATE,  PRESUMPTION  OP      ..,  ...  ...    337 

See  Yendob  and  Pttbchaseb. 

FAMILY  ...  ...  ...  ...  21;  337 

See  Hindu  Law.    See  Ybndob  and  Pubchasbb, 

■  OWNERSHIP  ...  ...  ...  l«7note 

See  Pabtition. 
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IN  KIG  ST  OF  WORSHIP  OF  IDOL       ..,    166 

See  Pabtition. 

JUDICIAL  ACT        ...  ...  ...  ...  ...    254 

£l6s  Bbno.  Act  YI  ov  1868»  Schbd.  E. 

JURISDICTION— Catwc  qf  Actum-- Ad  VlJI<if  1859. «.  5.]  By  a 
contract  entered  into  at  Beerpore,  in  the  district  of  Nuddea,  the 
plaintiff  agreed  to  supply  indigo-seed  to  the  defendant,  the  seed  to 
be  paid  for  on  delivei^  hy  an  order  to  be  sent  to  the  plaintifE  on 
receipt  of  the  seed.  The  plaintiff  resided  at  Berhampore,  in  the 
district  of  Moorshedabad,  and  the  defendant  carried  on  business 
at  Beerpore,  in  the  district  of  Nuddea,  where  delirery  was  to  be 
made.  The  seed  was  delivered  hj  the  plaintiff  as  agreed,  but  the 
defendant  refused  to  pay  for  it.,  In  an  action  brought  in  the 
Moorshedabad  Court  to  recover  the  price  of  the  seed, — held,  that 
the  Moorshedabad  Court  had  jurisdiction  to  entertain  the  suit; 
The  refusal  of  payment  by  the  defendant,  which  was  to  have  been 
made  in  the  distidct  of  Moorshedabad,  was  a  sufficient  cause  of 
action  under  s.  5,  Act  YIII  of  1859,  to  enable  the  plcuntiff  to  sue 
in  that  Court. 

S6m5{6.— The  words  **  cause  of  action"  in  that  section  do  not 
mean  the  whole  cause  of  action. 

Bills  t.  Class  ».«  •««  •..  •••    ^7 

65 


xn  G£NEBAL  INDEX. 

Pa£p9 
JUBISDICTION— J^uropccin  Briiiih  SubJeei^CrinUMd  Procedure 
Code  {Act  Xof  1872)— 244fe  26  Vioi.,  c.  104,  *.  9-26  Viet,  c.  67 
(Indian  OounciU  Aet),  m.  22  A  4S^Lmer9  Fateni,  1862,  el.  21-- 
tetters  Patent  1865-— 34  &  35  Vict^,  c,  34.]  A  European  Bntiah 
subject  in  the  mofussil  wab  convicted  by  a  Magistrsite  under  the 
proTisions  of  Ch.  vii  of  Act  X  of  1872.  He  appealed  to  the  High 
Court  on  the  ground  {inier  alia)  that  the  Magistrate  had  no  juris- 
diction to  try  the  case,  inasmuch  as  the  Goyemor-Geneitd  in 
Council  had  not  the  power  under  24  &  25  Yict.,  c.  67,  to  subject* 
a  European  British  subject  to  any  jurisdiction  other  than  that  of 
the  High  Court,  and  therefore  tiiie  provisions  of  Act  X  of  1872 
under  which  the  prisoner  had  been  tried  were  uUra  vires  and 
iUegal.  Held  that  the  jurisdiction  of  the  High  Court  as  given  by 
the  lettera  Patent  is  subject  to  the  legislative  powers  of  the 
Goyemor-Genenil  in  Council,  and  therefore  the  Magistrate  had 
jurisdiction  to  try  the  case. 

QuBBN  ▼.  Mba&kb  ...  ...  ...  ...    106 

OP  CIVIL  COUET         ...  ...  221  note 


See  Aco&STiON. 

KISTBANDI  ...  ...  ...  ...  423  note 

See  MoBTaAasB'B  Lien. 


'Execution  of  Decree^    Where  a  decree  bad  been  obtained 


for  a  certain  sum  of  money  without  interest,  and  afterwards  a 
kistbandi  was  filed, by  which  the  decree-holder  and  the  judgment- 
debtor  agreed  that  the  amount  of  the  decree  should  be  paid  by 
instalments  with  interest,  and  the  jadgment-debtor  had,  by  his 
conduct  for  several  years,  tre-ated  the  kistbandi  as  if  it  were  a 
decree ; — held,  that,  under  the  circumstances  of  the  case,  the 
judgment-debtor  could  not  afterwards  object  that  the  kistbandi 
could  not  be  executed  as  a  decree,  and  that  a  fresh  suit  should  be 
brouffht  upon  the  kistbandi ;  but  the  decree-holder  was  entitled 
to  take  proceedings  on  the  kistbandi  as  if  it  were  part  of  the 
original  decree. 

DiNONATH  Sen  v.  Gubuchubn  Pal  ...  ..,    287 


•.]    There  is  no  procedure  under 


Act  Vni  of  1859,  under  which  execution  can  be  taken  out  apon  a 
kistbandi,  filed  in  Court  after  decree,  which  has  not  been  moor* 
porated  with  the  decree. 

Mabhub  CHUNDf b  DtJNDPUT  V.  Madhub  Lall  Khan    288  note 


'.]    Where  a  decree  was  obtained 


for  a  sum  of  money,  and  afterwards  by  an  arrangement  between 
the  judgment-debtor  and  the  decree-holder  it  was  agreed  that  the 
decree  should  be  payable  by  instalments  with  interest  at  a  very 
large  rate,  and  payments  had  subsequently  been  made  of  large  sums 
of  money  in  the  term  s  of  the  arrau  gement,  and  a  balance  remained 
due,  it  was  held  that  the  decree-holder  could  not  recover  in  exe- 
cution of  the  decree  any  sum  beyond  what  was  stated  in  the  decree. 

Kanhyalal  Pundit  v.  Coi«lectob  of  Cuttack  291  note 

KURTA,  ACKNOWLEDGMENT  BY         ...  ...  ...      21 

See  Hindu  Law. 

\  POWERS  OP  ...  ...  .M  ...      21 

See  Hindu  Law. 


^ 
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LACHES  ...  •..  ,.,  ...  ,.,    ^6 

I  •  .  See  Limitation. 

f  LANDLORD  AND    TENANT— ^'fec?  Huts^Bight  of  Tenant  to 

remove — Custom  of  Calctdta — Acquiescence.']    On  a  case  stating 
that  the  plaintiff  became  tenant  to  the  defendant  of  certain  land  in 
«  Calcutta,  and  at  the  time  of  becoming  such  tenant  purchased,  from 

the  out-^oing  tenant,  with  the  defendant's  knowledge,  two  tiled 
^uts,  which  were  then  standing  on  the  land;  that  "  it  had  been  the 
practice  in  Calcutta  for  tenants  to  remove  such  tiled  huts  as  those 
of  the  plaintiff,  erected  upon  the  land  let  to  such  tenants,  and  such 
huts  were  by  such  practice  treated  as  the  property  of  the  tenants, 
who,  by  such  practice,  were  in  the  habit  oi  disposing  of  them  with* 
out  the  consent  of  their  landlords ;"  that  relying  on  the  above- 
mentioned  practice,  the  plaintiff,  with  the  defendant's  knowledge, 
had  partially  pulled  down  and  rebuilt  such  huts;  that  the  plaintiff's 
tenancjjr  was  detrmined,  and  the  plaintiff  ejected  from  the  land,  by 
the  defendant ;  that  before  leaving  she  endeavoured  to  puU  down 
and  remove  the  huts,  but  that  she  was  prevented  from  so  doing 
«  by  the  defendant,  who  claimed  the  huts  as  her  property  :— 

.  Held,  that  the  plaintiff,  by  the  practice  stated,  was  entitled, 
before  giving  up  possession  of  the  land,  to  pull  down  and  remove 
the  tiled  huts. 

Held  further,  that  apart  from  the  existence  of  a  valid  custom 

entitling  the  tenant  to  remove  tiled  huts,  the  plaintiff  having 

*  bought  the  huts  from  the  out-going  tenant  with  the  defnendant's 

knowledge,  and  relying  on  the  practice,  and  with  the  defendant's 
knowledge  having  pai*tially  pulled  down  and  rebuilt  the  huts^ 
was  entitled  as  agamst  the  defendant  to  remove  them* 

PABBXTTTY  BsWAH  V,  WOOMATABA  Dabbb       „.  ...     201 


— : — — — ^MtWingr,   Bight  of  TefMoA  to  re- 

'move — Additions  to  existing  Buildmg.']  A  tenant,making  additions 
to  an  exipting  building,  is  not  entitl^  to  remove  the  buuding,  but 
is  only  entitled  to  compensation  for  the  present  value  of  the 
expenses  incurred  by  him  in  making  such  ^  additions.  Possibly, 
in  some  cases,  he  may  remove  the  additions  if  he  can  do  so 
without  in  any  way  injuring  the  original  building. 

GoPAWi  MuLLioE  V.  Anttndo  Chundeb  cSlattebjbb  205  note 

LANDS  TBMPORARILT  OR  PERMANENTLY  SETTLED 
See  AcGBETiON. 

LEGITIMAOT 

See  Uksbttled  Polliam. 

LETTERS  OF  ADMINISTRATION 

See  Act  Vn  of  1870,  Schbd.  I,  Ol.  11. 


•PATENT,  1862,  cl.  18 
See  Aot  IX  of  1872,  s.  27. 


21 


See  JnBiBPiCTiQN. 

&  1865 


••• 


%»• 


See  Intbbim  Injunction. 
-,  1865 


See  JuBiSDiCTiON. 

.,  cl.  19 


$e^,AcT  IX  OF  1872,  s.  87. 
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LIMITATION  .,•  ...  ...  21 ;  315 ;  418  note 

iSee  Hindu  Law.  See  Mobtqagi.  Bee  MoBTOAaBs'a.Lisv. 


Act  XIV  of  1859,  8,  1,  cl  15,  &  s.  b^Lachee^ 


Eitoppel-^Mesne  Profits,  j  The  laches  of  a  morteagor  in  taking 
no  steps  for  many  years  to  enforce  his  alleged  rights,  may  alfora 
evidence  against  the  existence  of  those  rights,  but^  cannot  estop 
him  from  asserting  them,  if  they  do  exist,  at  any  time  within  the 
period  of  sixty  years  ^owed  by  s.  1,  cl.  15,  Act  XIV  of  1859.  • 
A  defendant  who  seeks  to  protect  himself  by  the  proyisioDS  of 
8.  6,  Act  XIY  (^  1859,  agamst  the  claim  of  a  mortgagor  sning 
within  sixty  years  to  recover  mortgaged  lands,  must  snow  clearly 
that  he  or  the  person  from  whom  he  derives  his  title  was  a  b<ma 
fide  purchaser. 

On  account  of  the  plaintiffs  laches  the  Judicial  Committee 
disallowed  mesne  profits  prior  to  the  date  of  the  institution  of  the 
suit ;  which  had  been  allowed  by  the  High  Court. 

JuoaBBVATH  Sahoo  t.  Stt7d  Shah  Mahokbd  Hossbih...    386 


ACT.    See  Act  IX  or  187L 


HADAA8  BEGULATION— l802*-XXy     ...  ...  ...    115 

^ee  Unbbttlbd  Polliah. 


See  IlHSETTItED  POLLIAM. 

MAGISTRATE,  LIABILITY  OP  ...               ...              ,^254 

See  Bbho.  Act  VI  of  1868,  Schbb,  K. 

MABRIAGB,  DISSOLUTION  OP  ...              ...             App.    6 

See  Dissolution  of  Mabbiaqb. 

MESNE  PROFITS     ...              ..,  ...              ...              ,„    38q 

See  Limitation. 

MTTASISHABA         ...              ...  ...              ...     335^  9i6  note 

See  HiBDiT  Law. 

MTTHILA                    ...              ...  ...              ...              „.    187 

See  Hindu  Law. 

MONBT'DEOBEE      ...              ...  823 ;  406,  423  note,  485  noto 

See  Attachment,  Pbiobity  of.  See  Mobtgaqeb's  I^en. 

HOBTGAGE             ...              ...  ...              ...              ...     21 

See  Hindu  Law. 


.^-— Foreelomre-^Reg^.    XVII  of  1806,    «.   8— Cmue  qf 

Action.']  •  A,  by  a  Bengali  deed  of  conditional  sale  dated  the 
10th  of  August  1853,  mortgaged  two  estates,  the  deed  piovidiag 
that  the  mortgage-debt  should  be  repaid  on  the  9th  of  July  185i^ 
and  that,  on  default  of  payment,  the  deed  of  conditional  sale  should 
become  one  of  absolute  sale,  and  that  the  mortgagee  should  there« 
upon  acquire  the  absolute  proprietary  right,  and  might  enter  upoa 
and  retain  possession  of  the  mortgaged  property.  A  failed  to  pay 
at  the  time  stipulated,  and  on  the  IStb  of  December  1856  her  right* 
title,  and  interest  in  the  estates  were  sold  in  execution*  and  pur- 
chased by  the  defendants  without  notice  of  the  mortgage.  On  the 
8rd  of  April  1866,  the  plaintiff  bought  the  mortgagor's  interest 
and  in  August  1867  he  instituted  foreclosure  proceeding  under 
Begnlation  XYII  of  1806  against  the  dcf endants,  th«  anctum-por- 
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ebasers.  In  a  suit  institnted  by  the  plaintiff  on  tbe  22nd  January 
1874,  against  the  anction-ptircbaBerB,  to  recover  possession  of  the 
mortgaged  property,  held,  that  the  cause  of  action  arose  on  9th 
July  1^,  'when  default  was  made  in  payment  of  the  mortgage- 
debt,  and  the  suit  not  having  been  instituted  within  twelve  yeai*B 
from  that  date,  was  barred  by  s.  I  cl.  12,  Act  XIV  of  1859.  No 
new^ause  of  action  arose  by  reason  of  the  foreclosure  proceedings 
on  the  expiry  of  the  year  of  grace  in  August  1868. 

Where  notice  of  foreclesure  was  showi\  to  have  been  served 
according  to  the  usual  course  of  business  in  the  Sheriff's  office,  the 
Court  j^resumed  that  a  copy  of  the  application  had  been  duly  served 
therewith ;  but  where  it  appeared  that,  according  to  the  practice 
of  the  High  Court,  mention  of  the  application  would  have  been 
made  in  the  order  if  it  had  accompanied  the  notice,  and  no  such 
mention  was  made,  the  Court  refused  to  make  such  presumption. 

DbkOKATH  GaKGOOLY  V,  NUBSOG  PSOSHAD  15a8S  ...       87 

ll[OB,'J!GAGE'*^Payvie»tofInUre€i^AdveraePo88esdo^BL^Li^^ 
The  defendant  mortgaged  certain  iraiDoveable  property  to  the 

Slaintiff  by  a  hye-hU'Wrnat  or  deed  of  conditional  sale,  dated  20th 
anuar;^  l85l.  The  deed  stipulated  that  the  mortgage-debt  ahonld 
be  repaid  6n  the  expiration  of  three  years  from  the  date  of  the 
execution.  The  money  was  not  repaid  at  the  stipulated  period, 
and  the  mottgagor  remamed  in  possession  of  the  property,  but 
there  was  some  evidence  to  show  that  he  had  made  payments  of 
interest  on  the  mortgage*dcbb  to  the  plaintiff.  In  February  1870 
the  plaintift  took  proceedings  to  foreclose  the  mortgage,  and  on 
16th  Februanr  1872  he  instituted  a  suit  for  possession  of  the  pro- 
perty. The  defence  was  that  the  suit  was  barred,  the  phuntift 
naving  been  out  of  possession  for  more  than  twelve  years  previous 
to  the  institution  of  the  suit.  Held,  that  payment  and  acceptance 
of  interest  was  evidence  of  the  continuance  of  the  relation  between 
the  parties  created  by  the  mortgage-deed,  and  until  the  mortjgagor 
advanced  any  rights  adverse  to  the  mortgagee,  the  possesion  of 
the  mortgagor  was  permissive,  and  no  cause  of  action  accrued  to 
the  mortgagee. 

Maneeb  Eooer  v.  Sheikh  Mukkoo  ...  ^.    315 

MOHTGAG££'S  LI£N— iiet  VUI  ^  1869,  m.  2  <ft  ^S^Act  XK  of 
1866»  M.  &2|  ^  <fe  65.]  A  regular  auit  will  lie  for  a  declu*ation» 
that  property  iBorts|agedby  a  bondon  whichanmptlemo«i^-dec]5ed 
had  been  obtained  by  the  mortgagee  under  the  provisions  c(f  Act 
XX  of  1866  oontinnes  liable  for  we  decree,  though  in  the  hands 
of  third  persons. 
OoTSBUB  NiJUiiN  C]^owbh&y«.Ohittra.  BecxaGoofta  411  note 

«.  7 — LimUaHon^htiereai 


M*«*a 


if»  Land-^M'MifaTimmesB,']  S.  7  of  Act  YIII  of  1859  does  not 
bar  a  miit  for  a  declaration  that  property  in  the  defendant's  pos- 
ciession  is  subjeot^to  the  mortgagee's  lien,  on  the  gix>nnd  that  such 
property  was  patt  of  the  property  mortgaged,  and  was  not  included 
m  a  previous  suit  against  other  parties  for  other  portions  of  the 
inxiiperty  mortgaged. 

IV  T!HB  matter  of  the  PbTITION  09  HURBT  MOHUE  PaSA- 

MAMXOK      ...  ...  ...  „.  418  note 

•itfoney-Deerae.]    A  mortgagee  wlio  obiams 


a  simple  monev^decree  upon  a  bond  by  which  property  is  mortgaged 
to  him  as  a  collateral  security,  does  not  retam  hia  ben  on  the  pro- 
perty mortgaged  after  it  has  passed  into  the  haoMte  of  third  perwtts. 
SawKUTH  Sine  €.  Beskvck  Sahoo       ...  o.      4£fi  note 


♦J 
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MOBTGAGEE'S  LIEN— Monay-cZeeree-ild  FJIJo/ 1859,  M.IA2 

— Act  XX  of  1866,  8.  53.]    The  taking  a   money-decree  on  a  .1 

specially  registered  mortgage- bond  under  s.  53,  Act  XX  of  1866^  '         J 

doesnot  extingaish  the  mortgagee's  lien  on  the  property  mortgaged  * 

by  the  bond.   There  is  no  sabetantial  difference  between  the  e£ct  • 

of  an  ordinary  money-decree  on  the  bond,  and  a  decree  on  the  bond 
for  sale  of  the  mortgaged  property ;  so  that  the  remedy  of  the  mort-  •  I 

gagee  is  the  same,  so  far  as  tbe  parties  to  the  suit  ai-e  concerned, 
whether  the  deci-ee  be  made  nncler  b.  53,  or  in  a  regular  salt.  A^ 
proceeding  under  s.  58  is  a  suit  of  a  civil  natm*e  within  the 
meaning;  of  b.  1,  Act  YIIX  of  1859,  independently  of  any  peculiar- 
ities in  the  special  procedure  to  be  adopted.  Therefore,  where  a 
creditor  has  resorted  to  the  8ummar[r  procedure  provided  by  a.  53, 
and  has  recovered  a  portion  of  his  claim  in  execution  of  the  decree 
80  obtained*  a  regular  suit  aubseouently  brought  to  enforce  his 
remedies  on  the  bond,  giving  the  aef endiant  credit  for  the  amount  i 

already  recovered,  is  barred  oy  s.  2,  Act  Y III  of  1859.    But  where  1 

the  property  mortgaeed  has  passed  into  the  hands  of  third  parties, 
there  is  nothing  in  the  faot  that  the  mort^ragee  had  obtained  a 
decree  on  the  krand,  to  prevent  him  from  bringing  a  eeparate  suit  • 

against  the  transferees. 

Stub  Ekam  Movtazoohdeek  Mahoiced  v«  BAicooKUb  Dass. 
HAKAVCHUNDxa  Ghobb  v.  Dinobuhdhoo  Bosb   ..«  .,.    408 


SUrikiiig  off  ExectUi(m  PrO' 


eeedinga^ Effect  of  Atiigninent  of  Judawnt-deot — Sale  ^  Fro* 
perty  on  whiokihere  u  a  Lien-^Act  XIV  of  1859, «.  20— ^c^  FITJ 
of  1859, «.  270.]  The  striking  oil  of  an  execution-proceeding  affects 
only  the  files  of  the  Court  and  the  application  for  sale,  and  does  not 
interfere  with  the  continuance  of  any  attachment  under  the  decree 
which  is  executed, 

A  simple  decree  for  money  upon  a  bond  by  which  immoveable 
property  is  mortgaged,  earries  with  it  a  lien  upon  the  propei-ty 
mortgaged,  and  that  hen  continues  aa  an  incident  to  the  debt  when 
it  passes  from  acontract^debt  into  a  judgment<lebt»  and  it  con*> 
tinues  when  such  judgment-debt  i8  subsequently  aasigned  to  a. 
purchaser, 

An  attachment  under  a  money-decree  on  a  mortgage  bond  and  a 
mortgage  lien  cannot  co^exiat  separately  in  the  prof^y  hypothe- 
cated, and  such  an  attachment  must  be  treated  when  exiBtiB|f  as  an 
attachment  for  enforcing  the  lien.  And  if  proi>ert]r  subject  to 
■noh  lien  is  sold  in  execution  of  a  decree  while  it  is  under 
attachment  under  the  decree  upon  the  mortgage  bond,  the  lien 
existing  npon  the  property  is  transferredirom  tM  property  to  the 
purchase-moneys,  and  thereupon  the  pro^perty^  becomes  thence- 
forth discharged  from  the  lien.  If  after  the  rejection  of  a  claim 
preferred  \i(j  ^e  mortgagee,  or  person  claiming  the  lien^no  vegn- 
far  suit  is  brought  under  b.  270  of  Act  VIII  of .  1859  to  enforce 
idle  lien,  that  lien  is  lost,  and  the  decree .  becomes  thenceforth 
a  mere  money-decree  discharged  from  any  incidental  Hen* 

In  order  to  keep  a  decree  alive,  8.  20  of  Act  XIY  of  1859  doe« 
not  require  more  than  that  some  actual  proceeding  should  be 
taken,  which,  if  successful,  would  result  in  the  discharge  or  par- 
tial discharge  of  the  judgment-debt.  The  proceeding  need  not  be 
by  a  person  legally  and  lightf  ully  entitled  to  the  decree. 

Stud  Nadia  Hosssin  v.  Peaboo  Thovildabinxx    ...    426  nota 
■»■■  ■  KiBlhandi—Form  of  De- 


crae.]    A  kistbandit  or  arrangement  to  pay  by  instahnents  the 
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amonntofadecTeeobtainedTiponabond,  doosnot  effect  an  extinc' 
tion  of  the  ori^iial  debt  or  the  mortgagee's  lien  a^n  property 
mortgaged  to  him  by  the  bond. 

Eamohubn  LaIiL  v.  Koondun  KooMUtEB...  423  note 

MULTIFARIOUSNESS  ...  ...  ...  418  note 

See  JSIOBTaAasB's  Lien. 

NEGLIGENCE  ..  ...  ...  ...  1;  209 

*  See  Railway  Company.    See  Zbmindab,  Duty  of. 

NEW  TRIAL  ...  ...  ...  ...  ...      54 

See  Etidbnce  or  Child. 

NOTICE    •••  ••  ...  ...  •••  ...    337 

See  Ybndob  akd  FaBCHASB&. 

'   ,  SERVICE  OF  ...  ...  ...  ...    394 

See  RsauLATiov  YIII  ov  1819,  s.  Q,  cL.  2. 

NUCLEUS...  ...  ...  ...  ...  ...    337 

See  TendoB  and  Pxtschasbb. 

OATH  OR  AFFIRMATION,  OMISSION  TO  TAKE  EVIDENCE 
ON  ...  ...  ...  ...  ...    294,  295  note 

See  AoT  X  09  1878,  s.  18. 

OATHS  ACT,  1873,  as.  5  &  13     ...  ...  ...  ...      54 

See  Eyidbncb^of  Child. 

PAPER  BOOKS.  DBLIVBRr  OF      ...      ...      App.  H 

See  Pbactioe. 

PARTITION— IWgfW  to  enforee-^oint  OwnershipJ]  In  all  cases  of 
joint  ownership,  each  party  has  a  right  to  demand  and  enforce 
partition. 

Shama  Soondbbbb  Dbbia  ▼.  Jabdinb,  Skinnbb  &^Co.  167  nota 


Joint  Ownership  in  Eight  of  Worship  of  IdolJ]  The 
reasons  for  which  one  of  several  joint  owners  is  entitled  to  a  parti- 
tion of  the  joint  property,  apply  also  to  the  case  of  a  joint  right  of 
performing  the  worship  of  an  idol.  The  joint  owners  of  such  a 
right  are  entitled  to  perform  their  worship  by  tnms. 

MiTTA  KVNTH  AUDHICABBY  V.  NbBBUNJUN  AVDHICABBY     166 

PAYMENT  OF  ARREARS  OF   REVENUE    BY   ONE    CO- 

SHARER  •••  ...  .••  ...  ...    155 

See  CO-SHABBBS. 

PERPETUITY  ...  ...  ....  ...  ...    175 

See  Hindu  Will. 

POLLIAM...  ••  ...  ...  ...  ...    115 

See  Unsettlbd  Polliam. 

POSSESSION.  Dl&il VERY  OV -  TiUe-Hindu  Law-^Vendor  and 
Pttrehaser.]^  Delivery  of  possession  is  not  necessary  to  the  transfer 
of  owaersfatp  among  Hindus. 

Per  Mabxby,  J.— As  a  general  rule  of  law,  when  a  vendee  has 
got  adooument  which  in  terms  professes  to  make  over  property,  and 
the  document  is  registered  (in  case  registration  is  necessary),  he 
becomes  at  once  the  owner  without  actual  delivery  of  possession. 

GVNaAHUBBY  NVNDB^  Y.  tUQUVBSJLH  NVND££  ,.«     907 


ij 
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PRAOTIOE  ...  ...     •         ...  ,..  ,„    8 

See  Rkottultion  YIII  of  1819.  s.  8,  cl.  2. 


"~^ — 7"; Appeal-'Delivery  of  Paper  Foofc«— Oo«fe— fitifc  49  of 

Oriainal  Side."]  Where  tbe  respondent  has  not  delivered  paper 
books,  as  he  is  allowed  to  do  by  Enle  49  of  the  Rules  of  the  High 
Coart,  OriginalJlirisdiction,on  default  of  the  appellant  to  deliver 
them,  and  the  appellant  does  not  appear  at  the  nearingi  the  appeal 
will  he  dismissed  without  costs. 

HURBOSOONDBRT  DO8SEB  ▼.  CaLLTPXTDDO  DUTT  App.  11 

PREVIOUS  DEPOSITION        ...  ...  ...  App.    3 

See  Act  I  of  1872,  s.  33. 

PRIORITY  OP  ATTACHMENT...  ...  ...  ...    323 

See  Attachment. 

PRIYILEGE  PROM  ARREST   ...  ...  ...  App.  13 

See  WIT5S88. 

PROPRIETARY  POSSESSION  ...  ...  ...    115 

See  IJnsettlbd  Polliam. 

PROPRIETOR  OP  LAND         ...  ...  ...  ...    11$ 

See  Unbsttlsd  Polliam. 

PURCHASER  AT  PRIVATE  SALE,  SUIT  BY,  FOR  POSSES- 
SION  OP   SPECIFIC  SHARE  ...  ...  ...    170 

See  Sale  fob  Abbea&s  ov  Rbvenus. 

RAILWAY  COMPANY— Ftre  caused  »y  SvarJe  from  Sngine-Adum 
for  Damages — Negligence — Statutory  Powers,"]  The  East  Indian 
JHailway  Company  was  incorporated  under  12  &  13  Vict.,  c.  93, 
"for  the  purpose  of  making  and  constmcting,  working  and  main^ 
taining"  the  East  Indian  Kailwaj,  including  all  necessary,  aocee- 
Bory,  or  convenient  extensions,  branches,  &c.,  as  might  be  agreed 
upon  betjreen  the  Uailway  Company  and  the  East  India  Company ; 
and  by  agreement  between  the  Railway  Company  and  the'fiast  In£a  ' 
Company,  dated  17th  August  1849,  the  Kailway  Company  was 
*^authorized  and  directed  to  make  andlnsintain  sucn  stations,  offices,* 
machinery  and  other  works  and  conreniences  connected  with  the 
making,  maintaining,  and  working  the  railway,"  and^'to  provide  a 
good  and  sufficient  working  stock  of  engines,  carriages,  and  other 
plant  and  machinery  for  working  the  said  railway."  The  plaintiff 
was  the  owner  of  a  piece  of  land  adjoining  the  railway  line  at 
Kharmatta,  a  station  on  the  Chord  Line  of  the  Company's  i*ail- 
way,  on  which  land  was  erected  a  bungalow,  with  stables  and  out-* 
houses  adjoining.  In  an  action  brought  by  the  plaintiff  against  the 
Railway  Company  to  recover  compensation  for  damages  occasion* 
ed  ^y  a  fire  caused  by  a  spark  from  one  of  the  engines  of  the  Com* 
pany,  the  plaint  alleged  want  of  due  care  on  the  part  of  the  defen- 
dants in  the  managementof  thelineby  allowingdr^  grass  of  too  ^preat 
alength  to  remain  on  the  railway  banks,  and  in  driving  their  engines 
along  the  line  without  due  precautions  being  takei|  to  prevent  the 
expulsion  of  sparks.  Held,  tbatthe  defendant  Company  wasantho* 
risedto  run  locomotive  engines  on  the  lines  of  railway  constructed 
by  the  Company  under  the  statutory  powers  given  to  it,  and, 
tuerefore,  the  Company  were  not  liable  for  damage  eaused  in 
working  the  line  under  such  statutory  powers,  without  proof  of  ne- 
gligence. Held  also  on  the  evidence  that  neither  in  the  construe* 
tien  of  their  engines,  nur  in  the  condition  of  the  railway  banks, 
was  any  negligence  shown  on  the  part  of  the  Company. 

•     Halfobd  v.  The  East  Indian  Kailway  Uompany      .«•       1 
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BSFJSBBNCT  BY  SMAIJLi  CAUSE  COURT  TO  HIGH  COURT-* 
Depo9U  of  Security  for  Co%U^Aei  XXVI  of  1864,  $,  a]  A  case 
ebonld  iiotl>e  referi^  to  the  Hi^h  Court  bv  a  Judge  of  the  Small 
Cause  Courts  until  security  has  been  deposited  in  accordance  with 
8. 8,  Act  XXYI  of  1864,  by  the  party  against  whom  the  judgment 
has  been  given.  If  such  party  do  not  deposit  the  secoribf  "forth- 
with" he  must  be  taken  to  submit  to  the  judgment  of  uie  Small 
Cause  Court. 

*  When,  however,  a  case  was  sent,  np  without  security  tot  <So«t$ 
beinff  deposited,  and  before  the  case  was  heard,  the  phuntiffs  ten- 
dered a  sum  as  security,  which  the  Judge  refused  to  accept  ^ 
being  too  late,  the  High  Court,  on  the  sum  bein£[  doposited,  and 
it  appeariaff  Uiat  the  defendant  would  not  be  prejudiced  by  such 
a  course,  aUowed  the  pase  to  be  heard. 

FoBHABO  V.  Ramnabain  Sooedbb        ..,  ...  180 

BBFORICATIOM  ON  OLD  SITE    ...  .,.        219, 221  opie,  968 

See  AccBBTiON. 

aBGm4ATI0H— 18(I6-XVU,  S.  8  ^.  .„  •-     87 

SeeMoBTGAOs. 
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Be6  GqATWALI  TsNVBBS  in  BCERBfiOOK. 

I 181»^yiII,  s.  8,  el.  2— "Stt6ate»<iaZ    Fwtwut''^ 

Servioo  ^  MoUm^^^oM  Leave  io  appeal  to  Privy  C7<?i»»ci2— 
JPracUceJ]  The  provisions  of  cl.  2»  s.  8,  Regulation  Y  III  of  1819, 
,  with  regard  te  the  Notification  of  the  sale  of  a  patni  taiook  for 
lurPtars  of  reottt  under  that  Regulation,  that  the  serving  peon  shall 
"  bring  back  the  receipt  of  the  defaulter  or  of  his  mana^r  for  the 
same,  or  in  the  event  of  inhability  to  procure  this,  the  si^^nature  of 
three  substantial  persone  residing  in  the  neighbonrhoodm  attesta* 
tion  of  the  notice  havilig  been  brought  and  published  on  the  spot,'' 
are  merely  directory,  and  where  there  is  proof  that  the  notice  was 
in  fact  served*  the  sale  will  not  be  vitiated  by  non*complianoe  with 
any  of  these  provisions,  e,g.,  as  where  one  of  the  witnesses  attest- 
ing the  service  of  tiie  notice  turns  out  not  to  be  "  substantial.'' 

A  respectable  xobh,  of  good  character,  living  and  well  known  in 
the  nmghbourhood,  may  properly  be  considered  a  ''  substantial 
person,  within  the  meaning  of  [cl.  2,  s.  8  of  the  Regulation :  it  is 
too  limited  a  construction  of  that  clause  to  hold  that  the  word 
"  substantial'*  must  be  taken  to  mean  a  wealthy  man,  from  whom 
damages  could  be  recovered  by  the  pattiidar  supposing  the  attest- 
ation to  be  false. 

Where  special  leave  to  appeal  to  the  Privy  Council  is  granted 
upon  a  petition  in  which  material  mis-statements  are  made,  objec- 
tion should  be  taken  by  the  respondent  by  a  preliminary  motion  to 
nsicind  the  leave  to  appeal,  or  at  any  rate  before  the  hearing  ol  the 
appeal*  when  called  on,  has  been  entered  on.  Where  it  was  not 
c£e»r  that  the  material  mis-statements  in  the  petition  had  been 
made  with  an  intention  to  deceive,  and  the  objection  to  the  appeal 
was  only  taken  at  a  late  staee  of  the  hearing,  the  Judicial  Com- 
mittee declined  to  dismiss  the  appeal,  but  refused  the  appellant 
the  oosta  ol  the  appeal. 

Ram  Sabuk  Bobb  v.  Eakinsb  Xooicabii  Ooa«89.  -     •••    894 

-^-?T -T:J825-XI.i5. 4,  cl.  3  .  .        ..,  ...      ^        ,.•    m 

See  AccjBLBTioir, 
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BtEiLiiSiW     ...  ...  •••  .,,  •r*  w*    897 

See  Tbrdoe  lvd  Pubchasxb. 

^,  SUBSTAl^TIAL         „.  ...  ...  ^    382 

8e^  Bxvutw,  Appucatiov  voa. 

EENUNCIATION  OP  EXECUTORSHIP,..  ...  ...    27ff 

See  ExBCUTOX,  Fubchasb  bt. 

BESIDENCE  .„  ,„  .«  ^#  .r,c   « 

See  Will. 

BES  JUDICATA        .•.  ...  .^  j;  ^    4M> 

See-Hnipu  Law. 

BESTTTUnON  OF  OONroaAIf  BICfHTS,  SUrr  PORi  ^.    «« 

/9ee  Suit. 

BBSTRAINT  OPTBADB  ...  ...  ...  ...      7S 

See  Act  IX  07  1872,  s.  27. 

BEVBBSIONBB,  LIABILITY  OF  TO  BEPAT  PUBCH  AfeSft  -. 
Bee  HnrDV  Will. 

BE  VIEW,  AI*tiICATIONrFOB— 4cf  FZZT  of  1869,  e.  877  j"  Wbere 
a  partj  applyinit;  f or  &  review  of  judgment  after  iBe  expiry  of  the 
period  of  nmetjr  days  allowed  by  s.  377,  Act  YIII  of  1859;  liadmit, 
as  required  by  tbat  section,  sbown  anj  jnst  and  rM»ona'bl&  cause 
for  not  preferring  his  application  withmthe  preserfbed  period,  the 
order  admitting  the  reriew  was  held  to  MF?e  bee»  impmpcriy 
granted,  and  was  set  aside  widi  all  subsequent  pToeeedin{^  tbcMWi. 
LtrcnMUN  Suren  t.  Tikbani  Buksh.  ... 


*»# 


BIGHT  OF  AOnOir ...  ...  ...  ^  ...    254 

Bee  Btse.  Aer  YI  or  1868,  Scaio.  K. 

BULB  49  OF  OBIGIKAL  SIDE...  ...  .»»  App.ll 

Bee  Practicb. 


SALE  FOB  ABBE ABS  OF  BEVEFUB—Jcf  ZJ  o/|l859,  is.ltt. 


Jama  of  which  had  been  partitioned  under  s.  10,  Act  ^I  ot  1859, 


were  in  possession  of  specific  shares  under  a  prirate  arrangement 
among  themselves,  but  had  not  obtained  separation  of  shares  nnder 
8. 11 .  One  of  the  proprietors  sold  his  share  to  the  plaintiff,  antf  the 
shares  (xf  two  other  proprietors  whomadedefairlt  in  payment  of  tbe 
revenue  were  sold  under  s.  18,  Act  XI  of  1859,  and  purchased  hf 
the  defeniiants.  In  a  suit  for  ezdusive  possession  of  the  lAiaiV 
purchased  by  the  {>laintiff,-^Ae2<i,  that  the  defesdiuztB  Acquired  by 
their  purchase  an  interest  in  the  property  tts  an  undivided  estate, 
and  the  plaintiff  was  not  entitled  as  against  them  to  haveexclusive 
possession  of  any  specific  share. 

GuKOADiEH  Missia  V.  Khbsboo  MirNnnL  ...  ...    170 


. OF  PBOPEBTY  ON  WHICH  THEBE  IS  A  LIEN       42»  note 

Bee  MoBTAAaiB's  Lav. 

Sec  Hunyv  Iulw. 
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SECURITT  FOR  COSTS,  DEPOSIT  OF  ... 

Sm  RBFBaiiroB  BT  Shall  CxiniS  OoTTAT  TO  High  CooBA. 

SETTLED  PROPERTT,  ORDER  ASTO  ... 
See  DissoLUTioif  ov  Ma&biaoe. 

SHARES,  SEPARATION  OF   ... 

See  Saxis  tob  Assearis  of  Rbtbnue. 

SlffiUilt  CAUSE  COURT,  LAW  OF 

See  Act  IX  of  1672,  &  27« 

SON'S  INTEREST  IN  ANCESTRAL  ESTATE 
See  JBiNDU  Law. 

SPECIFIO  PBRPORlttANOB    ... 

See  Interim  In/itnction. 


••• 


••• 


STATUTE  21  Gbo.  Ill,  a  70,  as.  17  &  18. 
See  Act  IX  OF  1872,  s.  27. 


••  •*« 


^  24  <b  25  Vict.,  c.  104,  s.  9 
S.e$  JuRUVioxiOH. 


••« 
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',   B.  15 


/^  .iSfc^'SUPKBINTENDSNCB  OF  HiGH  CO0RT. 

^W  Tier.,  c.  67,  88.  S2  A  42 

'     See  JVBUDIOTION. 


^xn-  34  &  35  YiOT.,  G.  34... 

i908  JijBISDiaTIOH. 


•  •• 


< 

Page 

••• 

180 

App.  6 

•  .. 

170 

•  •« 

76 

« 

187 

t*« 

352 

•■'4 

76 

•«« 

106 

**• 

330 

••• 

106 

••• 

106 

*-f 


..  CONSTRUCTION  OF  ...  ,.,  ...    115 

See  UvsBTTUBp  Polliam. 


STATUZORX.  POWERS  ...  ...  ...  1  ;  209 

See  Railway  Cokpabt.    S  g  Zbminpab,  Duty  of. 

STRIDHAN  ...  •••  •••  ...  •••    235 

See  HiHBU  Law. 

STRIKING  OFF  EXECUTION  PROCEEDINGS,  EFFECT  OF 

[323;  iSSS  note 

£iMATTACHMBNT,PBIOBITYOV.S66MOBT<UaBB'sLlBB. 

•'SUBSTANTIAL  PERSONS'*  .•,  ...  ...  ...    894 

See  Rboxtlation  YIII  of  1819,  a.  8,  €i:i«  2. 

sure  AGAINST  PURCHASER  FROM  EXECUTOR  TO  SET 

ASIDE  SALE  ...  ...  ..«  ...  ...    276 

^See  Executor,  Pubchasb  by. 
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FOR  POSSESSION  OF  SPECIFIC  SHARE  BT  PUR- 


OaiSBR  AT  PRIVATE  SALE  ...  ...    170 

\8ee  Sa2«b  fob  Abbeabb  of  R'etenue.  . 
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^RESTITUTION  OF  CONJUGAL  RIGHTS-jFV)m  of 
Beehe>-^et  VIU  of  1859,  s.  200.]  Fer  Mabkby,  J.— In  a  veii 
\tf  B'liiislipiid  for  restitution  of  eonjn^  rights,  a  deotee  that "  the 
cBMJiMicfaareed awarding  the  plaintiff  to  take  defendant  a^  hia 
married  wife."  is  not  a  pi'oper  form  of  decree.  -  ■ 
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.  The  decree  may  order  the  irife  to  retunt  to  bar  fambanS*!  pvo^ 

teoiion,  hut  tuch  a  decree  k  not  one  ^drich  can  be  enforced  in  the  • 

manner  provided  by  8.  200,  Act  VIII  of  1859,  as  being  an  order 

*'  for  the  performance  of  a  particular  act." 

Gatha  Bah  Mibt&bb  t.  Moohita  Kochik  Attbah  Bokoobbi    298 

SUPBRINTENDENOB  OF  HIGH  OOUBT— 24  A  25  Viet.,  c.  104,  • 

»,  16 — Circwnuiances  disentitling  Party  to  Belief,}  A  party  apply- 
ing to  the  High  Court  for  relief  nnder  e.  Uof  24AW  Viot^  * 
c.  104,  mast  clearly  show  that  he  has  not  contvibated  by  his  own 
conduct  to  his  being  placed  in  the  position  he  finds  himself  in. 

Adecreeforpossession  withwBsilat  of  certain  lands  apperkuiing 
to  an  indiffo  concern  was  obtained  in  a  suit  against  B  as  manager 
oil  behalf  of  G  M  and  Oo.,  the  proprietors  of  the  ceaoera 
although  no  member  ot  O  M  emd  Oa,^  was  living  when  the  suit 
was  instituted.  In  execution  of  this  decree  the  plaintiff  obtained 
possession  of  the  lands.  The  execntors  of  J/,  the  last  snrnring 
member  ot  O  M  and  Co,,  having  subsequently  assigned  the  con- 
cern to  Af  who  also  took  upon  himself  the  dena^ana,  the  plaintiff 
applied  under  s.  210  to  execute  the  decree  against  A  in  respect  «f 
wasilat ;  and  two  successive  notices  under  s.  9i6  #ere  isined  to  A 
to  show  cause  why  the  decree  should  not  be  executed  against  him. 
A  being  advised  that  the  suit  was  a  nullity,  and  that  under  no  oir- 
cumstances  could  oxecution  be  had  against  him  as  heir  or  legal 
representative  of  any  of  the  judgment-debtors,  neglected  to«ppear» 
and  certain  property  belonging  to  him  was  soldinexecutipn  of  the 
decree  without  opposition  on  his  part,  and  the  sale  having  bem 
duly  confirmed,  the  purchaser,  who  wns  also  the'  deoxee»holderi  wa» 
put  into  possession.  A  thereupon  ap|died  to  the  Cotoii  executing 
the  decree  to  have  the  sale  set  aside,  and  his  application  being 
refused,  petitioned  the  High  Court  under  a;  15  of  24  ^  2&  Viet., 
c.  104,  for  the  same  relief,  ^e  High  Court,  however,  i«fused  to 
interfere  both  upon  the  principle  above  stated,  and  likewise  because 
the  purchaser,  being  also  thedecree*holder,  cotddnotsnaoSMtfiil^  • 

oppoee  a  suit  by  A  to  hare  the  sale  set  aside. 

In  the  MATTBfi  ov  THS  Pbtition  ov  Samthel  Gochbaitb     390 

TILED  HUTS,  BIGHT  OF  TENANT  TO  BBMOVB  i..  ...    201 

Sm  LA2fm.Q&i>  AND  Tenant. 

¥IV1jB        •••  •••  •••  •••  •»•  ••«     307 

B$e  PossassiQK,  Dgiuvsfti'  or« 

^ttuDdL  .••  «••  •*•  •••  •••  ••*      4i7o 

See  Hnrnu  Wiu. 
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■ »  I«OPSRTY  ...  ^»  ...  ...    184 

8e»  Act  VII  of  1870,  Sched.  I,  cl.  U. 

UNSETTLED  POLLIAM- JfferccKtery  Tenure— ^tn<^oe—Prepr»«- 
t&ifbf  Land— Bengal  Code  ofl7^$^Fr&p¥i^rkf^PmieeiioiL-^lliad^e» 
Begs.  XXV  &  XXXl  of  lS02^0oueh^uMm,  of  Slmt^lU^Bui^ 
Law — LegitivyiGyJ]  The  afllrniativa  words  el  Madcsfi  Begulation 
XXY  of  1802,  s.  2,  the  preamble  thereto  formine  no  part  of  ihe 
enaetment,  did  not  either  give  to  or  Isike  away  from  tl^  iormeir 
owners  of  lands  not  permanently  assessed  ani^  rights  vkielk  tiMjr 
then  had.  it  merely  vested  in  all  zemindars  anr  herediiavy  right  sit 
a  £xed  revenue  upon  the  cbnclusiou  of  thepermanent  ssiPBiiiiiflnt 
with  theu. 
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The  words  **  prf^ietors  of  landa,"  aa  n^^d  bothia  \\i&  Bengal 
Code  of  1793  and  in  the  Madras  Code  of  1802,  have  a  technical 
significatioii.  They  refer  to  *'  zemindars,  independent t^lookdara, 
and  others  who  pay  the  revenue  assessed  upon  their  estatea^  im- 
mediately to  Gk>vemm6nt."  So  also  the  words  "  proprietary  pos- 
aession*'  in  the  recital  of  Be|^ation  XXY  of  1S02,  means  the 
possession  of  a  person  who  is  a  proprietor  according  to  the  tech- 
nical meaning  of  the  term. 

*  Aoeordmg  to  the  tmeocmstrnction  of  Madras  Regulations XX Y 
and  XXXI  of  1802,  the  Legislature  reoognisees  the  right  of  pri« 
vate  property,  and  dpes  not  $^sert  a  right  on  the  pai*t  of  Gov^CQ'* 
ment  to  deprive  or  dispossess  zemindars  m  tfa^  bfetime»  or  their 
heirs  after  their  deaths,  indenendently  of  any  consideititions  con- 
nected with  the  realization  of  the  puMic  revenue.  It  pi-qvideii  for 
the  protection  of  the  revenue  from  invalid  lakhiraj  grants,  and 
for  the  mode  of  trying  the  validity  of  the  titles  of  pei*8ons  claim*  * 
ing  to  hold  their  lands  exempt  from  the  payment  of  revenue. 
^  There  is  no  long  unifortn  current  of  deeisions  at  Madras  suifi* 
oient  to  show  that  ev^ry  polltam,  not  permanently  settled,  is 
neoeasarily  only  a  tenure  for  life,  or  at  the  will  of  the  Govern- 
ment.  Saoh  case  must  depend  vipon  its  own  particular  circum- 
atanees.  The  exiftUsice  of  a  proprietary  eeta^  therain,  and  the. 
tenure  by  which  it  haa  been  aela,areinatter8  jadiciaUy  determin* 
aUe  on  legal  evtdenee. 

in  India  the  prooi  of  possession  or  receipt  ol  reikt  by  a  person 
who  pajTS  the  land  revenue  immediately  to  Government  is  jmnui 
faeie  evidence  of  an  estate  of  inheritance  in  the  case  o{  an  ordin- 
ary BCHOiindari.  The  evidence  ia  still  stronger  if  it  "be  proved  that 
•  the  estate  has  passed  on  one  or  more  occasioos  from  Vi^oeator  to 
heir.  There  is  no  difference  in  this  respect  between  a  polliam 
and  an  ordinary  zemindari. 

Under  Hindu  law,  it  is  not  neoesaury,  in  order  to  render  a  child 
legitimate^  that  the  procfeatioii  as  well  as  the  birth  should  take 
place  after  marrvige. 

OoiiAOAFPi.  Crettt  «  ARBVTmror. 

OoWBCfOR  OT  TmiORINOFOlT  if  LlKAXAffit. 

Pb]>]>a  AtfAKi  0  ZncrsiDAR  of,  MAAVNOAFtna     # 115 

VAKIL  NON-INTERVENTION  OF  •  .*       ...       App.  12 

Sea  AnvoCATB,  Eight  of,  to  af?eab. 

VBNDOE  AND  PUECHASBR  ^,    307 

Sea  Pqssxsb^on,  DaaiviiiT  of. 

*  »*'"  NMe9*^oitd  JBfiifhi<  PanBJy«**Pre^ 


tunyiHen  qf  Jtritd  Stiai^^lShuimtt^RBliif,']  When  a  pecBon  kaa 
notice  that  another  baa  or  olausis  aa  mteresfc  in  pvopeity  for 
vhiohheisdealing,h6  ia bound toenquhra  what  tlutt  itttere«tia;«[id 
if  he  purchases  wlthoutdobigsovhe  will  bebonnd,  althoagh  tiie  no* 
ticewaainaoeurateaatothepartionlars  or  extent  of  such  int«mat. 

Where  the  notice  is  giwi  by  the  person  himaetf  who  elabna  an 
istaeat  in  tiie  pzopevty,  and  it  is  ortarwards  proved  that  ha  had 
such  an  interest^*- gmere  whether  any  amount  of  enquiry  oan  4ia^ 
charge  the  purebaser  fkvm  liabilxty. 

JPresnmabijp^  eveiy  Hindu  familv  ia  ^int  in  f ood>  worshqv  and 
estate ;  and  taaa  preswaifption  a|^iiesin  the  absenoe  of  any  evi<* 
denoe  of  a  nucleus  of  ^mt  property,  and  even  without  evidence 
that  the  family  is  undivided.'  A  pnrohaser»  therefore*  from  one 
member  of  a  Hindu  family  is  affected  with  notice  of  the  claima 
of  the  otter  members. 
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Although  tiM  pUintilf  was  foiuid  not  to  be  entitled  to  the  speci- 
al relief  prayed  ror,  the  Court  considered  he  had  established  a 
case,  in  which,  upon  the  plaint  and  the  general  prajer  for  relief^ 
he  was  entitled  to  a  decree. 

On  the  facts  held  (reyersing  the  decision  of  the  Court  below) 
that  no  sufficient  enquiry  had  been  made  in  this  ease. 

GoBiVD  Orundsk  Mookerjeb  V  DooRGA.rBBSA.D  Baboo.  ...    337 

VERDIGT  OF  JURY  WBBN  SET  ASIDE     ...    App.  1,  App^  2«flot« 
See  Act  X  of  I87i»  •«  268. 

WIDOW         •«•  •••  •••  ••«  *        ••*  .#•  •••     loy 

See  Hindu  Lav. 

■  ALIENATION  BY    ...  ^  826 

See  Hindt;  Will. 

wVUUXi  *••  •»•  •••  •*«  ••#  .«•  -•••       ^A 

See  Hnrou  Law. 


•^^Previeo  for  Ceeeer^^omdUumal  LimUaium'^Brea^  ofdmdi- 
Hen^ReMencei]  F  C  T,  tk  Hindu,  died,  learing  an  only  son 
OM  T,  and  baring  made  a  will  in  Boglish  forte,  whereby,  after 
declaring  that  he  had  alrsadr  made  su Aeient  pvorlsion  for  G  M-  T. 
and  that  he  was  to  take  noiung  under  the  will,  hegave  allhir 
property  to  trasiees,  aa  to  the  personaUnf  upon  trust  **  to  collect 
andget  in  the  same  (sare  and  except  such  jewels,  huscAiold  fnmi* 
tnre,  books  and  libraries,  carriages,  horses,  farmyard,  and  other 
articles  as  the  person  or  persons  for  the  time  being  beneficaily 
interested  ki  mj  real  eatate,  or  the  income  or  Bun>his  income  aris- 
ing therefrom  under  the  limitalkMis  and  deciarafions  hereinafter 
contained  imd  made,  shall  wish  to  retain  for  his  and  their  own 
use),"  and  alter  pa^pig  debts  and  such  legacies  as  were  not  by 
the  will  postponed  in  payment,  to  invest  the  residue,  and  pay 
out  6f  the  income  certaios  annuities,  and  the  postponed  legacies  as 
they  heeome  dtft;  and  to-pay  the  uttei^pended  snrplun  of  suck  is* 
come  to  the  person  who  for  thetimebemgshouldbe  entitled  to  tlfe 
beneficial  enjoyment  of  the  real  property  or  the  profits  thereof  ; 
and  as  to  the  realtgr,  upon  trust  unul  the  debts,  legaoie^  snd  an- 
nuties  had  been  paid  aad  fallen  in«  to  collect  the  rents  and  pro- 
fits, and  apply  taem  to  pay  hie  legacies  and  annuities  if  the 
personalty  should  be  insdequate,  and  subject  ihsreto  to  nay  the 
residue  to  the  person  for  the  time  being  entitled,  to  his  real  estate 
under  the  limttatione*  thereinafter  contained  '^  for  tiie  aesolute 
use  of  such  person."  The  t<^tator  further  directed  that  the  trus- 
tees should  Wd  the  eethte  generally  for  the  useand  benefit  of 
auoh  permi  ao'lar  as  wiM  oonnstsnt  with  the  trusts  and  pravis* 
sionv  of  the  will :  that  «nt  of  the  inedme,  aftnr  naying  the 
neoessaiy  oosta  of  managing  the  estate,  ^'molmding  theeiipenMr 
of  the  estaUishBieiika  io  the  mofussil  and  Oaloutta,"  sneh  person 
ahoald  rsceite  Bs^  80^^  per  annum ;  and  that,  as  spon  as  the 
legacies  and  annnities  were  pasd  and  had  falien  in,  the  trusted 
sMSild  contet  the  real  estsie  unto  and  to  the  use  cdthie  person 
or  persona  wks  ehouU  be  entitied  to  the  bene6cial  interest  their* 
in.  The  testator  then  derised  (subjeot  to  the  derise  to  the  tros* 
tees)  his  "  real  property"  and  also  hia  '*  library^  horses,  earriM^, 
farmyard,  furniture  ol  the  batAalfi^ofio,  jewels,  gold  uid  sihrcr 
plates,  Ac.,"  to  J  if  T for  life,  sad  to  the  aons  of  / If  T  snooee^- 
■iTely  in  tail-male,  with  subsequent  limitations  over  in  thoSngliiB^ 
losm.  The  will  then  contained  the  following  prorise  :«— 
*'  Provided  always,  and  I  hereby  declare  that  if  any  devisee^ 
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or  tenant  (or life..... aball  permit  or  snffer  tbe.  said  property 

B&  devised  and  limited  as  aforesaid,  or  anj  portion  tlerm,  to  m 
sold  for  arrears  of  Goyemmeilt  revenue,  or  sball,  after  attaininy^ 
hie  majority,  cease  to  keepttp  in  a  dae  state  of  repair^  and  to  nse 
as  bis  residence  in  Calcatts,  tbe  said  haUhahhana  bouse  and 
premises  wbere  I  now  reside^  and  make  u^  of  and  enjoy  my 
Iibrary»  boroest  oarriages,  farmyard,  famitm«  in  tbe  said  bousci 
and  jewels,  gold  and  silver  plates,  fte.,  inrmy  use  or  possession, 
tben  and  immediatelv  thereupon,  tbe  devise  and  limitations  in 
^his  my  wUl  contained  and  declared  sbaUwboUy  cease  anddeter* 
mine  as  to  himi  and  tbe  person  next  in  snocessioct  feo  bfim  under  j 

tbe  limitations  aloresaid  sball  at  once  succeed"  as  if  the  person  ^ 

committing  any  breacb  of  sucb  oonditioBa  bad  tben  died;  The 
testator  died  in  August  1868  ;  and  sbortly  afterwards  O  MT 
brought  a  suit  to  set  aside  tbe  trusU  and  limitatiens  in  the  will, 
except  so  far  as  they  were  for  tbe  payment  of  debts,  legacies,  and 
annutles,  in  which  suit  tbe  final  order  of  tbe  Privy  Council  of  9tb 
August  1872  declared  all  tbe  limitations  subseq^uent  to  tbe  life- 
interest  given  to  /if  T  to  be  void  and  inoperative  ;^  and  further- 
declared  th^t  J  M  T  was  entitled  to  a  life* interest  in  tbe  reatly, 
andalso  in  tbe  personalty  directed  to  be  cenivevedor  converted  into 
a  fund,  subject  to  the  payments  in  the  will  directed  to  be  made 
and  to  the  pitndsiens  in  the  wiU  not  declarML  to  be  void,  and  also, 
until  thelfl«gaoies  andannuitiesMlinalid  weiiesatisfied,to  Bs.  2,600 
a  month  out  of  the  reidty^and  also  to  the  kn-plus  vents  of  the 
same  and  the  surplus  interestof  the  parsoiudty ;  »ud  that  tipon 
the  failure  or  defeenmnaUon  of  the  life-interest  ciJMT,GMT 
was  entitled  as  beif»at-Iaw  to  tbe  real  and  personal  property. 

Tbe  proviso  for  cesser  was  notanongthe  provisions  of  the  will 
which' were  declared  void.  JM  T  was  one  of  the  trusteesunder  the 
will..   After  the  testator's  death  the  business  of  the  estate  oon« 
tinned,  as  theretofore,  to  be  carried  on  in  a  portion  of  iMfaiffuEh' 
hoML  house :  and  J  M  T^  who  had  a  family  dwelling«bonse  of  his 
own*  used,  up  to  November  1869,  to  attend  at  tbe  haUhiikkana 
daily  for  the  transaction  of  business.  In  November  19B9  JMT 
quarrelled  with  his  co-trustees,  and  ceased  to  go  to  the  haHkn^ 
M«»a.  la  April  1870  he  demanded  from  tbe  other  trustees  that 
possessioBoftbefto^U^h^kifta  should  be  given  to  him,  and  upon 
tbeir  inusting  on  the  right  to  occupy  tM  porttion  of  tbe  hwiha" 
hh€ma  used  for  the  purpose  of  the  estate  misiness,  sued  them  for 
possession.  Is  July  1870  a  decree  fbr  possession  was  made  in  bis 
favor  c  tbe  trustees  appealed,  and  ultimatoly,  in  Jvlj   1871,  the 
A  ppellate  Oourt  made  a.declatration  that  it  was  eonsitstent   with 
the  trusts  of  the  will  that  JMT  should  enter  into  possessiott ;  nad 
•»th0  trustees  were  ordeved  t»  deliver  to  him  possession  of  tbe 
baWMkhatMf  9iiibept  the  portif»n  of  the  ground-floor  occupied  for' 
the  business  of  the  estate.   After  ohtainine  this  de(»^,  J   MT 
found  that  tbe  haiihakhama  was  in  a  very  bad  state  of  repdrf  and ' 
called  upon  tbe  trastees  to  have  proper  repairs  executed.  On  their 
refusal  to  do  so,  except  under  direction  of  the  Oourt  JHT,ia 
December  1871.  brought  a  suit  to  compel  them  toeflect  tbe  nec- 
essary repairs  tbe  trusteescontestcdthe  suit,  butt  in  Mai>(dil878 
a  decree  was  passed  directing;  tbem  to  make  the  i^epairs.  8ubsequ« 
etitly,  repairs  were  begun  which  were  completed  inOetober  1872. 
In  a  suit  hj  G  M  T,  alleging  that  /  4tf  T  had  committed  a 
breacb  of  one  or  more  of  the  conditions  contained  in  tbe  proriso 
for  cesser,  by  not  residing  in  tbe  haUhahhana  bouse  and  by  neg« 
lectin^  to  keep  it  in  repair,  and  had  thereby  incurred  a  forfeitnre 
of  which  tbe  plaintiff  was  entitled  to  take  advantage. 
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^  BM  that  at  tbe  dame  provided  for  the  oeeeer  aad  determina- 
tion of  the  life-interest  otjll  Tin  the  event  of  the  conditions 
in  it  not  being  performed,  his  interest,  notwithstanding  the  con* 
ditions  over  luia  been  declared  to  be  yaid«  wonld  cease  when  that 
event  happened. 

Held  that  the  danse  conid  not  be  constned  so  as  virtnallT  to 
defeat  it,  and  therefore  it  mnst  be  held  to*  be  operative  before 
the  trusts  of  the  will  were  at  an  ead^  and/  if  T'§  estate  perfect* 
ed  by  a  oon/eyance.  • 

But  hM,  on  the  evidence,  that  there  had  been  no  breach  of  the 
cenditiott  contained  in  the  clanse.  Tbe  delaj  in  not  residing* 
before  October  1872  was  not  anreasonal>le. 

Where  in  a  condition  of  residence,  no  manner  or  peribd  of  resi- 
dence is  prescribed,  bnt  Yesidence  simply,  and  wiUiont  definition 
exdnsive  residence  is  not  snppoeed  to  oe  meant ;  in  such  cases 
the  occasional  use  of  a  house  and  keeping  an  establishment  in  it 
with  tbe  intention  of  again  using  it  as  a  residence,  is  a  sufficient 
compliance  with  the  condition. 

GAHsvDao  HoBUK  Taoorb  V  Baja  Juttsnobo  MoHuir  Ta- 

GORS  BAHAnoOB  ...  ...  «-  m.  «..        60 

WILL.  GONSTSUCTION  OV-'-CkmiiabU  Beoise^ffotpUal^'^aaum 
prohibiiing  AUmaHon.']  A  testator  left  Us  perscmal  vvoperty  to 
trustees  in  trust  to  nay  thereout  certain  aannities  to  nis  ton  and 
daughter,  and  after  nequeathing  some  peonniary  legacies,  devis- 
ed oertaiA  immoveable  property  to  the  trustees  in  perpetuity  in 
trust  for  the  support  ox  hospitals  in  the  North- West  Provinces, 
with  directions  tnat  the  surpliis  income  (if  anv)  from  his  person- 
alty during  the  lives  of  his  children,  and  on  the  death  of  either 
of  them,  his  or  her  annuity,  and  on  the  death  of  both  of  them,  the 
whole  income  of  the  personalty,  should  be  applied  in  support  of  the 
hospitals.  The  will  also  contoined  a  provision  that  the  property 
should  never  be  sold  In  a  suit  for  the  construction,  snd  m  deola- 
latiou  of  the  trusts,  of  the  will,  it  appeared  that  the  income  of 
the  personalty^was  not  more  than  sufficient,  afterpayment  of  the 
legacies,  to  paj  the  annuities  to  the  testator's  chudren,  ani  thni 
the  immoveable  property  was  greatly  in  need  of  repairs  and  did 
not  pix>duce  enough  for  the  support  of  the  hospitals,  or  to  enable 
the  trusts  of  the  will  relating  thereto  to  be  carried  out.  JSMd^ 
that  the  devise  for  the  support  of  the  hospitals  was  a  valid  devise, 
and  one  to  which  the  Court  would  give  effect,  as  beinga  charita* 
bis  trust  within  tbe  scope  of  48  £lii^  c.  4.  The  Statutes  of  Mort* 
main  not  applying  to  India,  the  Court  will  carry  out  such  a  trust 
when  the  subiect  is  immoveable  property,  just  as  it  would  if  it  had  ^^ 
been  perscaaJ  mroperty.  RM  also  that,  if  the  prohibition  against 
sale  were  a  valid  one,  the  Court  could  not  order  a  sale  merely 
because  it  would  be  advantaseous  to  the  charity  that  the  pro- 
perty should  be  add;  but  hM  that  the  prohibition  against  sale 
was  vo^  as  being  repugnant  to  the  devise,  and,  notwithstanding 
such  prohibition,  thetrusteee  bad  power  to  sdl,  or  otherewise  ali- 
enate, the  property  for  the  purpose  of  maintainiog  the  hospitals. 
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■  -^Privilege  from  Arrest — Sona  Fide9,'^  Where  a  witness 
Was  arrested  in  execution  of  adecree,and  the  circumstances  under 
which  the  arrest  had  taken  place  showed  the  absence  of  a  bon^  fide 
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belief  on  liis  part  that  his  attendance  at  CouH  was  reqnired  for  the 
purpose  of  giving  evidence  in  the  case  in  which  he  had  been  anb- 
peenaed,  the  Court  refubcd  to  allow  his  claim  to  privilege  from 

aiTGSt.      * 

•  WooMA  Ghubn  Dhole  v.  Tbil  ...  ...  App.  1J> 

•  ZEMINDAH,  DUTY  0¥— Ancient    TanJcs^Negligence-^Statutory 

Powers — Liability  for  Da/mage  occasioned  by  Overflow  of  Tanks  J 

-^The  jpublic  duty  of  maintaining  ancient  tanks,  and  of  constructing 

new  ones,  was  originally  undei*taken  by  the  Government  of  India, 

and  upon  the  settlement  of  the  countiy  has,  m  many  instances. 

devolved  upon  zemindars.    8ucb- zemindars  have  no  power  to  iio 

away  yrith  these  tanks,  in  the  maintenance  uf  which  large  numbers 

of  people  are  interested,  but  are  charged  under  Indian  law,  by 

iieason  of  theii'tenure,  w^th  the  duty  of  pre&erving  and  repairing 

,  them .    The  rights  and  liabilities  of 'buch  zemindars  with  regard  to 

their  tanlcs  are  analogous  to  those -of  'pe'twftis  or  coi3>brations,  on 

whom  statutory  powers  have  bem  conferred  and  statutor^r  duties 

imposed. 

M  A  zemindar,  if  the  banks  of  any  such  tank  in  his  possession  are^ 

washed  away  by  an  extraordinary  flood  without  negligence  on  hiti 
I)art,  is  not  liable  for  damage  occasioned  thereby. 

Madbas    Kailway   Company  *v.  Zemindar   of    Cabvetina- 
^' ^ ** ••  fl*    ..•  •••  •%*  ...  ..^  I..    ^\jv 
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